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CASES 

ARGUED    AND   DETERMINED 


IN  THB 


SUPREME  COURT  OF  LOUISIANA. 


m  THE 


WESTERN  DISTRICT,  AT  ALEXANDRIA, 
OCTOBER,   1843- 


Hon.  FRANQOIS  XAVIER  MARTIN. 
Hon.  HENRY  A.  BULT-ARD. 
Hon.  ALONZO  MORPHY. 

Hon.  Edward  simon. 

Hon.  rice  GARLAND. 


Thomas  Jefferson  Wells  and  another  D.  William  P.  Hick- 
man. 

Where  a  party  ta  whom  interragatoriea  ha?e  been  propounded,  atatea  facta  not  close-* 
\j  connected  with  those  aa  to  which  be  baa  been  qoeatiooed,  the  opposite  party 
should  move  to  strike  oat  each  irrele?ant  matter. 

Persona  in  possession  aa  tenanta  cannot^  by  consenting  to  possess  for  a  third  personi 
or  by  permiuiog  othera  to  disturb  their  possession,  or  to  culti?ate  the  land,  affect 
in  any  manner  the  righu  of  their  landlords.    C.  C.  3408,  3409. 

Al>PEAL  from  the  District  Court  of  Natchitoches,  Kingy  J. 
Dunbar^  for  the  plaintiffs. 
Brentf  for  the  appellant. 

Simon  J.    This  case  was  before  this  court  in  1838,  and  was 
then  remanded  for  a  new  trial.     See  12  La.  416.  >  On  its  being 
VoL.VL  1 
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returned  to  the  court  below,  the  parties  agreed  to  have  it  trans- 
ferred to  the  parish  of  Rapides,  where  it  was  tried,  de  novo^  and 
after  a  full  investigation  of  ihe  facts  of  possession  relied  on  by  the 
parties  respectively,  the  Judge,  a  quo^  was  of  opinion,  that  the 
plaintiffs  were  entitled  to  recover  possession  of  the  tract  of  land 
described  in  their  petition,  and  gave  judgment  accordingly.  From 
this  judgment,  the  defendant  has  appealed. 

On  the  trial  before  us,  it  has  be^n  urged,  that  one  of  the  plain* 
tiffs,  in  answering  the  interrogatories  propounded  by  the  defen* 
dant,  attempted  to  extend  his  answers  to  proving  a  long  posses- 
sion of  the  premises  ;  that  this  was  illegal,  as  said  answers  were 
not  called  for  by  the  interrogatories ;  and  that  those  answers 
should  be  disregarded. 

It  is  true,  that  according  to  the  d53d  article  of  the  Code  of 
Practice,  the  party  interrogated  may  state  some  other  facts  tend- 
ing to  his  defence,  provided  they  be  closely  linked  to  the  fact  on 
which  be  has  been  questioned  ;  but  in  this  case,  the  question  made 
was  merely  as  to  the  date  of  the  deed  under  which  the  plaintiffs 
claim,  and  as  to  the  place  where  said  deed  was  executed  ;  and  we 
are  not  ready  to  say,  that  they  have  a  right  to  extend  their  answers 
to  proving  the  possession  which  is  the  very  foundation  of  their  ac- 
tion. This  fact  was  not  called  for  by  the  interrogatories ;  and  had 
the  defendant  moved  the  lower  court  to  have  it  stricken  out  of  the 
plaintiffs'  answers,  we  think  it  should  have  been  done.  But  the 
record  does  not  show,  that  the  defendant's  exceptions  to  the  un* 
called  for  answers,  were  ever  acted  upon  by  the  court  below ;  no 
motion  was  made  to  strike  them  out ;  and  we  are  unable  to  disco- 
ver what  weight  was  given  to  them  by  the  inferior  Judge,  in  ren- 
dering his  judgment  in  favor  of  the  plaintiffs.  The  presumption 
perhaps  is,  that  they  were  disregarded,  as  nothing  shows,  that  on 
the  trial  below,  they  were  made  the  subject  of  any  controversy. 

On  the  merits  of  the  case,  we  have  attentively  perused  the  parol 
evidence  adduced  in  support  of  the  pretended  possession  of  the 
respective  parties,  and  we  cannot  hesitate  to  say,  that,  without 
its  being  necessary  to  give  any  weight  to  the  answers  of  the  plain- 
tiffs to  the  defendant's  interrogatories,  the  plaintiffs  have  fully 
made  out  their  case.  It  is  shown,  that  the  plaintiffs'  possession 
began  in  1827,  at  which  time,  two  brothers  named  Lemoine  were 
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put  in  possession  of  the  land  in  dispute,  in  the  name  of  one  of  the 
plaintiffs;  that  these  persons  continued  to  possess  until  1833; 
that  they  were  ordered  off  by  the  defendant,  and  were  by  him  told 
to  occupy  the  land  in  his  name,  or  **  to  leave  it  alone.^^  The  Le- 
moines  cultivated  it  for  about  seven  years,  and  left  it  in  1833,  in 
the  fall  of  which  year  the  defendant  sent  persons  to  take  posses- 
sion of  the  land  for  him.  The  defendant  made  a  crop  on  the 
land  in  1834,  and  sent  his  negroes  upon  it  in  that  year  to  cultivate 
it.  The  present  suit  was  instituted  in  May,  1834,  and  it  is  clear, 
that  the  defendant  had  not  been  one  year  in  possession  of  the  pre- 
mises, when  the  plaintiff  brought  his  action  of  possession.  The 
facts  of  possession  upon  which  the  judgment  appealed  from  is 
based,  are  established,  not  only  by  the  two  Lemoines,  but  also  by 
several  other  witnesses.  One  of  them  says,  that  when  the  Le- 
moines took  possession  of  the  land,  it  was  as  tenants  of  Bayley. 
Another  states,  that  they  cultivated  it  in  1833  ;  that  the  defen- 
dant made  a  crop  on  the  land  in  1834;  and,  although  something 
is  said  in  the  evidence,  tending  to  show  that  Hickman  made  a  crop 
on  the  land  in  1882,  still,  it  is  positively  established  that  the  Le- 
moines did  not  cease  to  cultivate  it  until  the  fall  of  1833,  when 
Hickman  sent  his  hands  upon  it  to  make  the  next  crop. 

Now,  under  arts.  3408  and  3409  of  the  Civil  Code,  if  a  person, 
who  commenced  his  possession  of  an  estate  for  another,  should 
intend  not  to  hold  it  any  longer  for  that  other,  but  for  himself, 
yet  shall  he  still  be  presumed  to  hold  possession  for  the  person 
for  whom  he  originally  took  it.  Here,  the  origin  of  the  Lemoines' 
possession  is  clearly  established.  They  were  the  tenants  of  Bay- 
ley.  They  possessed  for  him,  and  they  could  not,  by  consenting 
to  possess  for  another,  or  by  permitting  other  persons  to  disturb 
their  possession,  or  to  cultivate  the  land,  affect  in  any  manner  the 
righu  of  their  landlord.  Such  an  act  on  the  part  of  the  Lemoines, 
would  be  infraudem  legisj  and  the  new  possessor  should  be  con- 
sidered as  without  any  right  or  claim  to  the  possession.  6  La. 
68. 

The  case  being  before  us  as  a  mere  possessory  action,  we  have 
abstained  considering  the  evidence  introduced  in  relation  to  the 
titles  of  the  parties  to  the  premises  in  dispute.  We  are  of  opi- 
nion, that  the  plaintiffs  have  brought  themselves  within  the  pro- 
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visiuns  of  art.  49  of  the  Code  of  Practice,  and  that  the  Judge,  a 
quo^  did  not  err  in  mt^intainiqg  thew  in  their  possession. 

Judgment  affirmed. 


Richard  M.  Gaines  and  another  v.  Sarah  Morris,  Tutrix, 
and  another,  Co-Tutor  of  the  minor  heirs  of  Elias  Bass,  de-r 
ceased. 

A  single  citation  is  sufficient  where  the  defendants,  sued  as  tutrix  and  co-tutor  of  cer- 
tain minon,  are  husband  and  wife  C.  B.  163.  And  when  not  separated  from  bed 
and  board,  its  senrice  on  either  will  be  good.    lb.  192. 

A  note  endorsed  in  blank  may  be  considered  as  one  payable  to  bearer,  and  all  the  en- 
dorsemeuts  posterior  to  that  of  the  payee,  may  be  stricken  oat  on  the  trial.  Bat 
in  an  action  against  the  maker  of  a  note,  or  the  drawer  or  acceptor  of  a  bill,  all  the 
endorsements  stated  in  the  petition,  thongb  unnecessarily,  must  be  proved. 

Appeal  from  the  Court  of  Probates  of  Concordia,  Dunhf^  J. 

MoRPHY,  J,  The  defendants  and  appellants  are  sued  as  tu^ 
trix,  and  co-tutor,  of  the  minor  children  of  £lia8  Bass,  on  two 
notes  drawn  by  the  latter,  to  the  order  of,  and  endorsed  by,  W.  N. 
Thorn,  and  bearing  other  blank  endorsements,  stated  in  the  peti^ 
tion.  They  neglected  to  answer,  whereupon  judgment  was  en- 
tered up  by  default,  and  confirmed  in  due  course  of  law. 

The  appellants,  who  are  husband  and  wife,  have  urged  the  in« 
sufficiency  of  the  citation,  which  the  record  shows  to  have  been 
served  on  Sarah  Morris,  the  tutrii;,  in  person.  This,  we  think, 
was  a  legal  service  on  both.  Article  182  of  the  Code  of  Prac-. 
tice  requires  only  one  citation  for  both,  and  its  service  on  either  is 
good.     Art.  192. 

The  judgment  by  default  was  made  final,  on  proof  of  the  sig^ 
natures  of  the  maker  and  p^yee,  but  none  of  the  subsequent  en^ 
dorsementft  were  proved,  although  specially  averred.  It  is  true, 
that  a  note  endorsed  in  blank,  may  be  considered  as  one  payable 
to  bearer,  and  all  the  endorsements  posterior  to  that  of  the  payee, 
may  be  suicken  out  on  the  trial ;  but  as  they  were  stated  in  the 
plaintiff's  petition,  and  were  suffered  to  remain  on  the  note,  the 
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signatures  of  the  endorsers  ought  to  have  been  proved.  We  find 
the  rule  laid  down  in  Bailey  on  Bills,  p.  489,  (edition  of  1 836,} 
that  in  an  action  against  the  drawer  or  acceptor  of  a  bill,  or  the 
maker  of  a  note,  all  the  endorsements  stated,  though  some  may 
have  been  stated  unnecessarily,  must  be  proved.  The  plain- 
tiffs, who  sue  as  the  last  endorsees,  not  having  proved  all  the  sig* 
natures;  by  which  they  allege  that  these  notes  were  transferred  to 
them,  judgment  was  erroneously  given  in  their  favor. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be 
reversed,  and  that  the  case  be  remanded,  for  further  proceedings 
according  to  law  ;  the  plaintiflb  and  appellees  paying  the  costs  of 
this  appeal. 

Shaw  and  Laurence^  for  the  plaintiffs. 

Stacy  and  Sparrow,  for  the  appellants. 


The  Union  Bank  op  Louisiana  «.  Samuei,    V.  Iiamothe 

and  others. 

The  deposition  of  a  witness  must  be  redaced  to  writing  by  himself,  by  a  magistrate, 
or  by  an  indifferent  person.  It  is  inadmissible,  if  drawn  up  in  the  hand- writing  of 
the  party,  or  ol  hib  counsel^ 

Appeal  from  the  District  Court  of  Rapides,  King,  J. 

H.  Taylor,  for  the  plaintiffs. 

Elgee^  for  the  appellants. 

MoRPHY,  J.  This  appeal  is  prosecuted  by  William  C.  C.  C. 
Martin,  and  James  M.  Wells,  from  a  judgment  rendered  against 
them  as  endorsers  of  a  note  drawn  by  Samuel  V.  Lamothe. 

Our  attention  has  been  called  to  a  bill  of  exceptions  to  the 
opinion  of  the  District  Court,  in  permitting  the  reading  of  the  de- 
positions of  two  witnesses  examined  under  a  commission,  to  prove 
notice  to  the  endorsers.  Of  ihe  various  grounds  taken  in  the  bill 
of  exceptions  we  will  notice  only  one,  which  in  our  opinion  is 
fatal.  It  is,  that  the  depositions  were  in  the  handwriting  of  the 
ciHinsel  for  the  plaintiffs,  who  offered  them  in  evidence.     We 
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have  often  held,  that  the  deposition  of  a  witness  must  be  reduced 
to  writing  by  himself,  by  the  magistrate,  or  by  an  indifferent  per- 
son, and  that  it  is  inadmissible,  if  drawn  up  in  the  handwriting 
of  the  party,  or  his  counsel.  10  Mart.  441.  7  lb.  N.  S.  821. 
7  La.  585.  With  this  decision  which  was  made  on  grounds  of 
public  policy,  we  see  no  good  reason  to  be  dissatisfied.  The  tes- 
timony taken  under  the  commission  being  excluded,  the  record 
shows  no  notice  of  protest  to  the  endorsers. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed,  and  that  ours  be  for  the 
defendants  as  in  case  of  nonsuit,  with  costs  in  both  courts. 


William  Boner  v,  John  K.  Eloee. 

An  action  against  a  party  in  poaaession  or  alavea,  in  which  the  piainliff  prays  for  'a 
jadgcnent  declaring  the  title  under  which  the  former  holda  to  be  frandalent,  and  or- 
dering the  slevea  to  be  sold  for  the  purpose  of  paying  a  balance  due  to  him  as  ven- 
dor, with  damages  for  the  expense  to  which  he  h&s  been  subjected,  and  recognis- 
ing his  privilege  as  a  fendor,  must  be  brought  before  the  court  of  the  defendant's 
domicil,  and  not  of  the  parish  where  the  slaves  may  be.    C.  P.  89,  129,  162. 

Appeal  from  the  District  Court  of  Caddo,  Boyce^  J.  This 
case  turned  on  an  exception  to  the  jurisdiction  of  the  District 
Court  of  Caddo,  the  defendant's  domicil  being  in  another  parish. 
The  lower  court,  having  overruled  the  exception,  proceeded  to  a 
trial  on  the  merits.  A  judgment  was  rendered  for  the  defendant, 
and  the  plaintiff  has  appealed. 

Crane  an  J  M.  C.  Dunn,  for  the  appellant.  The  exception  was 
properly  overruled.  Code  of  Practice,  art.  163.  4  La.  240. 
Civil  Code,  art.  461. 

Taomei/j  for  the  defendant.  The  exception  was  erroneously 
overruled.  Every  one  has  the  right  of  being  sued  at  his  domicil, 
except  in  certain  cases.  Code  of  Practice,  art.  89,  129,  162. 
This  is  the  rule — the  exceptions  must  be  strictly  construed.  An. 
163,  of  the  same  Code  provides,  that  when  proceedings  are  in* 
stituted  to  obtain  the  seizure  and  sale  of  real  properly,  by  virtue 
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cf  an  act  of  hypothecalion  importing  a  confession  of  judgment, 
the  defendant  may  be  cited  either  within  the  jurisdiction  of  the 
court  where  the  property  is  situated,  or  before  that  of  the  domicil 
of  the  defendant.  Here,  the  action  should  have  been  before  the 
court  of  the  defendant's  domicil.  First,  Because  slaves  are  not 
real  estate,  within  the  meaning  of  arL  163,  of  the  Code  of  Prac- 
tice. Slaves  though  generally  considered  by  the  law  as  real  es- 
tate, are  not  always  so.  By  art.  3318,  of  the  Civil  Code,  dif* 
ferent  modes  are  prescribed  for  the  inscription  of  mortgages  of 
immoveables  and  slaves.  In  the  case  of  Munday  v.  Wilson^  4 
La.  341,  the  court  said,  that  though,  for  some  purposes  consid- 
ered immoveables,  slaves  are  in  their  nature  moveables,  and  are  not 
situated  in  any  particular  parish  of  the  State.  Having  no  situs 
of  their  own,  they  have  one  at  the  domicil  of  their  owner.  This 
view  is  strengthened  by  referring  to  art.  3318,  of  the  Civil  Code, 
which  provides,  that  mortgages  of  slaves  shall  be  inscribed  at  the 
domicil  of  their  owner,  while  mortgages  on  immoveables  are  to  be 
inscribed  in  the  parishes  where  they  are  situated.  Secondly,  In 
this  case  the  seizure  and  sale  of  the  slaves  is  not  prayed  for,  in 
virtue  of  any  act  of  hypothecation  importing  a  confession  of  judg- 
ment, within  the  meaning  of  the  article  cited.  The  act  of  sale, 
from  which  the  plaintiff  contends  that  the  vendor's  privilege  re- 
sults, does  not  import  a  confession  of  judgment ;  nor  is  there  any 
hypothecation,  or  special  mortgage  of  the  slaves  in  controversy. 

BuLLARD,  J.  The  plaintiff  seeks  to  enforce  the  privilege  of 
a  vendor  upon  certain  slaves,  sold  by  him  to  one  Malhe,  and 
which  are  now  the  property  of  the  defendant,  who  resides  in  the 
parish  of  Rapides.  The  petition,  which  is  addressed  to  the  Dis- 
trict Court,  in  and  for  the  parish  of  Caddo,  where  the  slaves 
were  at  the  time,  seu  forth  the  sale  to  Malh6  by  act  before  the 
Parish  Judge  of  Natchitoches,  then  the  acknowledged  domicil  of 
the  purchaser ;  that  Malh6  afterwards  confessed  a  judgment  in 
favor  of  the  defendant  Elgee,  and  waived  appraisement  of  the 
slaves,  whereupon  they  were  sold  at  a  Sheriff's  sale  and  pur- 
chased by  Elgee.  This  judgment  is  alleged  to  be  fraudulent  and 
collusive.  After  various  other  allegations,  which  it  is  not  neces- 
sary to  repeat,  the  petition  concludes  with  a  prayer,  that  Elgee 
may  be  cited,  and  that  the  plaintiff  may  have  judgment  ordering 
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the  sale  of  the  slaves,  to  satisfy  the  balance  of  $5825,  still  due  him 
as  vendor,  together  with  $100,  for  costs  incurred  in  previous  at- 
tempts to  seize  the  slaves,  and  for  further  and  general  relief. 

The  defendant  pleaded  his  domicil  in  the  parish  of  Rapides, 
and  excepted  to  the  jurisdiction  of  the  court. 

Admitting  thaf  a  mere  order  of  seizure  and  sale  might  issue 
against  slaves  from  the  court  of  the  parish  where  they  are  em- 
ployed, rather  than  that  of  the  domicil  of  the  owner,  which  we  do 
not  decide,  yet  it  is  clear,  that  this  case  is  something  more.  The 
District  Court  for  the  parish  of  Caddo,  is  asked  to  decide  upon 
the  question,  whether  the  privilege  of  a  vendor  still  exists  in  favor 
of  the  plaintiff,  and  whether  the  defendant  had  acquired  a  bcnafide 
title  to  the  slaves,  and  whether  he  was  liable  for  any  damages,  or 
costs  in  consequence  of  the  plaintiff  having  been  baffled  in  the 
pursuit  of  his  rights.  These  are  questions  to  be  settled  by  the 
court  previously  to  the  seizure  of  the  slaves.  It  is  one  thing,  to 
issue  an  order  of  seizure  and  sale,  a  mere  summary  execution, 
upon  the  presentation  of  authentic  evidence  of  a  mortgage,  and 
another  to  decide  between  the  parties  upon  the  validity  of  such 
title,  or  the  priority  of  another  alleged  to  be  better. 

The  court  therefore  erred,  in  our  opinion,  in  not  sustaining  the 
exception,  and  in  proceeding  to  a  trial  upon  the  merits.  The 
questions  presented  by  the  petition,  are  such  as  the  defendant 
had  a  right  to  have  tried  by  the  court  of  his  domicil.  Such  a 
case,  in  our  opinion,  does  not  form  an  exception  to  the  general 
rule. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  reversed  ;  that  the  plea  to  the  jurisdiction  be  sustained, 
and  the  suit  dismissed  \  the  plaintiff  paying  the  costs  in  both 
courts. 
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Martha  J.  Caldwell  and  others,  Heirs  of  David  B.  Cooper, 
V.  Sahubl  Glenn,  Curator  of  the  vacant  Succession  of  said 
Cooper. 

A  citatbn  which  mentions  neither  the  title  of  the  caaae,  the  residence  of  the  defen* 
dant,  nor  the  place  where  the  office  is  held,  in  which  the  defendant  is  cited  to  ap- 
pear and  file  his  answer,  is  insufficient.    0.  P.  179. 

Knowledge  of  the  ekistence  of  ail  action  on  the  part  of  a  defendant,  no  matter  how 
clearly  brought  home  to  him,  cannot  supply  the  want  of  citation. 

In  actions  by  the  heirs,  or  others  entitled  to  successions  administered  by  curators  or 
testamentary  executors,  for  the  *  possession  of  such  successions,  under  arts.  1001, 
10(12  and  1003  of  the  Code  of  Practice,  as  in  every  other  suit,  there  must  be  an  is- 
sue joined  before  any  final  judgment  can  be  rendered  }  and  if  the  curator  or  execu- 
tor does  not  answer,  that  issue  must  be  made  by  a  judgment  by  default.  C*  P. 
310,  311, 312.  Such  actions  must  be  in  the  ordinary  form.  The  provision  of  art. 
1003,  that  the  judge  shall  pronounce  on  the  claim  in  a  summary  manner,  only  means 
as  shown  by  art.  1034,  that  he  shall  decide  upon  it  with  the  greatest  practicable 
celerity,  giving  it  a  preference  over  ordinary  cases. 

Appeal  from  the  Court  of  Probates  of  Catahoula,  Taliafer* 
rOj  J. 

MoRPHT,  J.  This  is  an  appeal  taken  by  the  curator  of  the  es- 
tate of  the  late  David  B.  Cooper,  from  a  judgment  recognizing  the 
petitioners  as  the  heirs  at  law  of  the  deceased,  and  decreeing  to 
thenn  the  possession  of  his  estate*  The  appellant  has  placed  his 
case  before  this  court  upon  the  following  a8signn:ient  of  errors  ap- 
parent on  the  face  of  the  record,  to  wit :  "  That  there  was  no 
legal  citation,  and  no  judgment  by  default,  nor  answer  in  the 
case." 

The  record  shows  that  a  citation  was  served  upon  the  defen- 
dant, but  it  is  clearly  defective  and  insufficient.  It  does  not  men« 
tion  the  title  of  the  cause,  the  residence  of  the  defendant,  nor  the 
place  where  the  office  is  held  in  which  he  was  cited  to  appear  and 
file  his  answer.  These  requisites,  and  especially  the  last  men- 
tioned one,  are  expressly  required  by  article  179  of  the  Code  of 
Practice.  It  has  been  urged,  that  whatever  may  be  the  defects 
of  the  citation,  the  defendant  cannot  avail  himself  of  them,  because 
the  record  shows  that  he  had  full  knowledge  of  the  suit.  In  Wall 
v.  WilsoTiy  2  La.  172,  we  said  that  knowledge  of  a  suit  on  the 
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part  of  the  defendant,  no  matter  how  clearly  brought  home  to  him, 
will  not  supply  the  want  of  citation.     It  would  have  been,  per- 
haps, sufficient  to  notice  these  defects  in  the  citation,  but  as  the 
judgment  must  be  reversed,  and  the  case  remanded  for  further 
proceedings,  it  is  proper  to  express  our  opinion  on  the  neces- 
sity of  a  judgment  by  default  being  taken  in  a  proceeding  of  this 
kind,  as  well  as  in  an  ordinary  suit,  before  any  final  judgment  can 
be  legally  obtained.     The  appellees' counsel  has  contended  that 
under  art.  1000,  and  the  following,  in  the  Code  of  Practice,  the 
proceeding  instituted  by  the  petitioners  was  a  summary  one,  and 
that  no  judgment  by  default  was  necessary.    We  think  otherwise. 
Article  1000  requires  of  the  heirs,  or  other  persons  entitled  to  suc- 
cessions which  are  administered  by  curators  or  executors,  to  pre- 
sent a  petition  to  the  Judge  who  appointed  or  confirmed  them, 
praying  that  such  curators  or  executors  may  be  cited  and  compell- 
ed to  account  for  their  administration.      Article  1001,  requires 
the  claimants  of  a  succession  to  file,  along  with  their  petition,  all 
their  proofs,  that  the  curator  or  testamentary  executor  may  exa- 
mine them ;  and  the  following  article  provides  that  the  Judge  shall 
pronounce  on  their  claim,  in  a  summary  manner,  as  soon  as  the 
time  allowed  for  the  curators  or  executors  to  answer,  shall  have 
expired.    These  provisions  indicate,  that  the  heirs  must  proceed 
by  a  suit  in  the  ordinary  form,  and  they  are  required  to  file  the 
documentary  evidence  they  may  have  in  support  of  their  claimi 
that  the  defendants  may  make  in  their  answer  whatever  objections 
to  it,  they  may  think  proper  to  urge.    The  last  article  provides,  it 
is  true,  that  the  Judge  shall  pronounce  on  the  claim  of  the  heirs  in 
a  summary  manner ;  but  this  has  nothing  to  do  with  the  pleadings 
in  the  suit.     It  only  means,  as  is  shown  by  article  1034,  that  the 
Judge  shall  pronounce  upon  it  with  the  greatest  practicable  celerity, 
and  give  it  a  preference  over  the  ordinary  cases  ;  but  it  is  clear,  that 
in  actions  of  this  kind,  as  in  every  other  suit,  there  must  be  an  is- 
sue joined  before  any  final  judgment  can  be  rendered.     If  the  cu- 
rator or  executor  does  not  answer,  that  issue  must  be  made  by 
means  of  a  judgment  by  default.   Code  of  Practice,  arts.  310,  312 ; 
6  Mart.  N.  S.  2,  1 1 ;  8  lb.  N.  S.  339.    After  issue  is  thus  joined, 
the  Judge,  if  satisfied  from  an  examination  of  the  evidence  that  the 
claimants  are  entitled  to  the  succession,  shall  put  them  in  posses- 
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•ion  of  it,  and  shall  direct  the  curator  or  executor  to  render  an 
account  within  a  reasonable  time,  to  be  fixed  by  him.  Art.  1003. 
At  the  heirs  in  this  case,  proceeded  correctly  in  the  first  instance, 
by  filbg  their  petition  and  all  their  proofs  in  the  Court  of  Probates, 
as  they  were  required  to  do  by  law,  we  think  that  the  case  should 
be  remanded,  in  order  that  the  Judge  may  issue  a  new  citation  to 
the  curator. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bates of  the  Parish  of  Catahoula  be  reversed,  and  that  this  case 
be  remanded  for  further  proceedings ;  the  appellees  paying  the 
costs  in  both  courts. 

Rffan  and  Purvis^  for  the  plaintiff. 

Mayo^  for  the  appellant. 


Thomas  J.  Dasb  and  others  ti.  Michael  H.  Dosson,  Curator 
of  the  Succession  of  Hugh  B.  Johnson. 

Hie  toftimonj  of  a  Probate  Judge,  in  whoee  office  a  will  abould  hare  been  depoeit- 
ed,  that  be  had  seen  the  will  in  hit  office,  but  had  searched  for  it  in  vain,  cannot 
aothorixe  the  introduction  of  parol  evidence  of  its  contcnta,  and  of  its  haying  been 
proved  and  ordered  to  be  executed}  where  the  minutes  of  the  Probate  Court  are 
not  produced,  nor  alleged  to  have  been  mislaid,  lost,  or  destroyed.  Such  eYidenee, 
thoQgh  admitted  without  objection,  wonld  be  insufficient  to  establish  the  wUL 

Appeal  from  the  District  Court  of  CatahouUt  Willsan^  J. 

Maatin,  J.  The  plaintiffs  are  appellants  from  a  judgment  re* 
jecting  their  claim  to  three  slaves  in  the  possession  of  the  defend* 
ant,  who  a?ers  that  the  slaves  were  the  property  of  Hugh  B. 
Johnson,  who  inherited  them  under  the  will  of  Mary  Johnson, 
his  wife,  and  that  they  are  in  his,  the  defendant's,  possession,  as 
curator  of  the  estate  of  the  said  Hugh  B.  Johnson.  The  plain- 
tiffs are  the  heirs  of  Harmon  Dash,  Jr.,  who  was  a  brother  and 
the  heir  of  the  said  Mary  Johnson,  the  owner  of  the  slaves  claim- 
ed. The  defendant,  to  establish  the  title  of  Hugh  B.  Johnson, 
introduced  proof  of  the  will  of  Mary  Johnson,  and  of  the  pro* 
ceedings  of  the  Court  of  Probates,  before  which  he  alleged  that 
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it  had  been  proved  and  ordered  to  be  executed.  Parol  proof  of 
this  was  admitted,  although  the  destruction  of  the  wiU  and  pro- 
ceedings was  not  established.  It  is  true,  the  Judge  of  Probates 
deposed  that  he  had  seen  the  will  of  Mary  Johnson  in  his  office ; 
and  that  at  the  request  of  the  defendant,  he  had  in  vain  made 
search  for  it.  This,  indeed,  might  prove  that  the  will  was  mis- 
laid or  lost,  so  that  it  could  not  be  found.  This  might  be  equiva^ 
lent  to  proof  of  its  destruction,  and  authorize  the  admission  of 
proof  of  its  contents  ;  but  the  minutes  of  the  Court  of  Probates 
are  all  extant,  and  i\o  part  of  them  is  alleged  to  have  been  mis- 
laid, lost,  or  destroyed.  If  the  will  was  proved,  and  its  execution 
ordered,  an  entry  of  this  shouki  ha?e  been  made  on  the  records 
of  the  court,  vi^.,  on  its  minutes.  It  cannot  be  assumed,  that  a 
court  of  justice  has  its  proceedings  written  on  loose  papers.  The 
Parish  Judge  has  testified  that  he  has  closely  examined  the  mi- 
nutes of  his  court,  and  has  found  no  entry  of  the  probate  of  Mrs. 
Johnson's  will,  or  of  any  order  for  its  execution  ;  that  he  had 
made  a  vain  search  for  any  paper  relating  to  the  will ;  and  that 
his  predecessor  kept  his  o&jce  in  very  bad  order. 

But  a  witness  has  sworn,  that  "  the  proceedings  of  old  Dash's 
estate  were  found  on  detached  pieces  of  paper  in  the  Parish 
Judge's  office,  and  not  recorded  ip  any  book."  We  cannot  well 
infer  from  this,  although  it  oiay  be  probable,  that  the  proceedings 
relating  to  the  probate  and  order  of  execution,  of  Mrs.  Johnson's 
will,  were  so  kept.  When  a  paper  or  record  is  lost  or  destroyed, 
evidence  of  its  contents  must  come  from  a  person  who  has  read 
it.  In  the  present  case,  there  is  **  parol  evidence,'*  that  the  will 
was  proved  and  ordered  to  be  executed,  but  no  one  testified  as  to 
the  minutes,  or  records  of  the  court  relating  thereto,  as  having 
ever  read  such  minutes  or  records. 

The  counsel  of  the  defendant  and  appellee,  has  laid  great  stress 
on  the  parol  evidence  having  been  received  without  any  objec- 
tions being  made,  or  bill  of  exceptions  taken  thereto.  We  are 
of  opinion  that,  admitting  the  evidence  to  have  been  legally  re- 
ceived, it  is  insufficient.  The  same  may  be  said  as  to  the  alleged 
compromise. 

It  is,  therefore,  ordered  that  the  judgment  be  annulled,  and  that 
the  plaintiffs  recover  from  the  defendant,  the  slaves  Patty,  Win* 
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ney»  and  Judy ;  and  the  record  not  enabling  us  to  ascertain  the 
Talue  of  the  services  of  those  slayes,  to  which  the  plaintiffs  are 
entitled,  it  is  ordered,  that  the  case  be  remanded  to  ascertain  the 
right  of  the  plaintiffs  thereto ;  the  defendants  paying  the  costs  in 
both  courts. 

Mayo,  for  the  appellants. 

Garrett,  for  the  defendant.* 


Frbdbrigk  Notrebe,  Surviving  Partner,  9lc.  v.  Elizabeth 

McKlNNBT^ 

The  Iawi  of  this  Suta  racognize  bo  aathoritj  in  %  ■unriTtng  ptrtnar.  He  canDOt  ad- 
minister the  effects  of  the  partnership,  until  regularly  appointed ;  nor  is  be  thei\ 
St  J  led  the  sui  fifing  partner,  but  administrator.  Nor  will  the  omission  of  a  defen- 
dant to  eicept  to  the  capacity  of  one  who  sues  as  a  sonriving  partner,  be  consider- 
ed as  an  admission  of  his  right  to  sue  as  auch.  That  which  has  no  legal  existence 
cannot  be  considered  as  tacitly  admitted. 

Payment  of  part  of  a  note  as  agent  for  the  defendant,  by  one  who  had  drawn  it  in 
that  capacity,  is  not  ef  idcnce  of  his  authority  to  bind  the  defendant  as  drawer  of 
the  note.  He  may  hafe  been  acting  as  a  general  ageul,  with  powers  of  adminis- 
tration only  ;  the  power  to  draw  or  endorse  a  note,  or  bill,  must  be  express  and 
special.    C.  C.  3966. 

Appbal  frdhi  the  DistricI  Court  of  Concordia,  Curry,  J. 

F.  H.  Farrar,  for  the  appellant. 

Durdap,  for  the  defendant. 

Bulla RD,  J.  The  plaintiff  sued  as  surviving  partner  to  reco« 
ver  the  balance  of  a  note,  purporting  to  have  been  given  by  the 
defendant,  through  her  agent.  The  answer  was  the  general 
denial,  and  the  prescription  of  three  and  five  years.  There 
was  judgment  final  for  the  defendant,  and  the  plaintiff  has  ap- 
pealed. 


*  Chrrtttf  for  a  re-hearing,  urged  that  it  is  not  required,  either  by  the  Cif  il  Code,  or 
the  Code  of  Practice,  that  any  mention  of  the  probate  of  a  will,  should  be  msde  in 
the  minotes  of  the  eoart.  Citing  the  Cifil  Code,  arts.  1637  to  1650,  and  the  Code 
of  Practice,  arts.  998  to  943. 

Re-hearing  refuted. 
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His  counsel  contends,  that  the  capacity  of  the  plaintiff,  as  sur- 
yiving  partner,  not  haTing  been  specially  denied,  was  admitted, 
and  that  he  was  entitled  to  judgment.  To  that  it  is  a  sufficient 
answer  to  say,  that  no  such  legal  capacity  exists  in  our  jurispru- 
denqe  as  that  of  surviving  partner,  although,  in  certain  cases,  the 
surviving  partner  be  entitled  to  administer,  on  being  regularly  ap- 
pointed. Until  such  appointment,  he  has  no  authority,  nor  is  he 
then  styled  the  surviving  partner,  but  administrator.  That  which 
has  no  legal  existence  cannot  be  considered  as  tacitly  admitted, 
by  omitting  to  put  in  an  exception,  in  limine  litis.  The  general 
denial  put  at  issue  the  plaintiff's  right  to  recover. 

It  is  further  urged  by  him,  that  this  principle  at  most  would 
authorize  a  nonsuit,  but  that  the  judgment  rendered  is  a  final  one. 
The  defendant's  counsel,  however,  contends,  that  he  was  entitled 
to  judgment  on  the  plea  of  prescription,  more  than  five  years  hav- 
ing elapsed  since  the  maturity  of  the  note  before  the  commence- 
ment of  this  suit ;  and,  moreover,  that  there  is  no  evidence  that  the 
person  who  signed  the  note  as  her  agent,  was  such.  This  diffi* 
culty  appears  to  us  insurmountable.  The  code  requires  that  the 
power  to  draw  or  endorse  bills  of  exchange,  or  promissory  notes, 
shall  be  express  and  special.     Art.  2966. 

The  agency  is  expressly  denied  by  the  answer,  and  there  is  no 
evidence  to  prove  it.  The  payment  of  a  part  by  the  same  person 
in  that  capacity,  does  not  show  it,  because  he  may  have  been  act- 
ing as  a  general  agent  with  powers  of  administration  only,  but 
have  been  incompetent  to  bind  the  defendant  as  drawer  of  a  pro* 

missory  note. 

Judgment  affirmed^ 
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Nathaniel  Harrison  v.  David   S.   Stacy,  Administrator  of 
the  Succession  of  Charles  S.  Lee. 

By  an  act  of  the  Legislatare  of  the  State  of  Miasiaaippi,  of  the  26th  of  November, 
1631,  aect.  115,  it  ia  provided,  that  any  claim  against  the  estate  of  one  deceased, 
not  presented  to  the  ezecator,  administrator,  or  collector  within  eighteen  montha 
after  the  publication  of  notice  for  that  purpose  by  such  executor,  &c.,  shall  be  for^ 
ever  barred,  and  the  estate  discharged  therefrom.  Plaintiff,  a  resident  of  that 
State,  being  the  holder  of  a  claim  againat  the  estate,  the  deceased  barred  by  that 
act,  commenced  an  action  against  the  administrator  of  a  part  of  the  succession  situ- 
ated in  this  State.  Beld^  that  the  claim  being  barred  in  Misaiasippi,  must  be  con- 
sidered so  in  this  State. 

Appeal  by  tlie  plaintiff,  from  a  judgment  of  nonsuit,  pro- 
nounced by  the  Court  of  Probates  of  Concordia,  Afc  Whorter^  J. 

F.  H.  FarroTy  for  the  appellant.  Prescription  pertains  to  the 
remedy,  and  is  governed  by  the  Ux  fori.  The  statute  of  Missis- 
sippi, of  26th  November,  1821,  can  have  no  extra-territorial  effect. 
7Mart.  N.  S.  108. 

Stacy  and  Dunlap^  contra.  The  statute  does  not  relate  to  the 
remedy,  but  extinguishes  the  obligation.    PicketCs  Ex^rs  v.  Fbrd, 

4  Howard's  Miss.  Rep.  1 19,  250.     Story,  Conflict  of  Laws,  582. 

5  Cranch,  358.     Beckford  et  al,  v.  Wade^  17  Vesey,  88. 
Btjllard,  J.     This  is  an  action  instituted  on  the  last  of  Octo* 

ber,  1842,  against  the  administrator  of  the  estate  of  Charles  S. 
Lee,  late  of  the  State  of  Mississippi,  deceased,  to  recover  the 
amount  of  a  promissory  note,  drawn  by  Wilson  &  Allison,  and 
endorsed  by  Bowen  and  the  said  Charles  S.  Lee,  payable  on  the 
Ist  of  January,  1838,  at  the  Planter's  Bank  in  Natchez,  at  which 
place  the  plaintiff,  who  alleges  himself  to  be  the  holder,  avers  that 
payment  was  duly  demanded,  and  the  note  protested.  He  avers 
that  the  administrator  has  refused  to  admit  the  note  as  a  just  claim 
against  the  estate. 

The  administrator  set  dp  two  grounds  of  defence.  He  denies, 
in  the  first  place,  that  there  ever  was  such  notice  of  protest  given, 
IB  to  bind  the  estate  of  Lee,  and  alleges  that  it  is  not  liable  in 
consequence  of  the  endorsement.  He  next  avers  that  the  plain- 
tiff's demand  against  the  estate  of  Lee  is  forever  barred  and  ex- 
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tinguialied,  according  to  the  law  of  Mississippi,  where  said  note 
was  executed  and  endorsed  by  Lee,  if  at  all.  That  the  plaintiff 
is,  and  has  been  for  the  last  sijt  yedrs,  a  resident  of  the  State  of 
Mississippi,  and  constantly  present  in  said  State.  That  in  Octo- 
ber, 1836,  Charles  S.  Lee  died  in  said  State,  in  Claiborne  county, 
where  he  had  his  residence.  That  in  1837^  his  \^idow  Anne  Lee 
was  duly  appointed  administratrix  of  his  estate*  That  she  gave 
notice  as  required  by  law  to  all  creditors,  and  persons  holding 
claims,  to  exhibit  ihem  within  the  time  limited  by  law,  or  that 
they  would  be  barred  ;  but  that  the  plaintiff  failed  and  neglected 
to  present,  or  exhibit  the  claim  herein  sued  on  to  said  administra- 
trix, within  the  eighteen  months  after  the  dale  of  the  aforesaid 
publication  and  notice,  as  required  by  law ;  by  means  of  which 
neglect  and  failure,  said  claim  became  ipso  facto  extinguished, 
and  the  estate  and  succession  of  the  said  Lee  forever  discharged 
therefrom. 

That  the  estate  of  Lee  was  a  Mississippi  estate,  he  having  been 
a  citizen  of  that  State,  and  having  died  there;  that  adminis- 
tration thereupon  was  conferred  by  competent  authority  on  his 
widow,  who  gave  the  notices  required  by  the  statute,  and  that  the 
plaintiff  then,  according  to  his  own  showing  the  holder  of  the  note 
sued  on,  was  a  citizen  of  that  State,  and  resident  near  the  place 
where  the  administration  was  granted,  and  the  notices  were  pub- 
lished, are  facts  abundantly  proved  in  the  record. 

The  defendant  administers  upon  that  part  of  the  property  of 
the  estate  situated  in  Louisiana,  and  any  claim  admitted  liy  him 
forms  a  charge  against  the  estate  in  Mississippi,  and  would  dimin* 
ish  pro  tanto,  the  distributive  share  of  the  heirs.  The  statute 
which  he  relies  on  is  in  the  following  words  :  "  AH  claims  against 
the  estates  of  deceased  persons,  shall  be  presented  to  the  executor, 
administrator,  or  collector  within  eighteen  months  after  the  publi- 
cation of  notice  for  that  purpose  by  such  executor,  &c.,  and  not 
after  ;  and  all  claims  not  presented  within  the  lime  aforesaid  shall 
be  forever  barred,  and  the  estate  of  the  testator  or  intestate,  shall 
be  thereafter  discharged  from  the  payment  of  such  claim  or 
claims ;  and  the  executor,  administrator,  or  collector  may  give 
this  act  in  evidence  without  pleading  the  same  specially,  in  bar 
of  any  suit  or  action  either  in  law  or  equity,  brought  to  recover 
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the  amount  of  any  claim  or  claims  of  which  notice  bad  not  been 
giten  by  the  creditor  or  creditors,  according  to  the  foregoing  pro* 
yisions,''  6cc*    Act  of  26lh  November,  1821,  sect«  115. 

It  appears  to  us  most  manifest,  that  if  this  claim  were  now  pre« 
sented  against  the  estate  of  Lee  in  any  court  of  the  State  of  Mis« 
sissippi,  it  could  not  avoid  pronouncing  it  extinguished,  and  for- 
ever barred.  If  by  the  lapse  of  eighteen  months,  without  pre- 
sentation to  the  representative  of  the  estate,  this  claim  no  longer 
formed  a  charge  upon  it,  but  was  forever  barred,  we  do  not  see 
upon  what  principle  it  can  be  made  to  avail  as  a  charge  upon  that 
part  of  the  estate  situated  in  Louisiana,  when  presented  several 
years  after  it  had  ceased  to  be  a  valid  claim  against  the  same 
estate,  according  to  the  law  of  the  State  where  the  succession  was 
opened,  and  all  the  parties  resided.  We  think  it  our  duty  to  pro- 
nounce  in  this  matter,  as  we  believe  the  courts  of  our  sister  State 
would  decide,  that  the  claim  here  presented,  is  forever  pre- 
scribed and  barred,  by  virtue  of  the  law  above  quoted,  of  the 
Legislature  of  Mississippi.  In  thus  giving  effect  to  the  law  in 
question,  we  act  upon  a  well  settled  principle  of  international 
jurisprudence.  See  Story,  Conflict  of  Laws,  487,  ^  582. 
17  Vesey,  88- 

Judgment  affirmed. 


DoRiNDA  Dayton  v.  The  ComubrciaL  Bank  of  Natchez 

and  others. 
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Where  defeodant  ia  in  poaaeMion  of  a  judgment  for  a  certain  aam,  payable  in  apecie, 
from  which  no  apipeal  hat  been  uken,  an  allegation  by  the  pany  against  whom  it 
was  rendered,  that,  by  the  original  contract^  be  wae  entitled  to  diacharge  the  debt 
in  the  notea  ef  a  particular  bank,  cannot  be  inquired  into  on  an  application  to  en- 
join the  ezecQiion.  Such  a  defence  ahoold  have  been  urged  in  the  original  auit  in 
which  the  judgment  was  rendered,  under  which  the  execution  waa  iaeued. 

In  an  action  by  one  for  the  oee  of  another,  the  latter  ia  the  real  plamtiff.  In  aoch  an 
action  the  defendant  may  urge  any  defence  he  may  haTe  againat  the  nominal,  or  the 
real  plaintiff. 

Vol,  VI.  3 
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Art.  624^  of  the  Code  of  Practice,  which  declares,  that  one,  in  whoee  favor  a  jodg- 
ment  has  been  rendered  which  is  subject  to  appeal,  cannot  take  out  esecution  until 
ten  days  shall  have  elapsed,  counting  from  the  notification  to  the  opposite  party, 
must  be  construed  in  connection  with  art.  575,  of  the  same  Code,  and  be  under- 
stood as  excluding  Sundays  from  the  ten  days.  It  could  not  have  been  in- 
tended to  allow  an  execution,  so  long  as  the  defendant  is  entitled  to  a  suspensive 
appeal. 

An  injunction  against  an  execution,  prematurely  issued,  will  not  be  perpetuated 
where  the  creditor  will  be  entitled  to  take  out  another  execution  as  soon  as  the  in- 
junction  against  the  first  is  perpetuated.  All  that  the  injured  psrty  can  expect  is, 
to  be  relieved  from  the  payment  of  costs  and  damages,  having  had  the  benefit  of  all 
the  delay  to  which  he  was  entitled. 

Appeal  from  the  District  Court  of  Concordia,  Wtllson^  J. 

Martin,  J.  A  suit  having  been  instituted  by  the  Commercial 
Bank,  expressly  for  the  use  of  the  Mechanics  and  Traders  Bank, 
against  the  present  plaintiff,  judgment  was  obtained  against  her, 
and  execution  issued  thereon,  whereupon  she  obtained  an  injunc* 
tion  to  stay  the  proceedings  against  her,  on  the  ground,  that  she 
bad  tendered  the  amount  of  the  judgment  in  the  notes  of  the  Com- 
mercial Bank,  to  whom  she  was  originally  indebted,  on  a  debt 
contracted  in  the  State  of  Mississippi,  by  which  State  the  said 
Bank  was  chartered,  and  that,  according  to  the  laws  of  that  State, 
her  debt  might  be  discharged  by  a  tender  of  the  notes  of  said 
Bank,  whether  it  continued  to  be  her  creditor,  or  had  transferred  the 
debt ;  that  the  Mechanics  and  Traders  Bank,  to  whom  the  Com- 
mercial Bank  had  transferred  the  debt,  did  not  acquire  by  the 
transfer  other  rights  than  those  of  the  transferror,  and,  therefore, 
had  not  that  of  insisting  on  payment  in  specie,  but  was  bound  to 
receive  the  notes  of  the  Commercial  Bank.  The  injunction  was 
perpetuated,  and  the  Sheriff  was  ordered  to  receive  in  discharge  of 
the  execution  the  notes  of  the  Commercial  Bank,  and  to  return  it 
satisfied.    The  defendants  have  appealed. 

Admitting  all  the  allegations  of  the  plaintiff  to  be  true,  it  is 
now  too  late  for  her  to  avail  herself  of  them.  The  defendants  are 
in  possession  of  an  absolute  judgment,  condemning  her  to  pay  a 
sum  of  money  in  specie,  which  is  unappealed  from,  and  cannot 
be  opened,  and  its  regularity  inquired  into  by  the  court  which  ren- 
dered it,  on  the  plaintiff's  application  to  enjoin  the  execution  of 
it. 
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It  is  further  contended,  that  the  Mechanics  and  Traders  Bank 
are  not  the  owners  and  absolute  transferrees  of  the  plaintiff's  debt 
to  the  Commercial  Bank,  but  hold  it  only  as  a  collateral  security, 
or  pledge,  and  that  the  Commercial  Bank  is  consequently  slill 
the  creditor  of  the  plaintiff,  and  that  by  a  law  of  the  State  of  Mis- 
sissippi, the  Banks  of  that^tate  are  prohibited  from  assigning  or 
transferring  the  debts  due  to  them.  To  this  the  defendants  have 
correctly  answered,  that  if  any  of  these  matters  were  available, 
they  ought  to  have  been  urged,  and  insisted  on  in  the  suit  in 
which  the  judgment,  the  execution  of  which  is  sought  to  be 
arrested,  was  rendered.  It  has  further  been  contended,  that  the 
Commercial  Bank,  and  not  the  Mechanics  and  Traders  Bank, 
was  the  real  plaintiff  in  the  suit  in  which  judgment  was  obtained 
against  the  present  plaintiff,  at  least,  that  the  latter  was  entitled  to 
urge  therein  any  matter  of  defence  to  which  she  was  entitled 
against  either  of  the  Banks,  and  we  have  been  referred  to  1  Robin- 
son, 394,  and  19  La.  210.  In  5  Mart.  625,  561,  this  court  held, 
that  if  A.  sue  for  the  use  of  B.,  the  latter  is  the  real  plaintiff,  and 
with  this  decision  we  are  not  dissatisfied ;  neither  is  it  expressly 
opposed  to  those  in  the  cases  cited  from  1  Robinson,  and 
19  Louisiana  Reports,  in  which  we  held,  that  in  a  suit  by  A., 
for  the  use  of  B.,  the  defendant  may  urge  any  plea  he  may  have 
against  the  nominal,  or  real  plaintiff.  So  in  the  present  case,  the 
plaintiff  might  have  urged  any  matter  of  defence  which  she  had 
against  the  Commercial  Bank  before  the  notice  of  the  transfer ; 
and  against  the  Mechanics  and  Traders  Bank,  any  matter  of  de^ 
fence  which  she  might  have  had  against  it. 

Lastly,  the  injunction  has  been  claimed  on  the  ground,  that  the 
execution  was  issued  prematurely.  Notice  of  the  judgment  was 
served  on  the  present  plaintiff  and  appellee,  on  ihe  3d  of  January, 
1843.  The  execution  bears  date  the  14th  of  the  same  month. 
If  the  date  can  be  taken  for  the  day  on  which  the  execution  was 
issued,  there  were  between  the  service  of  the  notice  and  the  day 
of  issuing  the  execution,  (from  which,  ten  days  being  necessary, 
a  Sunday  must  be  excluded,)  but  nine  days.  If  the  date  of  the 
execution  does  not  establish  the  day  on  which  it  was  issued,  this 
was  done  in  the  present  case  by  the  affidavit  on  which  the  injunc* 
tioQ  was  granted,  which  attests,  that  the  execution  was  issued  on 
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the  fourteenth.  This  note  being  denied  in  the  answer,  roast  con- 
clude the  defendant  and  appellant.  The  Code  of  Practice,  art. 
575,  provides,  *'  that  no  appeal  shall  stay  execution,  unless  the 
same  is  claimed  within  ten  days,  {Sundays  excepted,)  after  notice 
given  of  the  judgment.''  The  same  Code,  art.  624,  provides, 
that :  *^  Respecting  judgments  subjoit  to  appeal,  the  party  in 
whose  favor  one  is  rendered,  can  only  proceed  to  the  execution 
after  ten  days,  counting  from  the  notifioation  which  he  is  obliged 
to  make  to  the  opposite  party."  We  are  of  opinion,  that  these 
two  articles  must  be  construed  together ;  and  the  exoluaion  of 
Sunday  from  ten  days  in  the  first,  must  be  extended  to  the  same 
number  of  days  in  the  second,  as  the  Legislature  cannot  be  sup^ 
posed  to  have  intended  to  permit  a  party  to  harrass  his  adversary 
by  an  execution,  as  long  as  the  latter  had  the  right  to  protect  him* 
self  from  it  by  an  appeal. 

If  an  execution  issues  prematurely,  the  party  injured  cannot 
demand  to  have  an  injunction  restraining  it  perpetuated,  if  his 
adversary  has  a  right  to  obtain  another  execution  as  soon  as 
the  injunction  against  the  former  is  perpetuated.  All  that  he 
can  expect  is,  to  be  relieved  from  the  payment  of  costs  and 
damages,  as  he  has  had  the  benefit  of  all  the  delay  he  was  en^ 
titled  to. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be 
reversed,  and  that  the  injunction  be  dissolved ;  the  defendant  and 
appellant  paying  the  cosu  of  the  lower  court,  those  of  the  appeal 
to  be  borne  by  the  plaintiff  and  appellee. 

Saunders  and  Frosty  for  the  plaintiff, 

F,  H.  Farrar,  for  the  appellant. 
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Lawrence,  Syndic,  v.  Bowmiin  and  another. 

^  I    flr    Zij 

Richard  J,  Lawrence,  Syndic  of  the  creditors  of  Abner  Smal-   '^^^^^1 
ley  v.  Elam  Bowman  and  another. 

It  ia  eaaential  to  a  revocatory  action  in  which  an  act  of  an  insolvent  is  attacked,  aa 
having  been  made  in  fraad  and  to  the  injary  of  his  creditors,  that  fraud  should  be  al- 
leged against  the  debtor,  who  moat  be  a  party  to  the  aait. 

A  aale  under  execution  mast  be  made  either  on  the  premises,  or  at  the  seat  of  juaiice 
of  the  parish,  unless  with  the  consent  of  the  debtor,  or  it  will  be  annulled.  C.  P., 
664,  665. 

Appeal  from  the  District  Court  of  Concordia,  Curry,  J. 

Simon,  J.     The  object  of  this  suit  is  to  annul  a  sale  made  by  ^ 

the  Sheriff  of  the  parish  of  Concordia,  of  property  seized  in  the 
possession  of  one  Abner  Smalley,  by  virtue  of  sundry  e^ipecutions 
issued  against  him.  The  property  was  adjudicated,  at  one  year's 
credit,  to  the  defendant,  Bowman,  for  the  sum  of  $4400  ;  $4000 
of  which,  as  it  is  recited  in  the  Sheriff's  return,  embraced  the 
purchaser's  liability  for  the  payment  of  a  mortgage,  leaving  a  bal- 
ance of  $400  to  be  applied  to  the  executions,  for  which  the  pur* 
chaser  gave  his  bond. 

The  plaintiff  sues  in  his  capacity  of  syndic  of  the  insolvent  es- 
tate of  Abner  Smalley,  and  for  the  benefit  of  the  insolvent's  credi- 
tors. He  alleges,  that  the  sale  made  by  the  Sheriff,  was  made 
clandestinely  and  fraudulently  between  the  Sheriff  and  the  defen- 
dant. Bowman,  and  in  fraud  of  the  debtor's  creditors,  for  a  sum  far 
below  the  value  of  the  property ;  that  the  formalities  of  the  law 
were  not  complied  with  ;  that  the  returns  of  the  Sheriff,  on  the 
back  of  the  writs,  are  false  and  fictitious  ;  and  that  the  sale,  ad- 
judication, and  deed  of  sale,  are  null  and  void,  &c. 

The  defendant,  Bowman,  pleads  the  general  issue  ;  alleges  the 
legality  of  the  sale  made  to  him  ;  avers  that  he  has  paid  the  amount 
of  his  purchase ;  and  sets  up,  that  the  plaintiff's  petition  discloses 
no  legal  right,  and  no  legal  cause  of  action  against  him,  by  which 
the  plaintiff  can  inquire  into,  or  in  any  manner  question  the  title 
acquired  by  him,  the  defendant,  from  the  said  forced  sale.  He 
also  pleads  the  prescription  of  one  year. 

There  was  judgment  below  in  favor  of  the  plaintiff,  annulling 
the  sale  made  by  the  Sheriff,  and  declaring  the  title  of  the  proper- 
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ty  to  be  and  remain  in  the  creditors  of  Abner  Smalley,  and  from 
this  judgment,  the  defendant,  Bowman  has  appealed. 

Notwithstanding  the  allegations  contained  in  the  petition,  charg- 
ing fraud  against  the  defendant,  Bowman,  in  connection  with  the 
alleged  fact  of  Smalley's  having  made  a  cession  of  his  properly  to 
his  creditors  within  three  months  after  the  sale,  and  of  his  having 
occupied,  and  still  continuing  to  occupy  the  property  as  owner, 
since  the  said  sale,  we  cannot  view  the  present  action  in  the  light 
of  a  revocatory  one.  No  fraud  is  alleged  against  Smalley  ;  he 
was, not  made  a  party  to  this  suit ;  and  it  is  an  essential  requisite 
in  a  revocatory  action,  that  fraud  should  be  alleged  and  establish- 
ed against  the  debtor,  whose  act  is  attacked  as  having  been  made 
in  fraud,  and  to  the  injury  of  his  creditors. 

We  shall,  therefore,  consider  the  present  action  as  one  in  reven- 
dicaiion,  based  upon  alleged  irregularities  and  informalities  in  the 
sale  complained  of,  and  instituted  for  the  purpose  of  bringing  back 
to  the  mass  of  the  insolvent  estate,  property  which  was  illegally 
alienated  before  the  cession,  and  which  never  ceased  to  belong  to 
the  debtor,  or  to  the  estate  by  him  surrendered. 

With  this  view  of  the  present  action,  it  is  unnecessary  to  in- 
quire into  the  questions  resulting  from  the  fraud  alleged,  and  from 
the  facts  which  may  have  been  established  in  support  of  il  as  a 
revocatory  action ;  but  the  collusion  that  may  have  existed  be- 
tween the  deputy  Sheriff,  who  made  the  sale,  and  the  defendant, 
Bowman,  would  be  perhaps  a  sufficient  ground  to  annul  a  sale  of 
this  kind,  in  an  action  of  revendication,  if  legally  established,  as 
this  fact  would  be  independent  of  the  action  of  the  debtor,  and 
would  give  to  the  latter  a  right  of  action  to  obtain  the  cancelling 
of  the  sale.  So  it  would  be  with  regard  to  the  want  of  the  legal 
requisites  in  making  the  sale,  and  to  all  the  other  illegal  circum- 
stances which  surrounded  jt.  The  debtor  himself,  and  after  his 
cessio  bonorum^  the  syndic  appointed  by  his  creditors,  has  a  right 
to  institute  an  action  to  revendicate  the  property,  and  take  it  out 
of  the  hands  of  the  person  to  whom  it  was  illegally  adjudicated. 

Several  grounds  of  informality  have  been  pointed  out  to  us,  and 
insisted  on  by  the  plaintiff's  counsel,  one  of  which  appears  to  us 
fatal.  It  is  that  which  relates  to  tlie  place  where  the  sale  was 
made.     It  appears  from  the  advertisement  published  by  the  officer, 
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and  from  the  testimony  of  the  witnesses,  that  the  sale  was  made 
neither  on  the  premises,  nor  at  the  seat  of  justice  of  the  parish, 
but  at  the  dwelling  house  of  one  Miller,  who  lives  eight  miles  from 
the  premises.  This  was  clearly  illegal,  as  nothing  shows  that  it 
was  done  with  the  consent  of  the  debtor.  Code  of  Practice,  arts. 
664  and  663.  This  ground  is  well  taken,  and  is  also  sustained 
by  our  decision  in  the  case  of  Zacharie  v.  Winter ^  17  La.  82,  in 
which  a  similar  point  was  raised.  This  alone,  is  sufficient  to  an- 
nul the  sale  complained  of. 

The  expression  of  our  opinion  on  this  point,  renders  it  unneces- 
sary to  examine  the  other  alleged  grounds  of  nullity  ;  but  we  can* 
not  forbear  remarking,  that  a  careful  inspection  of  the  record  has 
induced  us  to  believe,  that  there  are  other  informalities  which,  in 
themselves  would,  perhaps,  have  been  sufficient  to  annul  the  sale 
under  consideration,  and  that  the  return  of  the  Sheriff,  ipade  under 
the  report  of  the  deputy  who  executed  the  writ,  was  made  under 
suspicious  circumstances.  The  evidence  shows,  that  the  sale  was 
made  at  a  very  low  price,  not  at  all  adequate  to  the  real  value  of 
the  property  ;  but  however  this  may  be,  all  that  the  defendant  can 
pretend  lo  claim  is  the  reimbursement  of  the  amount  by  him  paid 
on  his  bond,  which  right,  we  think,  ought  to  be  reserved  to  him, 
if  he  can  show  that  he  has  paid  it  to  the  seizing  creditors. 

It  is,  tlierefore,  ordered,  that  the  judgment,  of  the  District  Court 
be  affirmed  with  costs  ;  reserving  to  the  defendant,  Bowman,  the 
right  of  claiming  of  the  insolvent  estate  of  A.  Smalley,  represent- 
ed by  the  plaintiff,  the  reimbursement  of  the  amount  which  he, 
said  Bowman,  may  have  paid  on  his  twelve  months'  bond  to  the 
seizing  creditors  of  the  insolvent. 

Stacy  J  Sparrow,  and  Shaw,  for  the  plaintiff. 

Frost  and  Elam,  for  the  appellant. 
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Succession  op  Aaron  Lilley — Thomas  B.  Scott,  Testamentary 
Executor^  Appellant. 

A  creditor  of  a  aucceMion,  holding  a  claim  which  bad  been  acknowledged,  in  writing, 
by  the  executor  to  be  jait,  and  had  been  placed  among  the  admitted  claims  against 
the  estate,  sobaeqoenily  petitioned  the  Probate  Court  to  have  the  same  ranked  as 
a  privileged  debt,  but  did  not  make  the  eiecutor  a  party  to  the  proceeding.  A 
judgment  having  been  rendered  ex  parte,  establishiug  the  privilege,  on  appeal  by  the 
executor :  Heldf  that  the  executor,  not  being  a  party,  the  judgment  must  be  re- 
versed. 

Though  an  executor  have  acknowledged  in  writing  a  claim  against  the  estate  to  be 
correct,  if  before  paying  it  he  discovers  that  it  had  been  discharged  by  the  deceas- 
ed, it  is  his  duty  to  protect  the  succession  against  a  second  payment. 

Appeal  from  the  Court  of  Probates  of  Madison,  Dowries^  J. 

BuLLARD,  J.^  Tt  appears  that  Phillips,  was  the  owner,  by  as- 
signment, of  a  claim  against  the  estate  of  Lilley,  which  had  been 
acknowledged  by  an  endorsement  in  writing,  signed  by  Scott, 
the  executor,  to  be  a  just  claim,  and  which  was  put  down 
among  the  admitted  claims  against  the  estate.  This  was  in  July, 
1841. 

On  the  3d  of  October,  1842,  PhiHips  presented  his  petition  to 
the  Judge  of  Probates,  praying  that  his  claim  might  be  ranked 
as  a  privileged  one.  The  executor  was  not  made  a  party  to  the 
proceedings.  The  Judge,  however,  proceeded,  ex  parte,  to  ren- 
der a  formal  judgment,  decreeing  that  the  claim  be  established  and 
rauked  as  a  privileged  debt  of  the  succession,  and  paid  by  the  ex- 
ecutors next  after  the  builders'  claim.  Formal  notice  of  this 
judgment  was  given  ta  the  executor,  who  does  not  appear  to  have 
paid  any  attention  to  it. 

On  the  1st  of  November,  1842,  the  claimant  again  petitioned 
the  Judg^  of  Probates,  setting  forth  the  above  facts,  and  that  no- 
tice of  judgment  had  been  served  on  the  executor.  That  he  had 
neglected  to  pay,  and  had  failed  to  inform  the  officer  who  served 
the  notice,  that  he  had  no  funds  in  his  hands  belonging  to  the  es- 
tate of  Lilley,  or  in  any  manner  to  comply  wilh  the  law.  He, 
therefore,  prayed  that  the   executor  might  be  ordered  to  show 
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cause  why  execution  should  not  be  issued  against  him  personally, 
to  make  the  amount  of  his  debt,  with  interest  and  costs. 

The  executor  showed  for  cause,  that  he  had  never  been  cited  to 
answer  the  plaintiff  ^s  original  petition,  nor  served  with  a  copy  of 
the  same,  and  that  he  had  never  been  served  with  notice  of  judg- 
ment. On  the  merits,  he  denied  all  the  allegations  in  the  peti- 
tion, and  averred,  that  the  sum  of  money  claimed  had  been  in  fact 
paid  by  his  testator,  Liliey,  in  his  lifetime. 

Notwithstanding  these  grounds,  the  rule  was  made  absolute, 
and  execution  was  ordered  to  be  issued  against  the  executor  per- 
sonally  ;  and  he  has  appealed. 

The  court,  in  our  opinion,  erred.  The  first  ground  assumed 
by  the  executor  was  clearly  sufficient ;  to  wit,  that  he  was  not  a 
party  to  the  judgment  rendered  in  favor  of  the  plaintiff.  But  it 
farther  appears,  that  on  the  trial  of  the  rule,  the  executor  offered 
to  prove,  that  the  debt  claimed  by  Phillips  had  been  paid  by  the 
testator^  and  a  bill  of  exceptions  was  taken  to  the  refusal  of  the 
Judge  to  admit  the  evidence.  Although  he  had  acknowledged  in 
writing  the  justice  of  the  claim,  yet  if  he  had  discovered  in  the 
meantime  that  he  was  mistaken  and  that  in  point  of  fact  the  debt 
had  been  paid  by  the  deceased^  it  was  his  duty  as  executor,  to 
protect  the  estate  against  a  second  payment. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bates be  avoided  and  reversed,  and  that  the  rule  taken  on  the  exe- 
cutor  be  discharged,  with  costs  in  both  courts,  to  be  borne  by  the 
plaintiff  and  appellee. 

Phillips i  pro  se. 

Snyder^  for  the  appellants 


Vol.  VI. 
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John  T.  Faulk,  Administrator   of   the  Succession  of  Vincey 
Martin,  v.  James  Pinnell. 

The  prifcis,verbal  of  the  adjudication  of  property  sold  by  a  Court  of  Probates  is  evi- 
dence of  the  sale,  and  no  act  under  the  signatures  of  the  parties,  is  necessary  to 
perfect  it. 

The  proch-verbal  of  a  sale,  made  by  a  Parish  Judge,  by  which  a  mortgage  is  retain- 
ed  and  duly  recorded,  is  full  evidence  of  the  mortgage,  except  fur  the  issuing  of 
executory  process.  For  this  purpose,  and  to  give  to  the  evidence  that  authenticity 
required  by  law,  it  must  be  shown,  that  the  procesverdal  was  signed  by  the  Judge 
in  the  presence  of  two  witnesses,  and  that  the  note,  identified  with  the  mortgage 
by  the  paraph  of  the  notary,  was  signed  by  the  party.    C.  P.  733. 

Appeal  from  the  District  Court  of  Ouachita,  Willsonj  J. 

Simon,  J.  The  defendant  is  appellant  from  an  order  of  seizure 
and  sale,  granted  on  the  application  of  the  plaintiff,  on  his  filing, 
with  his  petition,  a  copy  of  a  proces-verbcd  of  sale,  made  by  the 
Judge  of  the  Court  of  Probates  of  the  parish  of  Ouachita,  ac- 
companied by  a  note  of  hand,  subscribed  by  the  defendant,  and 
signed  "  ne  varietur,^*  by  the  Probate  Judge. 

Among  the  errors  assigned  by  the  appellant,  as  apparent  on  the 
face  of  the  record,  it  is  stated,  that  the  proch-verbcU,  on  which 
the  order  of  seizure  and  sale  was  granted,  is  not  signed  by  the 
purchaser,  nor  by  two  witnesses,  so  as  to  make  it  authentic  evi- 
dence, of  the  character  amounting  to  a  confession  of  judgment, 
necessary  to  obtain  the  order  complained  of. 

The  proceS'Verbal  of  adjudication,  annexed  to  the  plaintiff's  pe- 
tition, is  only  signed  by  the  Parish  Judge ;  aqd  although  this 
court  has  several  times  held,  that  the  proces-verbal  of  the  adju- 
dication of  property  sold  by  the  Court  of  Probates,  is  evidence 
of  the  sale,  and  that  no  act  under  the  signatures  of  the  parties,  is 
necessary  to  perfect  it,  (5  Mart.  372,)  and  that  the  prochs-verbal 
of  a  sale,  made  by  the  Parish  Judge,  in  which  a  mortgage  is  re- 
tained, and  duly  recorded,  is  full  evidence  of  the  mortgage ;  (7 
La.  460  ;)  still  such  evidence,  for  the  purpose  for  which  it  was 
used,  in  our  opinion,  must  be  of  the  nature  required  by  law,  for 
the  issuing  of  executory  process  thereon  ;  as,  if  it  were  of  a  dif- 
ferent character,  it  would  not  import  a  confession  of  judgment. 
Code  of  Practice,  art.  733. 
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We  must  not  be  understood,  however,  as  intimating  that  an 
order  of  seizure  and  sale  cannot  be  granted  and  sued  out,  on  the 
production  of  a  regular  proces-verbal  of  the  sale,  and  of  the  note 
identified  with  it,  by  being  paraphed,  "  ne  varietur,^^  by  the  Pro- 
bate Judge,  when  it  is  shown,  that  such  praces-verbal  of  sale,  was 
signed  by  the  Judge  in  the  presence  of  two  witnesses.  The  pre- 
sence of  the  witnesses  to  the  act,  and  the  signature  of  the  party 
to  the  note  identified  with  it,  give  to  the  evidence,  that  character 
of  authenticity,  which  is  the  principal  legal  requisite  for  the  ta- 
king out  of  an  order  of  seizure  and  sale.  Civil  Code,  art.  223. 
That  authenticity  must  exist,  and  cannot  be  dispensed  with,  and 
this  is  clearly  the  purport  of  our  decision  in  the  case  of  Gorton 
y.  QortorCs  Administrator^  7  La.  478.  In  that  case,  the  evidence 
was  considered  as  authentic,  and  we  may  perhaps  presume,  that 
it  was  clothed  with  the  necessary  formalities  to  make  it  so  ;  that 
is  to  say,  that  the  proces-verbal  of  the  sale,  was  passed  and  signed 
by  the  Judge,  in  the  presence  of  two  witnesses  ;  and  the  note 
which  accompanied  such  proces-yerbaly  being  identified  therewith, 
was  considered  as  a  part  of  the  instrument.  Here,  the  absence 
of  the  witnesses  to  the  proces-verbal,  is  a  fatal  objection,  which 
wecannolget  over  without  violating  a  positive  provision  of  our 
laws ;  and,  we  think,  that  the  order  of  seizure  and  sale  appealed 
from,  ought  not  to  have  been  granted. 

The  decision  of  this  question,  makes  it  useless  to  notice  the 
other  errors  assigned  by  the  appellant. 

It  is,  therefore,  ordered,  that  the  order  of  seizure  and  sale  ap- 
pealed from,  be  annulled  and  avoided  ;  the  appellee  paying  the 
costs  in  both  courts. 

M'Guire  and  Ray^  for  the  plaintiff,  cited  5  Mart.  381.  7  La. 
460. 

Copley  and  Garrett,  for  the  appellant,  referred  to  the  Code  of 
Practice,  arts.  733,  734.  Civil  Code,  arts.  2231,  2232.  1  Mart. 
N.  S.  237.  6  lb.  466,  531.  4  La.  322,  6  lb.  66.  1  Robin- 
son, 408. 
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James  Erwin  v.  Alfred  J.  Lowrt,  Curator  of  the  vacant  suc^ 
cession  of  Alexander  McNeil. 

Tho  6th  article  of  the  act  of  the  Legblatare  o/  Peniwylvaoia,  of  the  ISth  of  February, 
1836,  incorporating  the  Sank  of  the  United  States,  fixing  the  rat9  of  discount  at 
which  loans  may  be  made  by  the  Bank,  does  not  apply  to  contracts  made  by  it  in 
other  States  of  the  Union.  The  validity  of  such  contracts  must  be  tested  by  the 
laws  of  the  place  where  they  may  have  been  entered  into. 

The  holder  of  a  note  secured  by  mortgage,  signed  by  onesinoe  deceased,  «annot  ohr 
tain  an  order  of  seizure  and  aale.  He  ia  only  entitled  to  a  judgment  to  be  paid  in 
concursOf  according  to  his  rank  relatively  to  the  other  creditors,  an4  iu  the  di^e 
course  of  administration. 

Appear,  from  the  Court  of  Probates  of  Madison,  DowneSf  J. 

Bullarp,  J.  This  case  turns  mainly  upon  the  question,  whe- 
ther the  notes  sued  on,  which  it  is  alleged  were  given  originally  to 
the  Bank  of  the  United  States  of  Pennsylvania  contracting  in  Lou-~ 
siana,  be  tainted  with  usury.  They  bear  interest  upon  date,  at 
the  rate  of  eight  per  cent  per  annum. 

The  charter  of  that  Bank  declares  that,  ^'  the  rate  of  discount 
at  which  loans  may  be  made  by  said  Bank  within  this  Common^ 
wealth,  shall  not  exceed  one-half  of  one  per  centum  for  thirty 
days," 

We  had  occasion,  in  the  Eastern  Diatrict,  during  the  late  term, 
to  consider  this  question,  and  we  then  held,  that  the  clause  in  the 
charter,  does  not  apply  to  contracts  which  the  Bank  naay  make  in 
other  States  of  the  Union,  where  they  are  authorized  to  contract 
either  by  law,  or  by  the  comity  of  nations,  and  that  the  validity 
of  such  contracts  must  be  tested  by  the  law  of  the  place  where 
they  are  entered  into,  We  are  not  satisfied,  that  we  were  then  in 
error.  See  Fra^er  and  another^  Receivers^  ^c,  v,  Willcow,  4 
Robinson,  517. 

But  it  does  not  follow  that  the  plaintiff  is  entitled  to  a  judgment 
in  the  ordinary  form.  The  action  is  against  a  succession.  The 
plaintiff  is  not,  therefore,  entitled  to  an  order  of  seizure  and  sale, 
but  must  be  paid  in  concurso,  according  to  his  rank  in  relation  to 
the  other  creditors,  and  in  the  due  course  of  administration. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
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Court  of  Probates  be  reversed,  and  that  the  notes  sued  on,  and  de- 
scribed in  the  petition,  be  set  down  and  admitted  as  a  valid  and 
legal  mortgage  claim,  against  the  estate  administered  by  the  de- 
fendant, and  that  the  same  be  paid  in  due  course  of  administra- 
tion ;  and  that  the  costs  of  the  appeal  be  paid  by  the  estate. 

Snyder,  Dunbar,  Hyams,  and  Eilgee,  for  the  appellant. 

Bemiss,  for  the  defendant. 


William  P.  Stone  v.  William  B.  Minor. 

A  jodgment  rendered  against  one  in  another  Sute,  in  an  action  in  which  the  de- 
fendant, after  having  pleaded,  withdrew  hie  plea,  is  not  a  judgment  by  default, 
in  the  meaning  of  art.  747,  of  the  Code  of  IVactice,  and  an  order  of  seizure  and 
sale  may  be  iasaed  thereon.  A  judgment  by  default,  according  to  the  laws  of 
this  State,  takes  place  only  where  the  defendant  has  neither  appeared,  nor  an* 
swered. 

Cases  which  would  be  decided  according  to  the  laws  of  another  State  if  in  evi- 
dence,  must,  in  the  absence  of  proof  of  those  laws,  be  governed  by  our  own. 

Appeal  from  the  District  Court  of  Madison,  Willson,  J. 

Snyder,  for  the  plaintiff. 

DurUap^  for  the  appellant.  The  judgment  in  Mississippi  was 
by  default,  and  will  not  support  proceedings  via  executiva.  Code 
of  Practice,  art.  747.  To  teke  the  case  out  of  the  rule  laid  down 
by  this  article,  there  must  have  been  a  judgment  on  a  plea,  or 
defence.  8  La.  294.  10  lb.  193,  230,  381.  1  Kent,  260. 
Under  the  decision  in  PilUt  v.  Edgar  and  others,  4  Robinson, 
274,  executory  process  cannot  be  issued,  ihe  foreign  judgment 
not  having  been  revived  by  scire  facias,  though  more  than  a  year 
had  elapsed  since  it  was  rendered, 

MoRPHT,  J.  The  defendant  has  appealed  from  an  order  of 
seizure  and  sale,  rendered  upon  a  judgment  obtained  by  the 
plaintiff  in  the  Stat5  of  Mississippi.  He  has  assigned  as  errors 
apparent  upon  the  face  of  the  record  :  1st.  That  the  Mississippi 
judgment  was  rendered  by  default,  and  cannot  be  made  executory 
in  this  State,  under  art.  747,  of  the  Code  of  Practice,  but  that 
the  plaintiff  must  resort  to  an  ordinary  suit. 
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2d.  That  the  judgment  was  rendered  in  January,  1840,  and 
that  more  than  one  year  has  elapsed  without  any  execution  hav- 
ing been  issued  under  it,  and  without  its  being  revived  by  a  scire 
facias, 

I.  From  the  record  of  the  judgment  obtained  in  Mississippi, 
which  is  part  of  the  record  before  us,  we  cannot  consider  that 
judgment  as  one  rendered  by  default  within  the  meaning  of  art. 
747,  of  the  Code  of  Practice.  The  defendant.  Minor,  who  was 
sued  jointly  with  one  Philip  Dixon,  appeared  by  counsel  in  the 
Circuit  Court  of  Warren  county,  and  made  a  plea  equivalent  to 
the  general  i^sue  under  our  laws.  Shortly  after,  the  parties  all 
appeared  in  court,  and  upon  a  suggestion  of  the  death  of  Philip 
Dixon,  the  suit  was  abated  as  to  him,  and  the  defendant  withdrew 
his  plea,  whereupon  the  judgment  in  question  was  entered  up 
against  the  latter.  This  withdrawal  of  his  plea  by  the  defendant, 
and  abandonment  of  his  defence,  gave  the  judgment  rendered 
upon  it,  rather  the  character  of  a  judgment  by  confession,  than  one 
taken  by  default.  According  to  our  laws,  a  judgment  by  default 
takes  place  only  where  there  is  no  appearance,  or  answer  on  the 
part  of  the  defendant. 

II.  On  the  second  point,  the  record  shows,  that  a  Jieri  facias 
was  issued  on  the  judgment  in  February,  1840,  and  was  re- 
turned, '^  nulla  bona,^  in  April  following.  Whether,  under  such 
circumstances,  it  is  necessary  to  revive  a  judgment  by  means  of  a 
scire  facias^  we  are  uninformed.  It  would  seem,  that  such  a  return 
repels  the  presumption  of  payment  or  satisfaction,  which  may  re- 
sult from  the  lapse  of  one  year  without  any  further  action  on  the 
part  of  the  judgment  creditor.  But  be  this  as  it  may,  the  laws  of 
Mississippi  are  not  in  proof  before  us,  and  we  must  be  governed 
by  our  own  laws,  which  consider  such  a  judgment  as  being  in  full 
force,  and  effect  until  satisfied. 

Judgment  affirmed. 
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In  the  matter  of  the  Tutorship  of  Mary  Melinda  Wilds.  caaei 

116    470 
Wbera  pending  an  appeal  from  a  judgment  removing  a  tutrix,  the  minor  marries, 
thereby  emancipating  herself,  the  appeal,  being  thus  without  an  object,  will  be 
dismissed. 

Appeal  from  the  Court  of  Probates  of  Ouachita,  Lamy^  J. 

McGuirCf  for  the  under-tuior,  praying  for  the  removal. 

Garrett,  for  the  appellant. 

Simon,  J.  This  suit  was  instituted  for  the  purpose  of  remov- 
ing Eh'zabeth  Ross  from  the  tutorship  of  her  granddaughter, 
Mary  Melinda  Wilds.  Judgment  was  rendered  below,  depriving 
her  of  the  tutorship,  and  she  has  taken  this  appeal. 

During  the  pendency  of  the  appeal,  it  was  made  to  appear  to 
ihe  satisfaction  of  this  court,  that  the  minor  to  whom  the  defen- 
dant was  tutrix,  had  married  one  Clarke  JMcDowell,  in  conse- 
quence whereof  she  was  no  longer  under  the  control  or  authority 
of  her  tutrix ;  whereupon  the  said  Clarke  McDowell  and  his  wife 
were  made  parties  to  this  appeal. 

It  is  clear,  that  the  present  appeal  is  now  without  any  object, 
and  that,  under  the  circumstances,  it  should  be  dismissed  at  the 
costs  of  the  appellant. 

Appeal  dismissed. 


The  Commbrciai-  Bank  op  Natchez  v.  Dorinda  Dayton. 

Appeal  from  the  District  Court  of  Concordia,  Curry,  J. 

F.  H.  Farrar,  for  the  plaintiffs. 

Sanders  and  Frost,  for  the  appellant. 

Bullard,  J.  Dorinda  Dayton  is  appellant  from  a  judgment 
against  her,  as  surety  of  one  Gibson,  on  a  promissory  note,  made 
payable  to  the  order  of  the  Commercial  Bank  of  Natchez. 

.  The  defence  is,  that  the  note  sued  on  was  given  for  a  balance 
due  on  one  formerly  given  by  the  same  party,  which  was  partly 
paid  by  a  shipment  of  cotton ;  that,  in  fact,  it  was  a  loan  upon 
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cotton,  the  Bank  making  an  advance  of  sixty  or  seventy  dollars 
per  bale.  It  is  alleged  by  the  defendant,  that  the  Bank  had  not 
given  credit  for  as  much  as  they  ought  to  have  done,  in  liquidat- 
ing the  balance  due  upon  the  first  note ;  and  that  the  owner  was 
entitled  to  the  benefit  of  the  domestic,  as  well  as  foreign  exchange, 
but  that  the  Bank  did  not  allow  it,  and  was  thereby  guilty  of 
usury. 

The  facts  attending  the  transaction  are  drawn  out  of  the  offi- 
cers of  the  Bank  by  a  series  of  interrogatories,  and  appear  to  be, 
substantially,  as  follows :  That  Gibson  gave  his  note^  with  the 
present  appellant  and  others  as  sureties,  for  $6360  42,  payable  on 
the  10th  of  January,  1839.  This  note  Was  given  for  $5940,  cur- 
rent bank  notes,  payable  on  demand,  and  the  interest  at  seven  per 
cent.  That  Gibson,  the  drawer,  shipped  to  Reynolds,  Byrne  & 
Co.,  of  New  Orleans,  ninety-nine  bales  of  cotton,  which  were  re- 
shipped  by  them  to  Liverpool,  to  be  sold  on  account  of  Gibson, 
the  proceeds  to  be  subject  to  the  order  of  the  Commercial  Bank  of 
Natchez.  It  was  agreed,  that  the  Bank  was  to  draw  for  the  pro- 
ceeds in  the  usual  way,  and  credit  on  said  note  of  $6360  42,  the  ' 
amount  of  the  proceeds,  together  with  any  exchange  that  might  be 
obtained  on  the  bills  drawn  for  the  same,  either  at  New  York, 
Philadelphia,  or  New  Orleans,  at  either  of  which  places  the  bills 
might  be  sold.  That  the  cotton  was  sold  in  Liverpool,  and  an  ac- 
count of  sales  rendered  to  Gibson,  for  £1010  16^.  7c?.,  nett  pro- 
ceeds, after  deducting  charges,  jE^771  19^.  Id.  The  charges  on 
the  cotton  in  New  Orleans  amounted  to  $247  15,  leaving  the  nett 
proceeds  $3183  75,  exclusive  of  exchange.  That  Gibson  was 
allowed  credit  on  this  note  at  its  maturity  for  $3667  14,  being  the 
above  balance,  the  amount  of  exchange,  and  interest  on  the  same, 
up  to  the  maturity  of  the  note.  It  appears,  that  the  full  benefit  of 
the  foreign  exchange  was  given  to  Gibson  but  that  the  plaintiff 
derived  the  benefit  of  the  domestic  exchange  by  placing  funds 
without  charge  in  Philadelphia,  but  as  the  funds  were  used  there, 
it  cannot  be  ascertained  with  certainty  how  much. 

It  is  contended,  that  this  constitutes  usury  :  that  over  and 
above  the  legal  rate  of  discount,  the  Bank  received  all  the  advan- 
tage of  the  domestic  exchange,  and  did  not  account  for  it  when  the 
new  note  was  given.     To  this  it  may  be  answered,  that  there  is  no 
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evidence  of  any  agreement  between  the  parties  as  to  the  domestic 
exchange,  nor  is  it  shown  whether  the  exchange  was  favorable  or 
onfavorable  to  the  Bank.  The  defendant  has,  therefore,  in  our 
opinion  totally  failed  in  making  good«her  defence. 

Judgment  affirmed. 


Castbrn  N.  FaiiNciscus  v.  Francis  Surget. 

Ad  affidavit  to  diaprove  one  made  by  the  opposite  party,  for  the  purpose  of  removing 
a  case  from  a  State  Court  to  a  Circuit  Court  of  the  United  Stales,  under  the  12th 
section  of  the  act  of  Congress  of  the  24th  September,  1789,  is  inadmissible.  The 
citizenship  of  the  parties  id  a  fact  to  be  shown  to  the  satisfaction  of  the  court,  and 
this  showing  is  necessarily  exparU.  The  order  of  removal  is  not  final ;  it  ia  for  the 
United  States  Court  to  decide  ultimately  upon  its  jurisdiction,  which  may  remand 
the  case  to  the  State  Court,  should  it  think  itself  without  jurisdictioti. 

Appeal  by  the  plaintiflf  from  an  order  of  the  District  Court  of 
Concordia,  Willson^  J. 

Sanders,  Frost,  and  Stockton,  for  the  appellant,  cited  2 
Cranch,  9.     3  Dallas,  382.     3  Day,  294.     4  Dallas,  12,  22. 

Shaw  and  Stacy,  for  the  defendant  relied  on  the  case  of  Stoker 
T.  Leavenworth  et  al.,  7  La.  390 ;  citing  also,  6  Peters'  Reports, 
762,  and  I  Peters'  Digest,  p.  494,  Nos.  8,  12. 

BuLLARD,  J.  This  is  an  appeal  from  an  order  of  the  District 
Court,  removing  the  cause  to  the  Circuit  Court  of  the  United  States, 
in  pursuance  of  the  provisions  of  the  act  of  Congress.  The  de- 
fendant presented  his  petition  to  that  effect,  together  with  his  affi- 
davit that  the  plaintiff  is  a  citizen  of  Louisiana,  and  the  defendant 
a  citizen  of  the  State  of  Mississippi,  and  that  the  matter  in  dispute 
exceeded  five  hundred  dollars.  This  showing  appeared  satisfac- 
tory to  the  court. 

The  plaintiff,  it  appears  from  a  bill  of  exceptions,  offered  to  file 
an  opposition,  together  with  his  affidavit,  which  was  refused.  In 
the  case  of  Stoker  v.  Leavenworth  et  aL,  7  La.  390,  we  held,  that 
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counter  affidavits  were  inadmissible.  But  in  this  case,  admitting 
the  affidavit,  it  is  clear  that  the  citizenship  of  the  plaintiff  is  made 
out  He  makes  himself  out  a  native  citizen  of  Maryland,  and  his 
own  petition  shows  his  resi4ence  in  Louisiana.  Now  a  citizen  of 
Maryland  residing  in  Louisiana,  is  essentially  a  citizen  of  Louisi* 
ana. 

The  various  decisions  to  which  our  attention  has  been  called, 
showing  that  in  the  Courts  of  the  United  States,  the  uniform  rule 
is,  that  the  jurisdiction  of  the  court,  j>i/re  personarum,  should  ap« 
pear  clearly  from  the  record,  and  especially,  that  the  citizenship 
of  the  parties  shall  be  distinctly  alleged,  are  fully  recognized. 
But  these  principles  cannot  apply  to  cases  like  the  present,  before 
they  are  removed  from  the  State  Court ;  otherwise,  it  would  be 
in  the  power  of  the  plaintiff,  by  keeping  out  of  view  the  citizen- 
ship of  the  parties,  to  defeat  the  right  of  removal.  It  appears  to 
us,  that  the  citizenship  of  the  parties,  is  one  of  the  facts  which  is 
to  be  shown  to  the  satisfaction  of  the  court ;  and  that  the  showing 
is  necessarily  ex  parte.  But  the  order  of  removal  is  not  final.  It 
is  for  the  Federal  Court  to  decide  ultimately  upon  its  jurisdiction ; 
and  if  it  should  appear  to  that  court,  that  it  is  without  jurisdiction, 
the  case  will  be  remanded  to  the  State  Court. 

Upon  the  whole,  we  have  attentively  considered  the  arguments 
addressed  to  us  on  this  question,  but  they  have  failed  to  satisfy 
us,  that  the  court  proceeded  upon  a  mistaken  idea  of  the  law  in 
the  cases  reported  in  4  Mart.  N.  S.  344,  and  in  7  La.  390 ;  and 
we  adhere  to  the  principles  therein  settled. 

Judgment  affirmed. 
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Robert    Likn    Tanner,    Administrator  of  the    Succession  of 
William  B.  Pearce,  i;.  Asa  Tanner. 

The  wages  of  an  overseer  are  to  be  paid  oat  of  Ihe  product  of  the  crop  of  the  year> 
in  preference  to  the  claims  of  the  lessor.    CO.  3236. 

A  lessor,  though  entitled  to  retsin  the  things  on  which  his  lien  exists,  must,  in  order 
to  be  paid,  have  them  sold  in  the  manner  provided  by  law  ;  and  if  any  conflict  arise, 
from  adverse  claims  to  the  proceeds,  a  distribution  must  be  made  as  provided  by  the 
€th  chapter  of  the  Slat  title,  of  the  third  book  of  the  Civil  Code,  establishing  the 
order  m  which  privileged  creditors  are  to  be  paid. 

Appeal  from  the  District  Court  of  Rapides,  King^  J.  Three 
other  cases  were  consolidated  with  this  in  the  lower  court,  two 
of  them  ^eing  actions  by  overseers  for  their  wages  for  parts  of  the 
current  year,  and  the  third  a  suit  by  another  lessor  of  land  occu- 
pied by  the  defendant.  The  Judge  of  the  District  Court  ordered 
the  claims  of  the  overseers  to  be  paid  by  preference  to  those  of 
the  lessors,  out  of  the  crops  and  utensils  of  husbandry  seized  on 
the  premises.  Tanner,  as  administrator  of  W.  B.  Pearce,  alone 
appealed. 

Brent  and  O.  N.  Offden,  for  the  appellant. 

Dunbar,  Hyams  and  ElgeCj  contra. 

MoRPHY,  J.  The  only  question  which  this  case  presents  for 
oar  solution  is,  v^hether  the  lessor,  or  the  overseer  has  the  supe- 
rior privilege  on  the  crop  of  a  plantation  leased  to  the  defendant. 
Article  3184  of  the  Civil  Code,  in  enumerating  the  debts  which 
are  privileged  on  certain  moveables,  mentions  the  salaries  of  the 
overseers  for  the  year  last  past,  and  so  much  as  is  due  of  the  cur- 
rent year,  on  the  product  of  the  last  crop,  and  the  crop  in  the 
ground.  It  mentions  also  the  rents  of  immoveables,  and  the  hire 
of  slaves  employed  in  working  the  same,  on  the  produce  of  the 
crop  of  the  year,  &c.  This  article  only  declares  these  two  privi- 
leges to  exist  on  the  same  thing,  without  making  any  provision  in 
case  of  a  conflict  between  them ;  but  article  3226  of  the  same 
code  provides  that,  *'  with  regard  to  the  crops  which  are  subject 
to  the  lessor's  privilege,  the  expenses  for  seed  and  labor,  the  wages 
of  overseers  and  managers,  are  to  be  paid  out  of  the  product  of 
the  year,  in  preference  to  the  lessor's  debt."    The  language  of 
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this  article  is  so  plain,  that  it  does  not  seem  to  admit  of  any  con- 
troversy. The  reason  for  the  preference  it  gives  to  the  overseer's 
wages  over  the  rent  of  the  lessor,  is  obviously,  that  it  is  the  labor 
of  the  former  which  procures,  or  contributes  to  procure  to  the  lat- 
ter the  subject  matter  on  which  he  may  exercise  his  privilege. 
But  it  is  contended,  that  the  right  of  the  lessor  is  of  a  higher 
nature  than  a  mere  privilege ;  that  the  latter  can  be  enforced  only 
on  the  price  of  the  moveables  subject  to  it,  while  the  lessor  may 
take  the  effects  themselves  on  which  his  lien  exists,  and  retain 
them  until  he  is  paid.  lb.  art.  3185.  This  right  of  detention 
which  is  a  part  of  the  lessor's  remedy,  affords  him  to  be  sure, 
much  greater  security  ;  but,  like  the  pledgee,  and  the  creditor 
having  only  a  privilege,  he  must  have  the  thing  subject  to  his  lien 
sold  in  the  manner  provided  by  law.  When  this  takes  pface,  if  a 
conflict  should  arise,  in  consequence  of  adverse  claims  on  the 
same  fund,  a  distribution  of  it  must  be  made  pursuant  to  that 
chapter  of  the  code  which  treats  of  the  order  in  which  privileged 
creditors  are  to  be  paid.  See  Art.  3224,  and  the  following,  among 
which  is  article  3226,  so  clearly  decisive  of  this  controversy. 

Judgment  affirmed. 


Elizabeth  Oliver  v.  Francis  Oliver,  her  Husband. 

I  50  390  .  Prima  facit  evidence  of  the  claims  of  the  wife  is  not  sufficient  to  anthorize  her  to 
ohiain  a  jadgtnent  against  her  husband,  when  those  claiins  are  to  be  settled  and 
liquidated  contradictorily  with  the  creditors  of  the  husband,  or  third  persons,  as  to 
whom  the  proof  must  be  conclusive.  She  must  show  that  money  alleged  to  have 
been  received  by  him,  was  paid  into  his  hands,  or  converted  to  his  individual  use. 
C.  C.  3367. 

Appeal  from  the  District  Court  of  Rapides,  Kingt  J.  Ben- 
jamin Story,  who  had  intervened  in  this  case,  is  appellant  from  a 
judgment  in  favor  of  the  plaintiflf  for  the  reimbursement  of  cer- 
tain sums  alleged  to  have  been  received  by  the  defendant,  bIs  her 
paraphernal  property,  recognizing  her  legal  mortgage  therefor  on 
all  the  immoveables  and  slaves  of  the  husband^  and   authorizing 
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her  to  administer  her  property  separately.     The  defendant  ad- 
mitted the  receipt  of  the  money. 
Brewer^  for  the  plaintiff. 

Brent  and  O.  N.  Ogden,  for  the  appellant.  No  counsel  ap- 
peared for  the  defendant. 

Simon,  J.  This  is  an  appeal,  taken  by  one  of  the  defendant's 
creditors,  from  a  judgment  rendered  in  favor  of  the  plaintiff 
against  her  husband,  for  certain  sums  of  money,  alleged  to  have 
been  received  by  the  defendant,  as  the  paraphernal  funds  of  his 
wife.  The  appellant  intervened  in  this  suit,  for  the  purpose  of 
making  opposition  to  the  claims  set  up  by  the  plaintiff.  His  op* 
position  contains  allegations  of  fraud  and  collusion. 

1st.  The  only  evidence  adduced  by  the  plaintiff  in  support  of 
her  claims,  consists  :  1st.  In  an  act  of  partition,  executed  on  the 
12th  of  January,  1835,  in  which  it  is  recited  that,  "the  heirs  of 
Wm.  Ogden,  deceased,  desirous  to  make  a  provisional  partition, 
of  so  much  of  the  funds  and  debts  of  said  estate,  as  can  at  this 
time  be  divided,  agree  that  a  provisional  partition  be  made 
among  them,  of  forty  thousand  dollars,  &c.  and  out  of  which  plain- 
tiff is  entitled  to  receive  $2500,  &c."  This  act  does  not  say,  that 
the  several  sums  of  money  therein  mentioned,  were  paid  to  the 
heirs  ;  nor  does  it  show  that  the  defendant  received  the  amount 
coming  to  his  wife.  2d.  In  an  act  of  sale^  made  by  the  husband 
and  wife,  on  the  18th  of  September,  1833,  of  certain  property 
said  to  belong  to  the  plaintiff,  as  her  paraphernal  property ;  which 
was  sold  for  the  sum  of  $1900,  which  is  stated  in  the  deed  "to 
have  been  paid  in  hand,  by  the  vendee  to  the  said  Oliver  and 
wife^  the  receipt  whereof  is  hereby  acknowledged.'*  This  is  the 
only  proof  of  the  husband's  having  received  this  sum. 

The  appellant  has  contended,  that  this  evidence  is  insufficient 
to  establish  the  fact  of  the  money's  having  been  received  by  the  . 
defendant  in  the  right  of  his  wife ;  and  that  it  is  necessary,  in  or- 
der to  entitle  her  to  recover,  that  she  should  prove  that  the  mo- 
ney has  really  been  counted  to  the  husband,  at  the  periods  from 
which  her  legal  mortgage  is  to  take  effect. 

This  court  has  several  times  had  occasion  to  recognize  the  rule, 
that  prima  fcude  evidence  of  the  claims  of  the  wife,  is  not  suf- 
ficient to  authorize  her  to  obtain  judgment  thereon  against  her 
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husband,  when  her  claims  are  to  be  settled  and  liquidated  contra- 
dictorily with  the  husband's  creditors,  or  third  persons  ;  and  that 
as  to  them,  the  proof  must  be  conclusive.  7  Mart.  N.  S.  406. 
1  La.  373,  and  12  La.  303.  Now,  in  this  case,  the  act  of  parti- 
tion only  goes  to  show,  that  the  sum  coming  to  the  plaintiff 
amounted  to  $2500.  This  was  the  result  of  the  division  of  the 
money  ;  but  it  does  not  include  the  idea  that  the  husband  received 
the  share  of  his  wife,  as  established  by  the  act.  This  fact  should 
have  been  shown  by  other  and  more  conclusive  evidence.  As  to 
the  sum  of  $1900,  recited  in  the  deed  of  sale,  to  have  been  paid 
jointly  to  the  husband  and  wife,  as  the  proceeds  of  her  parapher- 
nalia,we  are  not  ready  to  say,  that  the  recital  in  the  deed,  should 
be  taken  as  sufficient  evidence  of  the  receipt  of  the  whole 
amount  by  the  husband ;  and  it  seems  to  us  that,  according  to  our 
decision  in  1 1  La.  558,  she  should  have  shown  that  the  sum  re- 
ceived has  been  put  in  her  husband's  hands,  or  was  converted  to 
his  individual  use.  This  is  positively  required  by  art.  2367  of 
the  Civil  Code,  which  grants  a  legal  mortgage  in  favor  of  the  wife, 
on  the  property  of  her  husband,  for  the  reimbursing  of  the  pro- 
ceeds of  the  sale  of  her  paraphernal  effects,  only  when  it  is 
shown  that  the  husband  has  received  the  amount  thereof,  or  has 
otherwise  disposed  of  the  same  for  his  individual  interest.  This 
fact  was  not  established  by  the  evidence  under  consideration. 

We  think,  however,  that,  as  the  plaintiff,  under  the  opinion  of 
the  lower  court,  may  have  thought  it  unnecessary  to  adduce  other 
proof  of  her  rights  and  claims,  she  should  not  be  precluded  from 
producing  any  further  evidence  which  it  may  be  in  her  power  to 
offer,  according  to  the  principles  above  recognized  ;  and  that 
justice  requires  this  case  should  be  remanded  for  further  proceed- 
ings. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  annulled,  and  reversed,  and  that  this  case  be  remanded  for  fur- 
ther proceedings  according  to  law  ;  the  plaintiff  and  appellee  pay- 
ing the  costs  of  the  appeal. 
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The  Red  River  Rail  Road  Company  v.  John  G.  Young. 

Appeal  from  the  District  Court  of  Rapides,  King,  J.  The 
plaintiffs  were  incorporated  by  an  act  approved  the  2d  of  April, 
1835;  and  they  sue  to  recover  two  instalments  of  five  per  cent, 
on  a  subscription  to  the  stock  of  the  Company  to  the  amount  of 
95000,  made  on  the  20th  of  the  same  month.  The  plaintiffs 
are  appellants  from  a  verdict  and  judgment  in  favor  of  the  de« 
fendant. 

Brent  and  O.  N.  Ogden,  for  the  appellants. 

Elgee^  for  the  defendant.  The  plaintiffs  seek  to  recover  from 
the  defendant  $500,  being  ten  per  cent  on  fifty  shares  of  stock  of 
the  Company,  which  they  allege  he  subscribed  for,  and  which  he 
contracted^  at  the  time  of  subscribing ,  to  pay. 

If  it  can  be  shown,  that  at  the  period  of  subscribing,  there  were 
no  persons  authorized  by  law,  with  whom  the  defendant  could 
contract,  the  court  must  decide,  that  there  could  be  no  valid  obli- 
gation on  the  part  of  the  defendant,  there  not  being  that  aggrC' 
gatio  mentium  which  is  essential  to  the  formation  of  a  contract. 

On  the  2d  of  April.  1835,  (see  Acts  of  1835,  p.  194,)  the  act 
incorporating  the  Red  River  Rail  Road  Company  was  approved 
by  the  Governor.  On  what  day  it  was  published  in  the  State 
Gazette,  does  not  appear ;  but  it  is  clear,  that  supposing  it  to  have 
been  published  the  day  after  its  passage  or  approval,  the  3d  of 
April,  1835,  it  was  not  a  law  in  the  parish  of  Rapides  until  the  3d 
of  Mai/y  in  the  same  year.  (See  Bullard  &  Curry's  Digest,  p. 
541.)  Yet  on  the  20th  of  April,  1835,  only  eighteen  days  after 
the  approval  of  the  act  by  the  Governor,  certain  persons  therein 
named  as  Commissioners  for  Alexandria,  in  that  parish,  assumed 
to  act  as  such,  and  did  sit,  and  receive  subscriptions  under  color 
of  a  law,  which,  legally  speaking,  was  in  fact  no  law. 

These  Commissioners,  then,  could  not  validly  contract  for  the 
Company.  Their  only  authority  for  so  doing  was  under  the  law, 
which,  as  has  been  seen,  was  not  in  operation.  So  far,  then,  as  the 
defendant  is  concerned,  his  contract  with  tliese  Commissioners  was 
a  nudum  pactum;  for  since  they  could  not  legally  give  him  a  title 
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to  fifty  shares  of  stock,  so  neither  can  they,  or  the  Company,  on 
the  other  hand,  sue  him  for  a  performance  of  his  contract. 

Supposing  the  defendant,  on  the  20th  of  April,  1835,  to  have 
said  that  he  was  willing  to  take  fifty  shares  in  the  stock  of  the 
Company,  who,  on  that  day,  was  authorized  to  accept  of  his  pro- 
position? No  one  ;  and  yet,  without  an  acceptance,  there  is  no 
contract 

The  other  grounds  of  defence  are  waived. 
Martin,  J.     The  plaintiffs  are  appellants  from  a  judgment, 
which  rejected  their  claim  on  the  defendant,  for  two  instalments 
of  two  hundred  and  fifty  dollars  each,  on  his  stock  in  the  Com- 
pany. 

He  pleaded,  tliat  the  suit  ought  to  have  been  brought  in  the 
name  of  the  President,  Directors  and  Company  ;  that  it  could  only 
be  brought  on  the  authorization  of  the  Board  of  Directors  ;  and 
that  there  is  no  such  Board  legally  instituted.  He  denied  that  he 
was  a  stockholder,  and  pleaded  the  general  issue. 

The  suit  is  rightly  brought  in  the  name  given  tO'  the  Company 
by  its  charter.  It  appears  that  the  defendant  took  stock  in  the 
Company.  The  charter  required  an  instalment  of  two  hundred 
and  fifty  dollars  at  the  time  of  the  subscription,  and  another  of  the 
same  amount  at  a  subsequent  period,  which  is  long  ago  elapsed. 
It  has  been  contended,  that  as  the  charter  required  the  payment 
of  one  instalment  at  the  time  of  subscribing,  the  Commissioners 
had  no  right  to  dispense  therewith,  and  that  so  the  subscription 
became  without  effect.  The  neglect  of  the  Commissioners  to  de- 
mand, and  of  the  defendant  to  effect  the  payment  of  the  first  in- 
stalment, might  have  been  urged  against  him  as  aground  to  annul 
his  subscription  ;  but  he  cannot  be  permitted  to  avail  himself  of 
his  own  wrong  in  delaying  the  payment.  He  has  further  urged, 
that  the  Board  did  not  publish  the  advertisement  required  by  the 
charter,  on  their  call  for  partial  payment  from  the  subscri* 
bers.  The  two  instalments  claimed  are  demanded  under  an  ex- 
press provision  of  the  charter,  and  not  in  virtue  of  any  call  of  the 
Board. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re« 
versed,  and  that  the  plaintiffs  recover  from  the  defendant  the  sum 
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of  five  hundred  dollars,  with  interest,  at  the  rate  of  five  per  cent, 
from  the  inception  of  this  suit,  and  costs  in  both  courts.* 


.    Carolikjs  L.  Pincknet  v.  Charles  Mulhollan. 

The  ptnphernal  property  of  a  married  womaD  »  preeamed  by  law  to  be  under  the 
management  of  her  hoiibaud,  anleaa  adminlatered  by  her  aeparately  and  alone.  C. 
C.  2361, 2368. 

Appeal  from  the  District  Court  of  Rapides,  King^  J« 

Dunbar^  Hyams  and  Elgee^  for  the  plaintiff*. 

Brent  and  O.  iV.  Ogden^  for  the  appellant. 

Simon,  J.  The  defendant  is  appellant  from  a  judgment  which 
condemns  him  to  pay  to  the  plaintiff  the  sum  of  9500,  the  amount 
of  a  no^e  drawn  by  him,  and  made  payable  to  the  order  of  J.  B. 
Scott,  and  his  wife  Caroline  L.  Scott,  the  present  plaintiff,  and 
endorsed  over  to  the  latter  by  the  syndic  of  J.  B.  Scott's  insolvent 
estate. 

The  defence  set  up  is,  that  the  defendant  has  fully  paid  and  ex- 
tinguished said  note ;  that  after  having  paid  it,  he  repeatedly 
called  upon  J.  B.  Scott  to  deliver  up  said  note,  which  Scott 
always  promised  to  do,  alleging  as  the  cause  of  not  doing  so,  that 
he  had  mislaid  it ;  but  that  he,  said  defendant,  has  never  been 
able  to  get  it  from  ScotL 

Interrogatories  were  propounded  by  the  plaintiff  to  the  defend- 
ant, the  answers  to  which  show,  that  the  note  sued  on  was  given 
in  part  consideration  of  the  price  of  a  plantation,  of  which  a  do- 
nation was  made  to  the  plaintiff  by  one  William  Miller ;  that  the 


*  Elgee,  for  a  re-hearbg.  The  pointa  on  which  the  court  haa  decided  this  ease^ 
were  not  considered  tenable,  and  were,  on  reflection i  expressly  waived*  No  notice 
has  been  taken  of  the  argmnent  on  which  the  defendant  solely  relies,  to  wit,  that  the 
Company  had  no  legal  existence  at  the  date  of  the  snbscription.  A  re-hearing  is 
prayed  for  eiclosiTely  on  that  point/ 

Re'hearing  rffii»eJ. 

Vol.  VI.  6 
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defendant  paid  J.  B.  Scott  the  amount  of  the  note,  one  year  after 
its  date ;  and  that  Scott  promised  to  leave  said  note  with  B.  Chew, 
for  which  Chew  was  to  give  a  note  he  held  of  said  Scott  in  ex- 
change, &c. 

The  evidence  further  shows,  that  after  Scott's  death,  the  note 
was  found  to  be  in  the  hands  of  the  plaintiff;  that  it  was  not  found 
among  the  papers  of  the  deceased;  and  that  it  was  subse- 
quently presented  for  payment  by  the  plaintiff  to  the  defendant, 
who  said  he  had  paid  it,  but  that  after  being  told  that  the  note 
was  a  debt  due  to  Caroline  L.  Scott,  and  could  not  be  offset,  or 
compensated  by  a  debt  due  by  J.  B.  Scott,  the  defendant  pro- 
mised to  pay  it.  Several  other  facts  have  been  disclosed  in  sup- 
port of  the  plea  of  payment,  which  it  is  unnecessary  to  notice. 

The  evidence  shows,  in  substance,  that  the  note  sued  on  was 
the  paraphernal  property  of  the  plaintiff;  and  no  proof  has  been 
adduced  that  it  ever  was  in  the  possession,  or  under  the  control 
of  her  husband  at  any  time  after  it  was  executed. 

We  think  the  District  Judge  did  not  err.  It  is  clear,  that 
although  the  paraphernal  estate  of  a  married  woman  is  by  law 
considered  to  be  under  the  management  of  the  husband,  this  pre- 
sumption necessarily  ceases  when  it  is  administered  by  the  wife 
alone  and  separately.  Civil  Code,  art.  2362.  18  La.  433.  The 
wife  has  the  right  of  administering  her  paraphernal  property. 
Civil  Code,  art.  2361  ;  and  it  seems  to  us,  that  the  best  proof  of 
such  separate  administration  is,  when  she  keeps  the  property  in 
her  possession,  and  out  of  the  control  or  interference  of  her  bus- 
band.  Here,  it  appears  that  the  note  sued  on  never  was  in  the 
possession  of  the  husband  ;  that  is  to  say,  it  is  not  shown  that  he 
ever  had  any  control  over  it.  It  was  not  found,  after  his  death, 
among  the  papers  of  his  succession ;  and  the  endorsement  of  the 
syndic  of  his  insolvent  estate  shows,  that  it  was  so  far  the  separate 
property  of  the  wife,  as  not  to  be  considered  by  J.  B.  Scott's 
creditors  as  part  of  the  property  by  him  surrendered.  Under 
such  circumstances,  we  feel  bound  to  say,  that  the  defendant's  plea 
of  payment  cannot  avail  him.  It  was  a  very  great  imprudence, 
on  his  part,  to  have  paid  the  note  without  its  being  presented ; 
and  the  fact  of  J.  B.  Scott's  saying  that  the  note  was  mislaid,  was, 
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it  seems  to  us,  sufficient  to  put  the  defendant  on  his  guard,  as  it 
ought  to  have  induced  him  to  believe,  or  at  least  to  suspect,  that 
it  was  not  then  in  J.  B.  Scott's  possession.  The  plaintiff  is 
clearly  entitled  to  recover. 

Judgment  affirmed. 


Stephen  McLean  v.  Sarah  Carroll  and  another. 

Any  error  committed  by  a  Justice  of  the  Peace,  in  proceedings  on  an  applicatioc 
for  the  removal  of  a  tenant  under  the  act  of  3  March,  1819,  relative  to  land- 
lord and  tenant,  can  only  be  corrected  by  an  appeal  to  the  Parish  Court,  or  by  an 
action  of  nullity.  In  case  of  the  refusal  of  the  Justice  to  allow  an  appeal,  the  re- 
medy is  by  mandamus.  An  injunction  will  not  lie  from  a  District  Court,  to  stay  the 
proceedings  under  such  a  judgment  of  removal. 

Appeal  from  the  District  Court  of  Natchitoches,  King^  J. 

Bertzog  and  Tuomey^  for  the  appellant,  cited  in  support  of  the 
injunction,  arts.  296,  293,  No.  3,  and  303,  of  the  Code  of  Prac- 
tice, and  Denis  v.  Leclerc,  I  Mart.  297. 

Carr,  M.  C.  Dunn,  and  /.  Taylor,  for  the  defendants,  relied 
on  the  act  of  3  March,  1819,  relative  to  landlord  and  tenant. 
Civil  Code,  art.  2683.     8  Mart.  N.  S.  563.     6  La.  58. 

Martin,  J.  The  plaintiff  obtained  an  injunction  to  stay  the 
proceedings  of  the  defendant,  Sarah  Carroll,  upon  a  judgment 
rendered  by  a  Justice  of  the  Peace  in  her  favor,  against  him,  for 
his  removal  from  a  tract  of  land,  which  he  alleges,  that  the  de- 
fendant and  her  husband  leased  to  one  Clark,  who  underlet  it  to 
the  plaintiff.  He  urges,  that  the  said  lease  has  been,  without  his 
fault,  mislaid  or  lost ;  that  it  has  been  duly  advertised,  notwith- 
standing which  the  Justice  refused  leave  to  produce  Evidence  of 
its  loss  and  contents;  that  Justices  of  the  Peace  have  no  juris- 
diction  of  cases  in  which  the  possession  or  title  of  real  property 
comes  into  question,  except  between  lessor  and  lessee  ;  that  the 
defendant  Carroll,  in  her  said  suit  before  the  Justice,  denied,  that 
she  was  a  lessor  and  the  present  plaintiff  a  lessee,  opposing  the 
introduction  of  evidence  of  the   lease  ;  and  further,  that  he  has 
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made  improyements  on  the  premises  for  which  he  is  entitled  to 
payment,  before  being  compelled  to  abandon  the  premises.  The 
District  Court  dissolved  the  injunction,  and  ordered  the  execution 
of  the  judgment ;  and  the  plaintiff  has  appealed. 

Our  attention  has  been  drawn  to  a  bill  of  exceptions,  taken  by 
the  plaintiff  and  appellant  to  the  refusal  of  the  District  Court  to 
admit  evidence  of  the  existence  of  the  lease,  its  loss,  and  contents, 
and  of  the  value  of  the  improvements. 

It  does  not  appear  to  us  that  the  District  Judge  erred.  The 
error  of  the  Justice  was  only  to  be  corrected  by  an  appeal  to  the 
Parish  Court ;  and  if  that  was  refused,  the  remedy  was  by  a  man- 
damus. The  District  Court  could  not  take  cognizance  of  the 
Justice's  judgment,  on  an  appeal,  The  defendant  has  placed  on 
the  record  evidence  of  his  being  an  underlessee,  and  his  adver- 
sary his  lessor.  It  is  true,  that  he  alleges  on  oath,  in  his  pe- 
tition for  the  injunction,  that  the  present  defendant  did  not  seek  a 
judgment  against  him  as  her  underlessee.  This,  however,  is 
contradicted  by  an  agreement  between  him  and  her,  in  which  it 
is  admitted,  that  her  suit  against  him  before  the  Justice  of  the 
Peace,  was  instituted  on  a  lease.  The  plaintiff  and  appellant  has 
evidently  mistaken  bis  remedy.  The  judgment  of  the  Justice 
forms  against  him  a  res  judicata  the  effect  of  which  can  be  ar* 
rested  only  by  an  appeal,  or  an  aotion  of  nullity,  neither  of  which 
can  be  brought  in  the  District  Court.  He  could  not  be  relieved 
by  an  injunction, 

Judgment  affirmed^ 


George  C.  Thomas  and  others  v.  John  F,  Cortes  and  others. 

Where  a  defendant  in  an  action  to  recover  a  sum  of  money  diea  pendefUe  lite^  if  the 
heirs  be  of  age  end  have  accepted  the  anccession  unconditionally,  they  may  be  made 
parties,  and  the  suit  must  be  proeecoted  to  jodgipent  in  the  ordinary  courts  ;  bat 
where  the  succession  has  not  been  accepted  purely  and  simply,  and  ia  in  the  faande 
of  an  administrator,  curator,  or  eiecutor,  Courts  of  Probate  hsTe  ezclusive  jurisdic- 
tion  to  decide  on  all  claims  for  money  against  it,  and  to  eaiablish  the  rank  of  the  pri- 
vileges, and  the  mode  of  payment.    C.  P.,  '994, 

Ii  does  not  follow  from  the  provisions  of  arts.  21, 120,  and  361  of  the  Code  of  Practice, 
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that  actions  shall  not  abste  by  the  death  of  one  of  the  parties,  but  may  be  continued 
between  the  sonri^or  and  the  heirs  of  the  deceased,  that  they  must  continue  to  be 
prosecuted  in  the  courts  in  which  they  were  instituted.  AU  such  actions  founded 
on  claims  for  money,  on  the  death  of  the  defendant,  must  be  cumulated  with  the 
mortuary  proceedings  in  the  Probate  Coort,  and  there  prosecated  to  judgment,  un- 
less  admitted  by  the  administrator.  The  creditors  have  the  right  of  oontesting  each 
other*s  claims  in  a  concumo^  before  the  Probate  Court,  by  which  they  will  be  paid  a 
^0  rata  dividend  in  case  of  the  insolvency  of  the  succession.  Though  no  ejtpress 
provision  has  been  made  for  the  transfer  of  such  actions,  the  law  has,  by  investing 
the  Court  of  Probates  with  jurisdiction,  impliedly  conferred  the  means  necessary  to 
iu  exercise.  The  transfer  of  the  reoord  is  necessary  to  the  exercise  of  jurisdiction 
by  the  Probate  Court. 

Appeal  from  the  District  Court  of  Natchitoches,  Gfreneaux,  J, 
presiding. 

/.   Taylor,  for  the  plaintiffs. 

M.  Boyce^  Tuomey,  and  Sherburne^  for  the  appellant. 

MoRPHT,  J.  This  appeal  is  taken  by  the  widow  and  adminis- 
tratrix of  the  succession  of  the  late  Samuel  P.  Russell,  from  a 
judgment  rendered  by  default,  and  afterwards  confirmed  against 
her  in  her  said  capacity,  her  husband  having  died  pendente  lite,. 
The  suit  was  against  the  deceased  as  endorser  of  a  promissory 
note.  Among  a  number  of  errors  and  irregularities  which  the  ap^ 
pellant  has  assigned  as  apparent  upon  the  face  of  the  record,  it  is 
sufficient  to  notice  one,  to  wit :  that  the  District  Court  had  no  ju* 
risdiction  of  the  case,  as  far  as  it  related  to  the  succession  of  S. 
P.  Russell ;  that  it  could  give  no  judgment  against  an  administra^ 
trix  for  sums  of  money  due  by  a  succession ;  and  that  the  suit 
should  have  been  transferred  to  the  Court  of  Probates,  This 
ground  appears  to  us  well  taken.  It  is  true,  that  articles  21 ,  120, 
and  361  of  the  Codeof  Practice,  declare  that  actions  do  not  abate 
by  the  death  of  one  of  the  parties,  and  that  they  may  be  continued 
between  the  surviving  party,  and  the  heirs  of  the  one  deceased  ; 
but  it  does  not  necessarily  follow,  that  such  actions  must  continue 
to  be  prosecuted  in  those  courts  whose  jurisdiction  has  been  ex- 
cluded by  law. 

If  the  heirs  are  of  age,  and  have  accepted  the  succession  un- 
conditionally, they  may  be  made  parties,  and  the  suit  must  be 
prosecuted  to  judgment  in  the  ordinal y  courts ;  but  when  the  suc- 
cession has  not  been  accepted,  purely  and  simply,  and  is  adminis- 
tered upon  by  an  administrator,  the  Courts  of  Probates  have  exclu- 


Digitized  by 


Google 


46  ALEXANDRIA, 


Thomas  and  others  v.  Cortes  and  others. 


sive  jurisdiction  to  decide  on  all  claims  for  money  against  it,  and  to 
establish  the  order  of  privileges,  and  mode  of  payment*  Code  of 
Practice,  art.  924. 

The  Legislature  having  given  exclusive  jurisdiction  of  such 
claims  to  the  Courts  of  Probates,  it  follows,  that  the  jurisdiction  of 
other  courts  is  thereby  taken  away,  and  that  all  suits  on  them 
pending  in  such  other  courts,  must  be  cumulated  with  the  mortu- 
ary proceedings  in  the  Court  of  Probates,  and  there  prosecuted  to 
judgment,  unless  the  claim  is  admitted  by  the  administrator.  A 
concurso  takes  place  in  tlie  Court  of  Probates,  in  which  tl\e  credi- 
tors have  the  right  of  contesting  each  other's  claims,  and  can  receive 
only  a  dividend  on  their  debts  in  case  the  estate  proves  insolvent. 
Under  this  view  of  the  case,  effect  is  given  to  the  apparently  con- 
tradictory articles  of  the  Code,  and  the  will  of  the  lawgiver  is 
complied  with.  It  is  true  that  the  Legislature  has  not  provided 
for  the  transfer  of  such  suits,  but  as  this  court  said  in  Prentice  et 
al,  v.  WaterSf  **  in  taking  away  the  jurisdiction  of  one  court,  and 
vesting  it  in  another,  the  last  has  been  virtually  possessed  of  the 
means  of  exercising  its  jurisdiction,  and  that  must  be  by  the  re- 
cord being  sent  to  it."  Cum  quid  conceditur^  conceditur  et  id  per 
quod  percenitur  ad  illud.  3  Mart.  N,  S.  622 ;  2  lb.  N.  S.  287, 
439;  11  La.  359. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  this  case  be  remanded,  to  be  transferred  to 
the  Court  of  Probates  of  the  Parish  of  Natchitoches  ;  the  plaintiffs 
and  appellees  to  pay  the  costs  in  both  courts,  but  reserving  to  them 
the  right  to  claim  in  the  Court  of  Probates,  those  incurred  in  the 
District  Court. 

Judgment  affirmed. 
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Robert  F.  McGuire  v.  Barnet  G.  Wooldridge  and  others.     6r  471 


113_413| 


ActioD  by  the  traosferree  aAer  matority,  againat  the  endorsers  of  a  promissory  note, 
eiecQted  by  the  maker  for  the  price  of  land  purchased  by  him  from  the  payee,  and 
secured  by  mortgage  on  the  property  sold.  To  enable  the  maker  to  secure,  by  a 
mortgage  of  the  property,  the  payment  of  notes  to  be  giren  by  him  to  a  Bank,  in 
discharge  of  a  debt  doe  by  the  payee  to  the  Bank,  thereby  substituting  the  maker  to 
the  payee  as  debtor  to  the  Bank,  the  latter,  the  vendor,  executed  an  set  **  releasing 
the  mortgage  given  by  the  maker,*'  with  a  stipulation  "  that  the  release  shall  be 
noli  and  void,  unless  ihe  mortgage  tendered  by  the  maker  be  accepted  by  ihe 
Bank**  within  a  fixed  period.  Held,  that  the  substitution  of  the  maker  as  a  debtor 
to  the  Bank,  was  a  sufficient  consi<leratioi\  for  the  contract  of  release ;  that  the 
payee  was  precluded  by  the  act  from  exercising  his  rights  on  the  note  and  mortgage, 
until  the  expiration  of  that  time  ;  that  the  endorsers  were  sureties  of  the  maker ; 
but  that  whether  considered  as  such,  or  as  mere  endorsers,  the  act  having  been  exe- 
coted  without  their  assent,  they  were  discharged.    G.  C.  3030,  3032. 

The  holder  of  a  note  must  retain  the  faculty  of  transferring  all  his  rights  against  the 
maker  absolutely  unimpaired,  or  the  endorsers  will  be  released.  He  must  not  agree 
to  give  time,  and  aospend  his  remedy  by  precluding  himself  from  suing  the 
maker. 

If  the  holder  of  a  note  secured  by  mortgage,  appears  at  the  meeting  of  the  creditors 
of  an  insolvent,  and  votes  for  a  sale  of  the  mortgaged  property  on  terms  of  credit, 
he  will  thereby  release  the  endorser. 

A  surety  has  the  right  to  stand  upon  the  very  terms  of  his  contract.  The  creditor  has 
no  right  to  make  any  change,  though  beneficial  to  the  surety,  under  the  penalty  of 
releasing  hioL 

Appeal  from  ihe  District  Court  of  Caldwell,  Cwrry^  J. 

McGuire^  pro  se,  relied  on  the  case  of  Huie  v.  Bailey ^  16  La. 
216,  and  the  cases  there  cited,  and  19  La.  211. 

/.  Garretty  for  the  appellants.  There  was  a  sufficient  conside* 
ration  for  ihe  contract  of  release.  6  Peters,  251.  Callihamv. 
Tamer,  3  Robinson,  299.  3  Mart.  N.  S.  596.  The  release 
having  been  by  public  act,  was  binding  without  a  consideration. 
Civil  Code,  arts.  1523-1525.  It  is  no  answer  that  the  arrange- 
ment may  have  been  beneficial  to  the  surely.  He  has  a  right  to 
stand  upon  the  very  terms  of  his  contract.  9  Wheaton,  680. 
5  Peters'  Condens.  Rep.  728.  Lobdell  v.  NipUer,  4  La.  294. 
7  Mart.  N.  S.  13.  MUlaudon  v.  Amous  etal,  3  Mart.  N.  S.  598. 
Civil  Code,  arts.  3030,  3032. 

Simon,  J.    Two  of  the  defendants,  James  A.  Wooldridge,  and 
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W.  P.  Snow,  are  appellants  from  a  judgnaent  rendered  against 
thena,  in  solido^  as  endorsers  of  certain  notes  drawn  by  Barnet  G. 
Wooldridge,  their  co-defendant,  in  consideration  of  the  price  of  cer- 
tain property  situated  in  the  town  of  Colunnbia,  sold  to  the  latter 
by  one  Stokes,  who,  sometime  after  the  notes  became  due,  trans- 
ferred them  to  the  plaintiff.  The  notes  sued  on,  were  due  on  the 
first  of  April  and  twenty-first  of  May,  1840  ;  were  secured  by  a 
mortgage  reserved  on  the  property  sold,  and  were  transferred  by 
notarial  act  to  the  plaintiff  on  the  Idtb  of  Noyember,  1841.  They 
had  been  duly  protested  at  maturity. 

The  appellants  pleaded  their  discharge  on  the  followinggrounds : 
That  the  notes  sued  on,  having  been  endorsed  by  them  as  sure- 
ties of  the  principal  debtor,  who  purchased  the  property,  were  re^ 
ceived  by  Stokes,  who  retained  a  special  mortgage  on  the  proper- 
ty sold,  for  the  payment  thereof.  That  the  endorsers  were  released 
by  the  act  of  said  Stokes,  who,  while  he  was  holder  of  the  notes, 
and  after  they  had  become  due,  gave  expressly  an  extension  of 
time  to  the  principal  debtor,  from  the  9th  of  April,  1841,  until  the 
first  of  October  following,  and  executed  a  release  of  the  mortgage 
given  by  the  purchaser  to  secure  the  payment  of  said  notes,  all 
which,  was  done  without  the  consent  of  the  sureties  and  endor- 
sers. 

There  was  judgment  below  in  favor  of  the  plaintiff,  for  the  bal- 
ance due  on  the  notes. 

The  notes  sued  on  bear  even  date  with  tlie  deed  of  sale,  and 
are  identified  with  it ;  they  were  made  payable  and  negotiable  at 
the  office  of  discount  of  the  New  Orleans  Gas  Light  and  Banking 
Company,  at  Harrisonburg  ;  and  were  transferred  to  the  plaintiff, 
long  after  they  became  due. 

The  evidence  shows,  that  on  the  9th  of  April,  1841,  a  certain 
act  of  release  was  executed  by  Stokes  in  favor  of  the  purchaser,  in 
which  it  is  declared  and  acknowledged  that  he,  the  vendor,  does 
by  these  presents  hereby  release,  annul,  and  make  void  the  mort- 
gage given  by  said  Wooldridge  (the  purchaser  of  the  property,)  to 
said  Stokes.  The  object  of  the  act  was,  to  enable  the  maker  of  the 
notes  to  mortgage  the  same  property  to  the  New  Orleans  Gas 
Light  and  Banking  Company,  for  the  purpose  of  securing  the  pay- 
ment of  notes  to  be  given  by  said  maker  to  the  Bank,  ^'  in  payment 
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of  money  doe  by  Stokes  to  said  Bank  ;"  and  if  such  arrangement 
was  made  with  the  Bank,  so  as  to  substitute  Wooldridge  as  debtor 
to  the  Bank,  in  the  place  of  Stokes,  the  amount  for  which  he 
should  so  substitute  himself,  was  to  be  applied  in  payment  or  sat- 
isfaction of  the  original  notes  given  by  Wooldridge,  the  maker,  to 
Stokes,  for  the  purchase  of  the  property  mortgaged.  It  is,  how- 
ever, further  stipulated,  that  *'  this  release  of  mortgage  in  favor  of 
said  Bank  shall  be  null  and  void,  unless  the  mortgage  tendered  by 
said  Wooldridge,  shall  be  accepted  by  the  Bank  by  notarial  act, 
between  the  date  of  the  act  of  release  and  the  first  Monday  in  Oc- 
tober next." 

From  the  stipulations  contained  in  this  art  of  release,  it  appears 
to  us  manifest,  that  the  intention  of  the  parties  was  to  suspend  all 
action  upon  the  notes  sued  on  and  the  mortgage,  until  the  expi- 
ration of  the  time  allowed  for  procuring  a  novation  of  the  debt  due 
by  Stokes  to  the  Bank.  Until  then,  the  mortgage  was  to  be  con- 
sidered as  released  ;  and  until  then,  Stokes  was  undoubtedly  pre- 
cluded from  exercising  his  rights  upon  the  notes,  as  well  as  upon 
the  mortgage.  The  transaction  between  the  parties  amounted  to 
a  delay  of  six  months,  allowed  by  the  creditor  to  the  principal 
debtor,  to  enable  him  to  make  the  arrangement  with  the  Bank, 
which  would  have  the  effect  of  extinguishing  the  obligation  con- 
tracted by  Stokes  towards  the  Bank,  by  substituting  thereto  the 
new  obligation  of  said  debtor,  who,  thereby,  was  to  be  discharged 
from  the  debt  he  formerly  owed  to  Stokes.  Nay,  the  mortgage 
given  to  secure  the  notes  sued  on,  was  to  be  taken  as  released, 
or  not  existing  for  the  space  of  six  months,  subject  to  being  re- 
vived, if  the  arrangement  by  novation  was  not  completed,  and  ac- 
cepted by  the  Bank,  between  the  periods  mentioned  in  the  act. 

Now,  under  art.  3030  of  the  Civil  Code,  the  surety  is  dis- 
charged, when  by  the  act  of  the  creditor,  the  subrogation  to  his 
rights,  mortgages,  and  privileges,  can  no  longer  be  operative  in 
favor  of  the  surety  ;  and  by  art.  3032,  the  prolongation  of  the 
term  granted  to  the  principal  debtor,  without  the  consent  of  the 
surety,  releases  the  latter.  The  appellants,  though  endorsers  of 
the  notes,  cannot,  from  the  evidence,  be  considered  in  any  other 
light  than  as  sureties,  that  is  to  say,  as  having  endorsed  the  notes 
for  the  purpose  of  securing  the  payment  of  their  amount.  Bu]^ 
Vol..  VI.  7 
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were  they  to  be  considered  as  mere  endorsers,  they  would  have, 
on  paying  the  notes,  the  same  right  of  being  subrogated  to  all  the 
rights  and  securities  of  the  holder ;  and  as  this  court  held  in  the 
case  of  Millaudon  v.  Amous  et  aZ.,  3  Mart.  N.  S.  598,  the  holder 
of  a  note  must  retain  the  faculty  of  transferring  all  his  rights  ab- 
solutely unimpaired  against  the  maker,  otherwise  the  endorsers 
will  be  released.  He  must  not  agree  to  give  time ;  and  suspend 
his  remedy^  by  precluding  himself  from  suing  the  maker.  See 
also  7  Mart.  N.  S.  13.  4  La.  295.  6  Peters,  251.  Now,  how 
could  Stokes  have  transferred  his  rights  unimpaired  to  the  appel- 
lants ?  Had-  he  not  consented  to  the  conditional  release  of  the 
mortgage  ?  Could  he  have  subrogated  them  to  his  rights,  mort- 
gages and  priyileges,  and  could  such  subrogation  have  operated 
in  favor  of  the  appellants  between  the  date  of  the  act  of  release 
and  the  first  Monday  of  October  following  ?  Certainly  not.  Stokes 
was  precluded  from  exercising  his  rights,  and  was  bound  to  await 
the  expiration  of  the  time  by  him  granted  to  the  principal  debtor. 
In  the  case  of  Lobdell  v.  Niphler^  4  La.  294,  this  court  held,  that 
if  the  holder  of  a  note  secured  by  mortgage,  appears  at  the  meet* 
ing  of  the  creditors  of  the  insolvent  debtor,  and  votes  for  a  sale  of 
the  mortgaged  property  on  terms  of  credit,  he  thereby  releases 
the  endorser.*  So  it  must  be  in  this  case ;  and  the  conditional  re- 
lease of  Stokes'  mortgage,  and  the  time  by  him  granted  to  carry 
the  contemplated  arrangement  into  execution,  must  also  have  the 
effect  of  releasing  the  appellants. 

It  has  been  urged,  that  no  consideration  was  given  for  the  exten- 
sion of  time  ;  and  that,  at  all  events,  if  the  arrangement  had  been 
carried  into  effect,  it  would  have  been  beneficial  to  the  sureties. 
Ihis  we  cannot  admit;  for  it  is  a  well  settled  rule,  that  the 
surety  has  a  right  to  stand  upon  the  very  terms  of  his  contract, 
even  if  he  should  be  benefitted  by  the  change,  and  the  creditor 
has  no  right  to  make  any  such  change.  9  Wheaton,  680.  5  Pe- 
ters, 728.  As  to  the  want  of  consideration,  we  cannot  agree  with 
the  appellee's  counsel.    It  is  clear  that  Stokes  was  to  be  bene- 


•  Bat  see  the  cue  of  JAger  v.  Arcenaux  and  amotktr^  decided  at  OpeloQMt,  5  Rob- 
insoD,  513. 
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fitted  by  the  arrangement ;  ihat  the  substitution  of  Wooldridge,  as 
debtor  to  the  Bank  in  his  stead,  was  the  principal  object  he  had  in 
Tiew  when  he  granted  the  release  *;  and  that  this  important  object 
was  a  sufficient  consideration,  if  any  fcch  consideration  was  ne- 
cessary. 

On  the  whole,  we  think  the  Judge,  a  quo^  erred,  in  not  dis- 
charging the  appellants  from  the  obligations  sued  on. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  annulled,  and  reversed ;  and  that  ours  be  in  favor  of  the  de- 
fendants and  appellants,  with  costs  in  both  courts. 


I    6r    51 
I  45    880[ 

Hardt  Holmes,  tinder-Tutor  of  Nancy  Miriam  Evans  v,  Ber-     ^25'  70a 
NARD  Hemken  and  another. 

It  being  the  doty  of  the  ander-tutor  to  act  for  the  minor  whenever  the  interest  of  the 
latter  ia  adverse  to  that  of  the  tutor,  he  is  the  proper  person  contradictorily  with 
whom  the  accounts  of  the  tutor  must  be  setiledi  and  the  judgment  rendered  on 
such  settlement  fixes  the  amount  due  to  the  minor ;  but  he  has  no  authority  to 
execute  such  a  judgment  against  the  tutor,  so  long  as  the  latter  remains  in  office. 

An  under-tutor  has  no  right  to  receive  any  part  of  the  property,  nor  any  funds  belong- 
ing to  the  minor.  If  they  are  considered  unsafe  in  the  hands  of  the  tutor,  or  if  there 
be  any  sufficient  cause,  the  under-tutor  may  aue  for  his  removal  and  for  the  appoint- 
ment of  another  tutor,  who,  on  giving  security,  will  be  competent  to  enforce  the 
minor's  rights  against  his  former  tutor. 

The  tacit  mortgage  of  a  minor  can  only  be  enforced  against  his  tutor,  after  the  ter- 
minatioD  of  the  faoctiooa  of  the  latter.  If  the  minor,  or  his  legal  representative, 
does  not  then  find  in  the  possession  of  the  tutor  property  sufficient  to  satisfy  his 
claims,  m  consequence  of  sales  by  the  tutor,  or  of  executions  levied  on  his  property, 
his  tacit  niortgage  may  be  enforced  against  the  purchasers  in  the  mode  pointed  out 
by  art.  715,  of  the  Code  of  Practice. 

VifhuB  an  execution  has  been  unlawfully  isaued,  every  thing  done  under  it,  is  null 
and  void. 

Appeal  from  the  District  Court  of  Ouachita,  Curry ^  J. 

J.  Garretty  for  the  appellant.  The  interest  of  the  tutrix  and 
co-tutor  being  opposed  to  that  of  the  niinor,  it  was  the  duty  of  the 
under-tutor  to  act.    CivilCode,  art.  301.     Chisholm  v.  Skillman, 
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2  La.  144.     11  La.  189.    McGuire,  Curatory  v.  Ross,  Tutrix, 
12  lb,  576.     6  Tb.  484. 

McGuire  and  Ray,  for  the  defendants. 

MoRPHY,  J.  The  plaiKli£f,  as  under-tutor  of  the  minor  Nancy 
Miriam  Evans,  prosecutes  this  appeal  from  a  judgment  dissolving 
an  injunction  he  had  obtained  to  prevent  the  sale  of  two  negroes, 
seized  at  the  suit  of  the  defendant,  Bernard  Hemken,  against 
James  Killam,  on  the  ground,  that  these  slaves  belonged  to  the 
minor.  The  material  facts  shown  by  the  record  are :  That  the 
mother  and  natural  tutrix  of  Nancy  Miriam  Evans,  who  had  inter* 
married  with  James  Killam,  was,  on  the  17th  of  November,  1835, 
appointed  tutrix,  and  her  husband  co-tutor  to  the  said  minor,  by 
a  family  meeting.  That  in  April,  1841,  the  tutrix  and  her  co- 
tutor  rendered  an  account  of  their  administration  on  the  estate  of 
James  E.  Evans,  and  of  their  tutorship  up  to  that  day ;  where- 
upon, after  hearing  the  objections  of  the  under-tutor,  who  had 
filed  an  opposition  thereto,  the  probate  Judge  of  Ouachita 
rendered  against  them,  in  solido,  judgment  for  the  sum  of 
914,357  83^,  which  judgment  was  recorded  on  the  22d  of  No- 
vember, 1 841 .  On  the  2 1st  of  May,  of  the  following  year,  the  un- 
der-tutor  thought  proper  to  sue  out  an  execution  against  the  tutrix, 
and  co^utor  James  Killam,  to  satisfy  this  judgment ;  and  the 
negroes  whose  sale  is  enjoined  were  seized,  with  other  property 
of  the  co-tutor.  At  the  Sheriff's  sale  under  this  execution,  the 
under-tutor,  who  had  obtained  to  that  effect  the  authorization  of 
a  family  meeting,  bid  for  the  minor  9800,  on  each  of  the  two  ne- 
groes in  question.  After  the  adjudication,  he  directed  the  Sheriff 
to  credit  the  amount  of  his  bid  on  the  execution  of  the  minor,  as 
holding  the  oldest  mortgage  on  the  slaves,  and  demanded  of  him 
a  deed  of  sale  in  favor  of  the  minor.  This  the  Sheriff  refused  to 
do,  unless  the  money  was  paid  to  him.  Thereupon,  that  officer 
re-advertised  the  sale  of  these  negroes,  at  the  suit  of  the  defen- 
dant Bernard  Hemken,  who  had  previously  caused  them  to  be 
seized  under  several  judgments  against  Killam,  recorded  before 
that  of  the  minor,  to  wit,  on  the  dd  of  May,  1841.  This  re-sale, 
the  under-tutor,  acting  under  the  advice  of  a  family  meeting,  en- 
joined. He  prays,  that  the  Sheriff  may  be  decreed  to  make  a 
conveyance  of  the  slaves  to  the  minor,  as  the  rightful  owner  of 
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ihem  under  the  adjudication ;  and,  in  case  the  court  should  de- 
cide, that  the  title  to  said  negroes  is  yet  in  Killam,  that  the 
Sheriff  be  ordered  to  apply  the  proceeds  of  the  sale  to  the  execu- 
tion in  his  hands  in  favor  of  the  minor,  whose  mortgage  on  KiU 
lam's  property  is  older  than  that  of  Hemken. 

The  Judge  below  properly  dissolved  the  injunction.  The 
under-tutor,  whose  duty  is  to  act  for  the  minor  when  the  latter's 
interest  is  adverse  to  that  of  the  tutor,  is  the  proper  person  con* 
tradictorily  with  whom  the  accounts  of  the  tutor  must  be  settled. 
The  judgment  which  is  rendered  thereupon,  fixes  the  amount  due 
to  the  minor,  and  which,  in  the  hands  of  the  tutor,  is  to  be  adminis- 
tered upon  ;  but  the  under-tutor  is  without  any  authority  to  exe- 
cute such  a  judgment  against  the  tutor,  as  long  as  the  latter  re- 
mains in  office.  The  under-tutor  has  no  right  to  receive  any 
part  of  the  property,  or  funds  belonging  to  the  minor.  If  they 
are  considered  unsafe  in  the  hands  of  the  tutor,  or  if  there  exists 
against  the  latter  any  sufficient  cause,  the  under-tutor  is  author- 
ized to  sue  for  his  removal,  and  for  the  appointment  of  another 
tutor,  who,  upon  giving  security,  would  be  competent  to  enforce 
the  minor's  rights  and  claims  against  his  former  tutor.  The  ex- 
ecution in  this  case  directs  the  Sheriff  to  seize  and  sell  the  pro- 
perty of  the  tutrix  and  co-tutor,  and  to  pay  the  funds  thus  obtained 
to  the  under-tutor.  The  latter  being  clearly  unauthorized  to 
receive  and  administer  those  funds,  would  have  had  to  hand  them 
over  to  the  tutrix  and  co-tutor,  who  were  alone  competent  to  re- 
ceive them.  Thus,  the  money  made  on  the  minor's  execution 
would  return  into  the  hands  of  the  very  persons  out  of  whose  pro- 
perty it  was  levied.  If  the  whole  amount  of  the  judgment  was 
obtained  in  the  same  way,  the  result  would  be  to  convert  into 
specie  in  the  hands  of  the  tutor,  all  the  property  on  which  the 
minor  had  a  legal  mortgage,  and  thus  deprive  him  of  the  security 
provided  for  him  by  law.  A  proceeding  which  would  lead  to 
such  preposterous  consequences,  cannot  receive  our  sanction. 
The  tacit  mortgage  of  a  minor  can  be  enforced  against  a  tutor, 
only  at  the  termination  of  his  functions,  in  one  of  the  modes  pro- 
Tided  for  by  law.  If  the  minor,  or  his  legal  representative,  does 
not  then  find  in  the  possession  of  the  tutor  property  sufficient  to 
satisfy  his  claim,  in  consequence  of  sales  made  by  the  tutor,  or 
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of  executions  levied  on  his  property,  his  tacit  mortgage  may  be 
enforced  against  the  purchasers  in  the  order  pointed  out  by  art. 
715,  of  the  Code  of  Practice.  Under  this  view  of  the  case,  it  be- 
comes unnecessary  to  examine  several  other  questions  presented 
by  the  record.  If  the  execution  was  unlawfully  issued,  every  thing 
done  under  it  is  null  and  void. 

We  have  been  requested  to  increase  the  damages  awarded  by 
the  court  below  on  the  dissolution  of  the  injunction  ;  but  this  we 
cannot  do,  as  no  amendment  has  been  prayed  for  by  the  appellee 
as  required  by  arts.  888,  889,  890,  of  the  Code  of  Practice. 

Judgment  affirmed. 


Georgb    W.    Copley    t;.    Ebenezer    Hubbard    Flint    and 

another. 

Where  defendants,  with  a  full  knowledge  of  all  the  circomttanees,  agree  to  take  back 
landa,  which  originally  belonged  to  them,  from  plaintiff,  who  aaaerted  title  thereto, 
and  to  pay  a  certain  aum  as  the  price  of  such  rights  as  the  latter  might  have  ac- 
quired, be  will,  on  the  failure  of  the  defendants  to  pay  the  amount  agreed  upon, 
be  entitled  to  rescind  the  contract,  and  to  be  reinstated  in  the  position  he  previous- 
ly occupied.  The  principle  that  a  purchaser  who  acquires  what  he  discovers  to  be 
his  own  is  not  bound  to  return  it,  nor  to  pay  for  it,  though  eoireci  in  the  abstract, 
is  inapplicable  to  such  a  case. 

An  action  of  rescission  may  be  sustained  by  a  vendor  against  the  property  in  the 
hands  of  a  third  person,  though  the  former  msy  have  acknowledged  in  the  act  of 
sale  that  the  price  had  been  paul,  where  such  third  person  had  identified  himself 
with  the  first  purchaser,  and  was  aware  that  the  price  had  not  been  paid  by  him. 

Appeal  from  the  District  Court  of  Ouachita,  Boyce^  J. 

BuLLARD,  J.  The  history  of  the  protracted  controversy,  of 
which  this  cause  forms  a  new  link,  may  be  seen  by  reference  to 
vol.  16  of  the  Louisiana  Reports,  p.  380,  and  1  Robinson's  Re- 
ports, p.  125. 

The  plaintiff,  having  failed  in  his  action  of  rescission  on  ac- 
count of  lesion,  prosecutes  this  suit  against  Flint,  his  vendee,  and 
D.  W.  Cox,  to  whom  the  land  had  been  reconveyed,  demanding 
a  recission  of  his  sale  to  Flint,  and  a  restoration  of  the  land  sold. 
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on  the  ground,  that  the  stipulated  price  had  not  been  paid.    There 
was  a  verdict  and  judgment  against  him,  and  he  has  appealed. 

Our  attention  has  been  particularly  called  to  the  charge  of  the 
Judge  to  the  Jury,  which  is  excepted  to  as  erroneous,  and  calcu- 
lated to  mislead  the  Jury.     Ist.  They  were  instructed  that  if  the 
sale  made  by  the  Parish  Judge,  under  the  direction  of  the  Police 
Jury,  was  not  in  accordance  with  the  laws  then  in  force,  includ- 
ing the  act  of  1828,  it  did  not  divest  D.  W.  Cox  of  his  title,  and 
Copley  acquired  none  ;  the  rule  being,  that  if  a  buyer  acquires 
what  he  discovers  to  be  his  own,  he  is  not  bound  to  return  it,  nor 
to  pay  for  it.    We  think  the  Judge  erred  in  this  part  of  the 
charge.    The  doctrine  may  be  correct  in  the  abstract,  but  is,  in 
our  opinion,  inapplicable  to  this  case.    The  question  of  the  vali- 
dity of  Copley's  title  ought  not  to  have  been  made  in  this  case. 
The  defendants  had  taken  back  the  land,  under  a  full  knowledge 
of  all  the  circumstances  ;  and  one  of  them  engaged  to  pay  1 1000» 
which  has  never  been  paid.     Tn  default  of  the  payment  of  that 
sum  as  the  price  of  such  rights  as  Copley  had  acquired,  he  was 
entitled  to  a  rescission  of  the  contract,  and  to  be  reinstated  in  the 
position  he  occupied  before  the  sale  to  Flint.    Whether  Cox  has, 
or  has  not,  so  completely  identified  himself  with  Flint,  as  to  estop 
him  from  denying  that  the  price  promised  to  Copley  remained 
unpaid,  notwithstanding  the  acknowledgment  in  Copley's  deed  to 
Flint  that  the  price  had  been  paid,  is  fairly  open  for  argument 
and  proof ;  but  we  cannot  forbear  saying,  that  having  been  a. 
party  to  all  the  suits  against  Flint,  growing  out  of  this  transac- 
tion, in  which  it  appeared  abundantly,  that  the  sum  of  $1000  re- 
mained unpaid,  we  should  doubt  whether  he  could  now  avail  him- 
self of  the  admission  of  his  adversary  in  his  deed. 

2d.  This  last  remark  applies  in  a  great  measure  to  the  second 
head  of  the  Judge's  charge,  which  also  appears  to  us  correct  as  a 
general  rule  ;*  but  the  Jury  ought  to  inquire  whether,  under  ail 


*  The  Jadge  charged,  in  the  tecond  place,  that  **  though  the  remedy  of  reecission 
exicta  against  property  in  the  hands  of  a  third  person,  when  it  has  been  sold  to  hie 
vendor  on  a  credit,  if  it  appear  by  the  sale,  that  the  price  has  not  been  paid  ;  yet,  if 
by  the  original  sale  the  price  is  ackoowledged,  and  the  purchaser  afterwards  sells  to 
a  third  party,  the  original  Tender  cannot  exercise  the  right  of  rescission  against  the 
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the  circumstances  of  the  case,  Cox  was  not  aware  of  the  fact  that 
the  price  promised  to  Copley  was  not  paid. 

The  Judge  further  instructed  the  Jury,  that  in  his  opinion,  the 
assent  of  Copley  to  take  a  claim,  then  in  the  hands  of  Judge 
Peets,  and  if  it  was  not  paid,  that  Flint  and  Thomas  would  pay 
the  91000,  amounted  to  a  novation  of  Flint's  obligation  as  vendee, 
to  pay  the  price  not  counted  down  at  the  time  of  the  sale.  We 
are  of  opinion,  that  that  agreement  did  not  amount  to  a  novation, 
and  that  so  much  of  the  price  must  still  be  considered  as  unpaid. 

We  conclude,  that  the  charge  to  the  Jury  being  erroneous,  the 
cause  must  be  remanded. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  the  verdict  set  aside,  and  that  the 
cause  be  remanded  for  a  new  trial ;  the  costs  of  the  appeal  to  be 
borne  by  the  appellees. 

Copley^  appellant,  pro  se. 

McGuire,  for  the  defendants. 


George  W.  Copley  v.  Ebbnezer  Hubbard  Flint  and 

another. 

A  power  constituting  one  a  "  special  and  genera)  agent  and  attorney  in  fact,  delegat- 
ing to  him  both  general  and  special  powers  to  manage  all  the  business  of  the  consti. 
tuent,  and  more  especially  to  draw  notes  and  drafts,  and  to  endorse  those  made  by 
himself  or  others,'*  does  not  authorise  the  agent  to  bind  his  principal  as  surety,  in 
soUdo^  with  himself,  in  a  contract  relating  exclusively  to  his  own  interests. 


property  in  the  hands  of  such  third  party,  though  the  vendee  may  admit,  when  inter- 
rogated under  oath,  that  the  price  was  not  paid  as  the  deed  purports.  As  to  the  third 
party,  who  acquired  the  property  before  this  admission,  it  would  be  parol  evidence, 
and  not  binding  on  him.  Thus  Cox  would  not  be  bound  by  the  admission  of  Flint.*' 
He  further  charged  ;  "  That  on  the  day  Flint  received  the  conveyance  from  Cop- 
ley, Flint  and  Thomas  executed  their  obligation,  transferring  certain  paper  in  the 
hands  of  Judge  Peets  of  Claiborne,  and  agreeing  if  the  paper  was  not  paid  by  a  cer- 
Uin  time,  that  they  would,  jointly  and  severally,  psy  the  same.  This  was  the  amount 
of  the  price  remaining  unpaid.  My  opinion  is,  that  the  remedy  of  Copley  is  on  the 
agreement,  and  that  it  is  a  novation  of  Flint's  obligation  as  vendee  to  pay  the  price 
not  coonted  down  at  the  time  of  the  sale." 
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Appeal  from  the  District  Court  of  Ouachita,  Curry ^  J. 

BuLLARD,  J.  Judgment  is  asked,  in  solido^  against  the  two 
defendants,  on  a  contract  entered  into  by  Flint  alone,  assuming 
to  act  for  himself,  and  as  attorney  in  fact  of  Thomas.  The  in* 
strument,  which  evidences  this  contract,  recites,  that  Flint  had 
given  to  Copley  an  order  on  Judge  Peets,  for  a  note  made  pay- 
able to  E.  H.  Flint  tsL  Co.  for  about  9945,  bearing  interest  at  ten 
per  cent,  which  note,  if  collected  by  Copley,  is  to  go  in  entire 
satisfaction  of  a  debt  of  one  thousand  dollars,  to  bear  interest  from 
the  date  of  the  agreement,  which  they  jointly  and  severally  pro- 
mise to  pay  to  said  Copley,  for  a  good  and  valid  consideration. 
It  is  further  stipulated,  that  if  the  note  should  not  be  collected,  or 
realized,  before  the  1st  of  September,  1839,  the  above  sum  of 
$1000  is  to  be  considered  due,  with  interest,  and  they  engage  to 
pay  without  suit,  and  with  as  little  delay  as  possible.  The  con- 
tract is  signed  by  Flint  for  himself,  and  as  attorney  in  fact. 

It  is  evident,  that  the  contract  was  for  the  sole  benefit  of  Flint 
in  the  purchase  of  a  tract  of  land,  and  that  Thomas  was  only 
surety. 

The  defendants  were  condemned  to  pay,  in  solidoy  and  Tho- 
mas has  appealed. 

He  was  interrogated  on  facts  and  articles,  and  asked,  among 
other  things,  whether  £.  H.  Flint  was  not  his  duly  authorized 
agent  and  attorney  to  sign  the  obligation  above  described,  lipo- 
mas answered  this  interrogatory,  ''  that  he  never  gave  £.  H.  Flint 
a  special  power,  and  unless  it  is  contained  in  the  annexed  power 
of  attorney,  he  never  gave  it." 

Annexed  to  the  answers  is  the  copy  of  a  power  of  attorney, 
dated  in  1836,  in  which  Thomas  declares,  that  he  has  appointed 
"  E.  H.  Flint  my  special  and  general  agent  and  attorney  in  fact, 
hereby  delegating  to  my  said  attorney,  both  general  and  special 
powers  to  manage  all  and  singular  my  business,  and  more  espe- 
cially to  make  notes,  draw  drafts,  and  endorse  notes,  or  drafts 
drawn  by  himself,  the  house  of  which  he  is  a  member,  or  by  other 
persons,  to  check  in  bank  or  otherwise,  binding  myself  to  ratify 
and  confirm  all  his  acts,  both  as  general  and  special  agent  and 
attorney  in  fact,  as  fully  as  if  the  same  were  done,  made,  drawn, 
endorsed,  or  accepted  by  me  in  person.** 

Vol.  VI.  8 
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It  IB  to  be  remarked,  that  the  authority  conferred  on  Flint  by 
this  power  of  attorney,  relates  principally  to  the  business  and  inter- 
ests of  Thomas.  The  agent  is  authorized  more  especially  to 
make  notes,  draw  drafts,  or  endorse  drafts  drawn  by  himself,  or 
the  house  of  which  he  is  a  member,  or  other  persons.  But  it  does 
not  appear  to  us  to  empower  the  agent  to  bind  Thomas  as  his 
surety,  in  solido,  in  a  contract  which  concerned  the  interest  of  the 
agent  alone  in  the  purchase  of  land.  An  authority  to  endorse 
notes  or  drafts,  is  different  from  one  to  bind  the  constituent  as  sure* 
ty,  in  solido. 

We  have  not  found  in  the  record  any  evidence  of  ratification. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  District  Court  be  reversed,  and  that  there  be  judgment  for 
the  defendant,  Thomas,  as  in  case  of  nonsuit,  with  costs  in  both 
courts. 

Copley^  pro  se. 

McGuire  and  Ray,  for  the  appellant 


John  W.  Dodd  v.  Robert  A.  Grain  and  another. 

60  1290         Where  an  act  by  which  a  mortgage  is  retained  is  passed  in  the  office  of  a  Parish 
I    Or    58|  Judge,  acting  ex  officio  as  a  notary  public,  in  relation  to  property  within  his  parish, 

(111   TSOt  „o  further  registry  is  necessary  to  give  such  mortgage  effect  against  third  persons. 

So  of  the  prods-verbal  of  sale  made  by  a  Parish  Judge  while  acting  ex  officio  as  an 
auctioneer.  A  Parish  Judge,  who  acts  as  a  notary,  and  as  Judge  of  Probates,  is 
sot  expected  to  keep  a  separate  office  in  each  capacity. 
The  clause  de  non  alienando  in  an  act  of  mortgage,  relieves  the  mortgagee  from  the 
necessity  of  pursuing  all  the  steps  required  in  an  hypothecary  action  in  ordinary 
eases. 
On  an  appeal  from  an  order  of  seizure  and  ssle,  the  only  question  is,  whether  the  Jcdge 
had  sufficient  evidence  before  him  to  authorize  his  Jiai,  Such  an  order  cannot  be 
set  aside  on  account  of  subsequent  irregularities  in'the  execution  of  it,  as  not  notify- 
ing the  proper  parties,  &c.    Redress  must  be  sought  by  other  proceedings. 

Appeal  from  the  District  Court  of  Rapides,  King^  J. 
Brent,  and  0.  N.  Ogden,  for  the  plaintiff. 
Flint,  and  Thomas,  for  the  appellant,  as  to  the  want  of  registry 
of  the  act  on  which  the  order  of  seizure  and  sale  was  issued,  re- 
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fcrred  to  Sinnott  v.  Michel,  7  Mart.  N.  S.  678.  Brou  v.  Kohn, 
12  La.  104.  Civil  Code,  art.  3362.  On  the  second  point  they  ci- 
ted Nathan  v.  Lee,  2  Mart.  N.  S.  32.  Donaldson  v.  Maurin,  I 
La.  29.  NicoleCs  executors  v.  Moreau  et  aL,  13  La.  314.  Law- 
rence V.  Burthe,  15  La.  267.     Carter  v.  Caldwell,  lb.  474. 

MoRPHY,  J.  This  is  an  appeal  from  an  order  of  seizure  and 
sale,  issued  upon  a  deed  of  mortgage  of  certain  lands  and  slaves 
in  the  Parish  of  Rapides,  which  Lawrence  P.  Crain,  to  secure  a 
.  debt  due  by  Robert  A.  Crain,  mortgaged  to  J.  M.  Solibellas,  un- 
der the  pact  de  non  alienando,  and  which  the  latter  transferred  to 
the  plaintiff.  L.  P.  Crain  subsequently  sold  the  property  mort* 
gaged,  to  the  present  appellant,  L.  Luckett. 

The  case  is  submitted  on  the  following  assignment  of  errors,  to 
wit: — 

FirsU  That  there  is  no  evidence  in  the  record,  that  the  mort- 
gage upon  which  the  order  of  seizure  and  sale  was  issued,  was  re- 
corded in  the  office  of  the  Parish  Judge  of  Rapides,  before  the 
date  of  the  conveyance  from  Crain  to  Luckett,  to  wit,  the  30th  of 
January,  1843. 

Second.  That  even  if  the  mortgage  does  affect  the  property  in 
the  hands  of  the  af^pellant,  the  order  of  seizure  and  sale  should  be 
set  aside,  because  the  formalities  required  by  law  in  executory  pro- 
ceedings have  not  been  complied  with ;  and,  that  theplaintiff  could  en- 
force his  mortgage,  if  at  all,  only  in  two  ways,  either  by  treating  the 
conveyance  as  a  nullity,  and  proceeding  against  the  mortgagor  him- 
self, L.  P.  Crain,  or  by  proceeding  against  the  third  possessor  as 
such,  and  in  the  manner  pointed  out  by  law. 

L  The  act  of  mortgage  of  L.  P.  Crain  to  the  plaintiff^s  assign- 
or, bears  date  the  15th  of  February,  1841,  and  was  executed  before 
George  Richard  Waters,  the  Judge  of  the  Parish  of  Rapides  act- 
ing ex  ojicio  as  Notary  Public.  The  copy  of  this  act,  which  is 
annexed  to  the  petition  and  made  a  part  of  it,  is  certified  by  the 
Judge  to  be  a  true  copy  of  the  original  on  file  and  of  record  in 
his  oflSce.  This  certificate  bears  date  the  2d  day  of  August,  1843. 
It  is.said,  that  the  Parish  Judge's  certificate  does  not  show  the 
date  of  the  registry ;  that  it  simply  proves  that  the  act  was  re- 
corded, and  that  the  court  cannot  presume  that  the  recording  was 
made  at  an  earlier  date  than  that  of  the  certificate.    We  have  re- 
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peatedly  held,  that  when  an  act,  in  which  a  mortgage  is  retained, 
is  passed  in  the  office  of  a  Parish  Judge,  acting  ex  officio  as  No^ 
tary  Public,  in  relation  to  property  situated  in  his  parish,  no  fur- 
ther registry  is  necessary  to  give  such  mortgage  effect  against  third 
parties.  This  has  been  held,  even  in  relation  to  a  proces-^verbal 
of  sale  of  an  auctioneer,  who  exercised  the  function  ex  officio  as 
being  Parish  Judge.  The  Parish  Judge  who  acts  as  notary,  or 
Judge  of  Probates,  is  not  expected  to  keep  distinct  offices  in  these 
several  capacities.  6  Mart.  N.  S.  118;  2  La,  575;  7  La,  468, 
We  will,  therefore,  consider  the  act  of  mortgage  in  this  case,  as 
recorded  from  its  date,  which  is  long  anterior  to  the  conveyance 
made  to  Luckett. 

IL  On  the  second  point,  it  is  only  necessary  to  say,  the  well 
known  effect  of  the  clause  de  non  alienando  is,  to  relieve  the  mort- 
gage creditor  from  the  necessity  of  pursuing  all  the  steps  required  by 
the  hypothecary  action  in  ordinary  cases.  As  to  the  circumstance  of 
the  appellant  being  made  a  party  to  the  proceedings,  we  think  that  ho 
complains  of  it  with  bad  grace,  Far  from  depriving  him  of  any 
advantage,  it  gives  him  rights  which  he  would  not  have  been  enti- 
tled to,  had  the  plaintiff  instituted  his  proceedings  againsuhe  mort- 
gagor, without  notice  to  him.  -But,  be  this  as  it  may,  the  only  in** 
quiry  for  us,  when  an  order  of  seizure  and  sale  is  appealed  from, 
is,  whether  the  Judge  who  issued  it,  had  sufficient  evidence  before 
him  to  authorize  his^a^  If  he  bad,  and  any  subsequent  error  is 
committed  in  the  execution  of  it,  by  not  notifying  the  proper  par- 
ties or  otherwise,  redress  must  be  sought  by  some  other  proceed^ 
ing  than  by  an  appeal  from  the  order  of  seizure  and  sale,  which 
cannot  be  set  aside  on  account  of  subsequent  irregularities,  sup- 
posed to  have  been  committed  below,  2  Mart  N,  S.  32 ;  1  La^ 
R.  29  ;  13  La,  3,  14. 

Judgment  affirmed. 
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Thb  New  Orleans   and  Carrollton  Rail  Road  Company 
V.  Robert  A.  Grain  and  another. 

Appeal  hy  Levin  Luckett,  one  of  the  defendants,  from  a'judg- 
ment  of  the  District  Court  of  Rapides,  Kmgj  J. 

Brent  and  O.  N.  Ogden,  for  the  plaintiffs. 

Thomas  and  Flint,  for  the  appellant. 

MoRPHY,  J.  The  same  assignment  of  errors  was  made  in  this 
case  as  in  that  of  John  W.  Dodd,  aj^ainst  the  same  defendants,  de- 
cided this  day,  supra,  p.  58.     The  same  judgment  must,  therefore, 

be  given. 

Judgment  affirmed. 


TiOUis  SfiLBY  V,  Martha  A.  Benton  and  Husband. 

Appeal  from  the  Probate  Court  of  Carroll,  Bosworth,  J. 

Selby,  appellant,  pro  se,  Wilson  also  appeared  on  the  same 
side. 

Dunlap,  for  the  defendants. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  against 
him,  discharging  the  defendant  from  her  liability  as  executrix. 
She  claimed  it  in  an  averment  that  she  had  rendered  on  account 
of  her  executorship,  and  was  finally  discharged,  her  account  hav- 
ing been  homologated  by  the  Court  of  Probates,  and  her  bond 
cancelled ;  that  Thomas  V.  Davis  was  thereupon  appointed  ad- 
ministrator of  the  estate  of  her  testator,  is  now  acting  in  that  ca- 
pacity, and  is  the  person  against  whom  the  present  action  ought 
to  have  been  instituted.  The  record  contains  evidence  of  these 
facts,  which  clearly  support  the  judgment  in  favor  of  the  defen- 
dant. 

Judgment  affirmed. 


Digitized  by 


Google 


02  ALEXANDRIA, 


Maarin  ▼.  Cbtmben. 


Antoinb  Maurin  V,  J0SIA8  Chambbrs. 

The  statement  on  the  face  of  a  note,  that  the  consideration  for  which  it  was  given  was 
the  purchase  of  a  tract  of  land,  imposes  no  obligation  on  an  endorsee  to  inquire 
whether  his  endorser  had  a  good  title  to  the  property  sold ;  nor  does  any  such  ob- 
ligation resoU  from  its  being  endorsed,  without  recourse. 

The  maker  of  a  negotiable  note  cannot  urge  any  inquiry  into  its  consideration,  yrhen^ 
in  the  hands  of  an  endorsee,  not  shown  to  have  had  any  knowledge  of  the  failure  of 
the  consideration  before  he  received  it. 

Appeal  from  the  District  Court  of  Rapides,  King^  J. 

Brentj  for  the  plaintiff. 

Dunbar,  and  Hyams,  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  on 
his  promissory  note.  He  pleaded,  that  it  was  given  for  the  pur- 
chase of  a  tract  of  land  from  6.  &  F.  Chr6tien,  who  endorsed  the 
note  to  the  plaintiff;  that  he  is  in  danger  of  being  evicted,  a  suit 
having  been  brought,  and  being  still  pending  against  him  for  that 
purpose  ;  that  the  note  is  not  negotiable  on  its  face  ;  and  that  the 
plaintiff  knew  there  was  a  suit  brought  against  the  defendant  for 
the  land. 

It  is  true,  that  the  note  states  on  its  face  that  the  consideratioa 
of  it  was  the  purchase  of  a  tract  of  land  from  G.  &  F.  Chretien, 
who  endorsed  it  to  the  plaintiff,  without  recourse.  It  is  negotiable, 
being  made  payable  to  the  order  of  the  payee.  There  is  no  evi- 
dence of  the  knowledge  of  the  plaintiff,  when  he  received  the 
note,  that  a  suit  was  brought  against  the  maker  for  the  land. 
The  consideration  of  a  note  being  stated  on  its  face  to  be  the  pur- 
chase of  a  tract  of  land,  imposes  no  obligation  on  the  endorsee  to 
inquire  whether  his  endorser  had  a  good  title  to  the  land  ;  neither 
does  this  obligation  result  from  the  note  being  endorsed  without 
recourse.  The  note  being  in  the  hands  of  an  endorsee,  the  ma- 
ker is  disabled  from  urging  an  inquiry  as  to  its  consideration. 

Judgment  affirmed. 


Digitized  by 


Google 


OCTOBER,  1843.  63 


Maurin  ▼■  Chambers  and  another. — Slc, 


Antoine  Maurin  v.  Josias  Chambers  and  another. 

Appeal  from  the  District  Court  of  Rapides,  King,  J. 

Brent,  for  the  plaintiflf. 

Dunbar  and  Hyams,  for  the  appellants. 

Martin,  J.  The  defendants  are  appellants  from  a  judgment 
against  them,  as  maker  and  endorser  of  their  respective  promissory 
notes. 

The  case  is  perfectly  similar  to  that  of  the  same  plaintiff 
against  Chambers,  just  decided,  supra  p.  62.  The  present  defen- 
dants made  a  joint  purchase  from  6.  &  F.  Chretien,  of  a  tract  of 
land,  and  each  of  them  gave  his  note  endorsed  by  the  other, 
^hich  notes  were  endorsed  by  the  Chretiens  to  the  plaintiff,  with- 
out recourse.  They  made  the  same  defence  as  Chambers  did  in 
the  preceding  case,  and  the  same  evidence  was  given.  Our  judg- 
ment, therefore,  must  be  the  same. 


Judgment  affirmed. 


•    6r    63 
48   ^1 

The  State  v,  Samuel  Y.  Buoo  and  others.  ["eT© 

I  58  1808 
A  District  Attorney,  pronecuting  on  behalf  of  the  State,  may  enter  a  nolle  prosequi  at        ^  ^1 
his  diacreiion,  subject  only  to  the  right  of  tho  defendant,  after  trial  commenced  and 
evidence  given,  to  insist  on  a  trial.    The  court  has  no  right  to  control  the  attorney  of 
the  State,  in  this  respect. 
The  soreties  in  a  bond  to  the  State  for  the  good  behavior  of  a  party  and  his  appear- 
ance at  court,  may  avail  themselves  of  all  the  pleas  which  their  principal  could  urge. 
A  nolle  prosequi  entered  as  to  their  principal,  will  discharge  them.  - 

Appeal  from  the  District  Court  of  Madison,  Willson,  J. 

Bonham,  District  Attorney,  for  the  State.  ^ 

Dunlap  and  Stacy ,  for  the  appellants.     The  Distict  Attorney 
could  not  be  controlled  as  to  entering  a  710//6  prosequi.     1  Moreau's 
Dig.  295,  375,  369.    2  Mass.  Rep.  414.     The  nolle  prosequi  re-  • 
leased  the  sureties.      B.  &  Cs  Dig.  26,  27.     Acts  of  1813  and 
1 830.     State  v.  Dunbar  etaly  1 0  La.  1 0 1 .     State  v.  Pendergast, 
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11  La.  69.      Commonwealth  v.  Wheeler  et  ai,  2  Mass.  172.      7 
Pickering,  173.     I  Chilly's  Crim.  Law,  480,  846-7. 

Martin,  J.  The  defendanls  are  appellants  from  a  judgment 
against  them,  as  principal  and  sureties,  in  a  bond  to  ihe  Governor 
of  tlie  State,  for  the  good  behavior  and  appearance  at  court  of 
the  principal.  The  District  Attorney  entered  a  nolle  prosequi 
against  the  principal,  notwithstanding  which,  judgment  was  given 
against  the  defendants,  the  court*  being  of  opinion,  that  it  had 
power  to  control  the  prosecuting  officer  of  the  Slate  in  this  re- 
spect.    In  our  opinion  it  erred. 

The  Slate,  like  all  other  plaintiffs,  has  the  undoubted  right  to 
dismiss  all  suits  brought  by  it ;  and  this  is  in  the  discretion  of 
the  attorney  who  prosecutes  for  it,  and  who  is  in  possession  of  all 
the  facts  which  render  the  dismissal  of  the  suit  advantageous  to 
the  State.  We  do  not  wish  to  be  understood  to  say,  that  if,  dur- 
ing the  trial  of  a  defendant,  and  after  evidence  given,  the  prose- 
cuting attorney,  to  prevent  a  verdict  against  the  State,  offers  to 
enter  a  noUe  prosequi^  the  defendant  could  not  resist  the  applica- 
tion, and  insist  on  a  verdict.  The  sureties,  having  a  right  to  avail 
themselves  of  all  the  pleas  which  their  principal  may  urge,  were 
entitled  to  the  benefit  of  the  nolle  prosequi,  filed  by  the  prosecut- 
ing attorney. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re- 
versed, and  that  there  be  judgment  for  the  defendants. 


Phanor  Pruohomme  v.  Alfred  K.  Edens,  Administrator  of 
the  Succession  of  Melanie  Louis  Perot. 

The  true  meaning  of  the  first  section  of  the  act  of  32d  March,  1843,  chap.  64,  is,  that 
if,  at  the  same  term  at  which  a  jtidgment  has  been  rendered,  an  appeal  be  moved 
for  in  open  court,  no  citation  of  appeal,  or  other  notice  to  the  appellee  shall  be  ne* 
cessary,  he  being  considered  to  be  in  court  during  the  term,  and  bound  to  take 
notice  of  what  passes  ;  but  where  an  appeal  is  applied  for  after  the  term,  the  usual 
citation  must  be  served  on  the  appellee. 

Where  an  appeal  is  applied  for  after  the  term  of  the  court  at  which  judgment  was 
rendered,  it  should  be  by  petition,  as  required  by  art.  573  of  the  Code  of  Practice, 
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and  not  by  motion.  But  wher«  an  appeal  hat  been  allowed,  ander  aoch  ciream- 
stancea,  on  motion,  and  citation  has  been  duly  aenred,  and  the  other  requisites  com- 
plied with,  it  will  not  be  dismissed  for  such  irregularity. 
The  hasbaod  being  the  bead  and  master  of  the  community,  all  contracts  entered  into 
during  the  marriage,  rr  ust  be  considered  as  made  by  him,  and  for  bis  advantage, 
whether  made  in  his  own  name,  or  in  the  names  of  both  husband  and  wife.  C.  C. 
2371,  9372,  2373.  This  presumption  can  only  be  deatroyed  by  poaltivo  proof  that 
the  consideration  of  the  contract  enured  to  the  separate  advantage  of  the  wife. 
The  acknowledgment  made  by  the  wife  in  the  inatrument  itaelf,  cannot  avail  the 
creditor. 

Appeal  from  the  Probate  Court  of  Natchitoches,  Greneaux^  J. 

Sherbwyie  and  /.  B.  Smithy  for  the  pjaintiflf.  The  acknow- 
ledgment in  the  note  relieved  the  plaintiff  from  the  burthen  of 
proving  that  the  wife  was  benefitted  by  the  contract.  Rawle  v. 
Skipwifk  and  wife,  8  Mart.  N.  S.  414,  421. 

Rothrock,  for  the  appellant.  The  obligation  was  not  binding 
on  the  deceased,  having  been  contracted  under  circumstances 
prohibited  by  law.  Civil  Code,  art.  2412.  Durnford  v.  Gross 
and  wife,  7  Mart.  N.  S.  465.  Banks  v.  Trudeau,  2  lb.  N.  S.  39. 
Brandegee  v.  Kerr  and  wife,  7  lb.  N.  S.  64.  Gasquet  et  al,  v. 
Dtmitry,  9  La.  586.  Davidson  v.  Stuart  et  al,  10  La.  146.  The 
case  of  Rawle  v.  Skipwith  and  wife,  cited  by  the  plaintiffs  coun- 
sel, is  different  from  the  one  before  the  court.  TJie  ovusprobandi 
that  the  debt  enured  to  the  benefit  of  the  wife,  was  on  the  plain- 
tiff.    3  La.  74. 

MoRPHY,  J.  The  plaintiffseeks  to  recover  a  judgment  against 
the  succession  of  the  late  Melanie  Louis  Perot,  on  a  note  drawn 
by  her,  in  solido,  with  her  husband,  Louis  S.  Perot,  to  the  order 
of  the  plaintiff,  in  which  note  she  acknowledged  that  the  conside- 
ration for  which  it  was  given  enured  to  her  own  separate  and  in- 
dividual advantage  and  benefit.  The  defence  set  up  by  the 
administrator  was,  that  the  estate  was  not  liable  for  this  note,  and 
be  denied,  that  the  sum  for  which  it  was  given  was  applied  to  the 
use,  or  was  at  all  beneficial  to  the  deceased ;  averring  that  her 
husband  was  alone  benefited  by  the  contract.  TJiere  was  a  judg- 
ment below  against  the  estate,  from  which  the  administrator  took 
this  appeal,  which  is  a  devolutive  one. 

The  appellee  moves  for  its  dismissal  on  two  grounds,  to  wit : 

1st.  That  the  application  for  the  appeal  and  the  order  of  cpurt 
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granting  it,  were  not  in  accordance  with  the  law  of  the  22d  of 
March,  1843,  relative  to  appeals  and  notices  of  judgments,  the 
same  having  been  made  several  terms  after  that  at  which  the  judg 
ment  was  rendered. 

2d.  That  the  record  exhibits  three  distinct  and  separate  judg- 
ments, to  wit :  one  on  the  note  sued  on,  one  on  a  rule  to  set  aside 
a  suspensive  appeal  taken  from  said  judgment,  and  one  ordering 
the  administrator  to  file  a  brief  statement  of  the  condition  of  M.  L. 
Perot's  succession :  and  that  it  does  not  appear  from  which  of  these 
three  judgments  the  appeal  has  been  taken. 

I.  The  law  of  1843,  referred  to  provides,  that  "  the  party  in- 
tending to  appeal  may  do  so  either  by  petition,  or  by  motion  in 
open  court,  at  the  same  term  at  which  the  judgment  was  rendered, 
in  which  last  case,  the  Judge  shall  fix  the  amount  of  security  and 
cause  the  same,  with  the  order  granting  the  appeal,  to  be  entered 
upon  the  minutes  of  the  court :  and  when  an  appeal  has  been 
granted  on  motion  in  open  court,  no  citation  of  appeal,  or  other 
notice  to  the  appellee  shall  be  necessary."  The  true  meaning 
and  purport  of  this  law  we  believe  to  be,  that  if,  at  the  same  term 
of  the  court  at  which  a  judgment  is  rendered,  an  appeal  is  prayed 
for,  by  motion  in  open  court,  no  citation  of  appeal,  or  other  notice 
to  the  appellee  shall  be  necessary,  because  he  is  considered  to  be 
in  court  during  the  term,  and  is  bound  to  take  notice  of  what 
passes  in  it ;  but,  that  after  the  term,  the  usual  citation  must  be 
served  upon  him.  In  the  present  case,  the  Judge  might  have  per- 
haps refused  to  grant  an  appeal  on  motion,  at  a  subsequent 
term  of  the  court,  and  might  have  required  the  filing  of  a  petition 
as  provided  by  art.  573  of  the  Code  of  Practice  ;  but  the  appeal 
having  been  granted  on  an  application  made  in  that  form,  and  a 
citation  having  been  served  on  the  appellee,  and  the  other  material 
requisites  having  been  complied  with,  we  do  not  think  the  form 
of  the  application  a  sufficient  ground  to  dismiss  the  appeal  allowed 
in  this  case.  A  motion  in  open  court,  is  an  oral  petition  to  the 
court,  which  becomes  a  written  one,  when  spread  upon  the 
minutes ;  and  the  appellee  has  had  all  the  advantages  he  would 
have  been  entitled  to,  had  an  ordinary  petition  of  appeal  been 
filed. 

II.  On  the  second  point,  we  tliink  it  sufficiently  appears  from 
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the  record,  that  the  appeal  was  taken  from  the  main  judgment  in 
the  suit,  to  wit,  that  on  the  note  sued  upon.  Having  failed  to 
cbtain  a  suspensive  appeal,  the  defendant  took  a  devolutive  one, 
which  enabled  the  plaintiff  to  obtain,  as  he  did,  a  decree  ordering 
the  defendant  to  file  a  brief  statement  of  his  condition  as  adminis- 
trator of  the  estate  of  Melanie  L.  Perot. 

On  the  merits,  we  think  that  article  2412  of  the  Civil  Code  is 
decisive  of  this  case.  It  is  said,  however,  that  before  a  wife  can 
avoid  an  obligation  contracted  for,  or  conjointly  with  her  husband, 
it  must  be  made  to  appear  that  the  debt  was  contracted  by  him, 
and  that  the  onus  probandi  rests  on  her,  that  in  point  of  fact,  she 
signed  only  as  surety  of  her  husband.  The  reverse  of  this  propo- 
sition, we  believe,  to  be  the  law.  The  husband,  being  the  head 
and  master  of  the  community,  all  contracts  entered  into  during 
the  marriage  must  be  considered  as  made  by  him,  and  for  his 
advantage,  whether  they  be  made  in  his  own  name,  or  in  the 
names  of  both  the  husband  and  the  wife.  Civil  Code,  arts.  2371, 
2372,  2373.  This  presumption  can  be  destroyed  only  by  posi- 
tive proof,  that  the  consideration  of  the  contract  enured  to  the 
separate  benefit  and  advantage  of  the  wife.  In  this  case,  no  evi* 
dence  whatever  has  been  offered  to  establish  this  fact,  although 
the  pleadings  expressly  put  the  plaintiff  upon  the  proof  thereof. 
It  is  clear,  that  the  acknowledgment  made  by  the  wife  in  the 
instrument  itself,  cannot  avail  the  plaintiff;  if  it  could,  the  pro- 
tection which  the  law  gives  to  married  women  would  be  nugatory ; 
as  good  care  would  be  taken,  to  make  them  subscribe  to  declara- 
tions of  this  kind  in  every  contract  they  may  join  in  under  th^ 
influence  of  marital  power. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bates of  the  Parish  of  Natchitoches  be  reversed,  and  that  ours  be 
for  the  defendant,  with  costs  in  both  courts. 
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Bbbry  a.  W1I48ON  V.  John  Murrell, 

Before  a  oreditor  of  a  soccession  can  proceed  against  the  surety  of  a  curator,  executor^ 
&.C.,  be  must,  under  the  sixth  section  of  the  aot  of  16  March,  1842,  chap.  120, 
have  pursued  the  steps  pointed  out  by  aru.  1055,  1056,  and  1057,  of  the  Code  of 
Practice,  and  have  exhausted  all  the  means  which  the  law  giTes  him  to  obtain  pay* 
ment  from  the  principal,  officially  and  personally. 

Appeal  from  the  Court  of  Probaleg  of  Claiborne^  Peets,  J. 

Sherburne  and  J.  B.  Smithy  for  the  plaintiff. 

Tuomey^  for  the  appellant. 

Simon,  J.  The  object  of  this  suit  is  to  make  the  defendant 
liable,  as  surely  on  the  bond  of  Mary  Vincent,  ouratrix  of  the 
vacant  succession  of  Josiah  Vincent  deceased,  to  pay  the  amount 
of  a  judgment  which  the  plaintiff  obtained  against  said  curatrix. 
An  execution  issued  on  the  judgment  was  returned,  *'  no  property 
found.** 

There  was  judgment  below  in  favor  of  the  plaintiff,  and  the  de- 
fendant has  appealed . 

The  record  shows,  that  the  curatrix,  having  filed  an  account  of 
her  administration  of  the  succession,  that  is  to  say,  of  the  manner 
in  which  she  had  disposed  of  the  funds  of  the  estate,  said  account 
was  opposed  by  the  plaintiff,  who  is  one  of  the  creditors  of  the 
deceased,  and  who  prayed  in  his  opposition,  that  a  certain  part 
of  the  account  should  be  disregarde'^,  and  not  homologated ; 
whereupon,  a  judgment  was  rendered  sustaining  the  opposition, 
ordering  that  the  opponent  be  placed  on  the  tableau  for  the 
amount  by  him  claiijaed,  and  that  the  curatrix  pay  him  thai  amount, 
with  the  costs  of  the  proceeding.  This  judgment  is  dated  the 
12th  March,  1842.  On  the  6th  of  December  following,  the 
plaintiff  issued  an  execution  against  the  curatrix  in  her  oj£cial 
capacity,  which  was  returned  by  the  Sheriff,  "  no  properly 
found,"  whereupon  he  instituted  the  present  suit,  under  the  6th 
section  of  an  act  of  the  Legislature,  approved  16lh  of  March, 
1842.     See  page  302,  of  the  laws  of  that  session. 

The  law  under  which  this  suit  was  brought  declares :  "  that 
the  Courts  of  Probates  shall  have  exclusive  cognizance  of  all 
suits  against  sureties  on  the  bonds  which  ihey  are  bound  to  re- 
ceive from  curators,  &c.,  generally ;  and  no  such  suit  shall  be  in- 
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slituted  against  the  security^  until  the  necessary  steps  shall  have 
been  taken  to  enforce  payment  against  the  principal,^ 

Now,  under  arts.  1055,  1056,  1057,  of  the  Code^  of  Practice,  if 
the  carator  has  no  funds  in  his  hands,  he  shall  inform  the  Sheriff, 
when  the  judgment  is  notified  to  him,  that  he  has  not  sufficient 
funds  to  satisfy  it.  This  appears  to  have  been  done  in  this  case 
since,  from  the  return  of  the  execution,  which  may  be  taken 
here  as  tantamount  to  a  notification  of  the  judgment,  nothing  was 
found  to  satisfy  it.  But  thereupon,  it  was  the  duty  of  the  ere* 
ditor  to  make  a  motion  to  the  court  for  the  purpose  mentioned  in 
art.  1056,  in  order  to  ascertain  the  curatrix's  condition  with  re- 
gard to  the  succession ;  and  under  art.  1057,  she  would  have 
been  entitled  to  show,  that  she  had  no  funds  in  her  hands,  or  in 
case  of  her  refusing  or  neglecting  to  comply  with  the  requisites 
of  the  law,  an  execution  should  have  been  taken  out  against  her 
personally.  These  last  requisites  of  the  law  do  not  appear  to 
have  been  fulfilled  by  the  appellee.  They  were  necessary  to  en- 
force  payment  against  the  curatrix,  and  being  comprised  among 
the  steps  which  the  law  says  must  be  taken  against  the  princi- 
pal, we  are  constrained  to  require,  that  before  being  allowed  to 
proceed  against  the  surety,  the  plaintiff  should  bring  himself 
within  the  meaning  and  requisites^  of  the  law  of  iB42.  The  ex-« 
pressions  of  that  law,  that  *'  no  such  suit  shall  be  instituted 
against  the  surety^  until  the  necessary  steps  shall  have  been  taken 
to  enforce  payment  against  the  principal,"  clearly  indicate,  that 
the  plaintiff  coula  not  institute  this  action,  until  after  having  ex- 
hausted all  the  means  which  the  law  gives  him  to  get  the  money 
due  him  from  the  curatrix.  The  law  is  positive,  and  it  is  our  duty 
to  obey  the  will  of  the  law  maker,  whatever  change  it  may  oper* 
ate  in  the  course  of  our  jurisprudence. 

This  suit  was,  therefore,  prematurely  instituted,  and  it  must  be 
dismissed. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Probate  Court 
be  annulled,  and  reversed ;  and  that  ours  be  for  the  defendant,  as 
in  case  of  nonsuit,  with  costs  in  both  courts. 
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Samuel  Rudt  t;.  John  D.  Harding  and  another. 

After  the  dissolution  of  a  partnership  do  one  of  the  partners  can  use  the  social  name 
so  as  to  bind  the  others.  Any  authority  to  do  so  must  be  derived  from  a  new  con- 
tract between  the  parties,  and  such  a  contract  is  essentially  one  of  mandate.  To 
draw  or  endorse  any  bill,  or  note,  in  the  name  of  the  former  partnership,  the  au- 
thority must  be  express  and  special.    C.'C.  art.  296^ 

A  partner  in  an  ordinary  partnership,  may,  during  its  existence,  bind  his  co-partner,  if 
it  be  shown  that  the  transaction  benefitted  the  partnership.    C.  C.  art.  2845. 

Appeal  from  the  District  Court  of  Carroll,  Currt/y  J. 

Browder,  for  the  plaintiflf. 

Willson,  for  the  appellant. 

Simon,  J.  This  action  is  instituted  to  recover  the  balance  due 
on  a  promissory  note,  executed  at  Louisville,  in  Kentucky,  on  the 
2d  of  July,  1840,  payable  six  months  after  dale,  and  subscribed, 
"  Harding  &  Owen."  The  note  is  drawn  jointly  and  severally, 
for  the  sum  of  $1254  90,  and  is  credited  on  the  back  by  $660  88. 

The  defendants  severed  in  their  defence.  Owen  pleaded  the 
general  issue ;  and  Harding,  after  denying  that  he  ever  was  in 
partnership  with  his  co-defendant,  denied  specially  his  signature 
to  the  note  sued  on,  alleging  that  his  name  to  the  said  note  is  a 
forgery,  &c.  His  answer  concludes  by  claiming  in  reconvention, 
the  sum  of  one  hundred  dollars  damages,  for  counsel  fees  in  de- 
fending the  suit,  &c. 

Judgment  was  rendered  below  in  favor  of  the  defendant  Owen, 
against  the  plaintifii*  and  in  favor  of  the  latter  against  Harding, 
for  the  sum  of  $594.  From  this  judgment,  Harding  has  ap- 
pealed. 

The  evidence  shows,  that  the  instrument  sued  on  purports  to 
be  an  obligation  signed  by  the  partners  of  a  particular  partner- 
ship, the  name  whereof  was  signed  by  the  defendant  Owen  ; 
that  this  note  is  the  last  of  a  series  of  notes  given  in  renewal  of 
an  original  one,  signed  jointly  by  both  partners,  and  given  for  the 


*  The  judgment  in  favor  of  Owen  was  on  the  gronnd,  that  the  defendants  were  liable 
jointly  only,  and  that  Owen  bad  paid  his  proportion. 
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price  of  a  negro  man,  purchased  by  the  defendants  in  Kentucky, 
for  the  sum  of  $800.  It  appears  that  the  slave  was  bought  for 
the  use  of  a  plantation,  then  owned  in  partnership  by  the  defend- 
ants, and  the  note  sued  on  is  the  last  renewal  of  the  original  one, 
and  was  signed  in  the  handwriting  of  Owen,  cUoney  long  after  the 
dissolution  of  the  partnership.  The  purchase  of  the  slave  was 
made  on  the  2d  of  October,  1835,  and  the  dissolution  of  the  part 
nership  took  place  in  November,  1836.  In  the  mean  time,  several 
renewals  of  the  original  note  had  been  made  by  Owen  alone,  in 
ti.e  name  of  the  firm,  to  wit :  one  on  the  2d  of  October,  1836,  by 
a  note  of  $869  20 ;  another  on  the  2d  of  January,  1 837,  by  a 
note  for  $956  12 ;  and  the  last  on  the  2d  of  July,  1840,  by  the 
note  sued  on.  The  payment  credited  on  the  back  of  said  note, 
was  made  by  Owen. 

The  question  submitted  to  our  solution,  is,  in  our  opinion,  a  very 
simple  one.  It  is,  whether  Owen  had  sufficient  authority  from 
his  former  partner,  to  renew  the  original  note  of  the  partnership 
after  its  dissolution,  and  to  use  Harding's  name,  or  the  name  of 
the  firm,  so  as  to  bind  his  co-defendant. 

It  is  first  to  be  remarked,  that  the  original  obligation,  signed  by 
the  two  partners,  was  a  joint  one  ;  that  the  note  sued  on  is  drawn 
in  solido ;  and  is  for  a  much  larger  amount  than  the  one  in  re- 
newal of  which  it  is  shown  to  have  been  given.  The. obligation 
under  consideration  cannot,  therefore,  be  said  to  be  the  same,  or 
of  the  same  nature  as  the  original  one  ;  and  in  supposing  tliat  one 
partner  could,  after  the  dissolution  of  a  particular  partnership, 
settle  or  transact  the  unfinished  business  of  the  old  firm,  in  the 
name  of  all  the  partners,  it  is  clear,  that  he  cannot  bind  them  in 
any  other  manner,  than  in  that  in  which  they  were  originally 
bound ;  unless  he  obtains  from  them  a  special  authority  to  do  so. 

But  our  jurisprudence  is  well  established  that,  after  the  disso- 
lution of  a  partnership,  no  one  of  the  partners  is  at  liberty  to  use 
the  social  name  so  as  to  bind  the  others.  4  La.  32.  6  La.  683. 
13  La.  197.  15  La.  496.  16  La.  69.  18  La.  333.  In  the 
case  of  Peters  4*  Millard  v.  Gardere,  8  La.  568,  this  court  said, 
that  the  authority  must  be  derived,  not  from  the  former  relations 
of  the  parties  as  partners,  but  from  a  new  contract  or  agreement 
between  them,  and  such  contract  is  essentially  that  of  mandate. 
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Here,  it  is  true,  it  was  shown  that  Harding  requested  his  fortner 
partner,  to  make  some  arrangement  of  their  unsettled  partnership 
affairs  in  Kentucky ;  but  there  is  no  proof  that  he  gave  to  Owen 
any  authority  to  renew  the  note,  and  to  use  the  name  of  the  firm  ; 
and  our  law  says  in  positive  terms,  that  "  to  draw  or  endorse  bills 
of  exchange,  or  promissory  notes,"  the  power  must  be  express 
and  special.     Civil  Code,  art.  2966. 

It  has  been  urged,  however,  and  this  was  the  basis  of  the  judg- 
ment appealed  from,  that  the  authority  of  a  partner,  in  an  ordi- 
nary partnership,  is  sufficient  to  bind  his  co-partner,  if  it  is  shown 
that  the  transaction  benefitted  the  partnership,  and  we  have  been 
referred  to  the  Civil  Code,  an.  2845,  and  13  La.  197.  This  is 
undoubtedly  correct,  if  the  engagement  is  contracted  during  the 
existence  of  the  partnership ;  and  in  this  case,  Harding  would 
perhaps  have  been  bound  to  pay  the  one-half  of  the  price  of  the 
slave  purchased  in  Kentucky,  on  the  original  note  of  $800,  if  the 
contract  had  been  made  by  Owen  alone,  on  showing  that  the  part- 
nership was  benefitted  by  the  transaction ;  but  this  rule  cannot 
extend  to  contracts  made  after  the  dissolution  of  the  partnership. 
Neither  partner  has  the  right  of  binding  the  other,  upon  an  en- 
gagement contracted  after  the  partnership  is  at  an  end  ;  and  to 
say,  that  Owen  could  validly  contract  the  obligation  sued  on,  in 
the  name  tf  the  firm,  after  it  had  ceased  to  exist,  and  bind  his 
former  partner,  in  solido,  with  himself,  and  for  a  larger  amount 
than  that  originally  due,  on  showing  that  the  first  contract  was 
for  the  benefit  of  the  partnership,  would  be,  in  our  opinion,  a  di- 
rect violation  of  the  rule  so  often  and  repeatedly  recognized. 
Again,  it  is  necessary  that  the  authority  to  do  so,  should  be  de- 
rived from  a  new  contract  between  the  partners,  indepengient  and 
distinct  from  the  one  formerly  existing  between  them,  under 
which  the  original  transaction  was  made.  If  Owen  is  bound  to 
pay  the  whole  amount  of  the  note  sued  on,  he  may,  perhaps,  have 
his  recourse  against  his  former  partner,  to  be  by  him  indemnified 
for  the  payment  of  his  portion  of  the  partnership  debt,  as  it  was 
originally  contracted  ;  but  it  is  clear,  the  plaintiff  has  no  right  of 
action  against  Harding  upon  the  renewed  obligation,  contracted 
by  Owen  without  any  special  authority  from  his  former  partner. 
We  think  the  District  Judge  erred,  in  considering  the  note  sued 
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on  as  a  continuation  of  a  partnership  transaction ;  and  oar  judg- 
ment niust  be  in  favor  of  Harding. 

It  is,  therefore,  ordered  that  the  judgment  df  the  District  Court 
be  annulled^  and  that  ours  be  in  fairor  of  the  defendai\t  Harding, 
against  the  plaintiff,  with  costs  in  both  courts. 


Joshua  R.  Mead  v.  Alexander  H.  Carnal  and  another. 

Where  there  are  several  post  offices  through  which  an  endorser  receives  his  letters  and 
papers  indifTerently,  notice  of  protest  must  be  sent  to  the  one  nearest  his  residence  ; 
bat  when  he  habitually  receives  his  letters  and  papers  through  the  more  distant  one, 
notice  through  it  will  be  valid. 

Appeal  from  the  District  Court  of  Rapides,  Ktngf  J. 

Lerkiey  for  the  plaintiff. 

Evans f  for  the  appellant. 

Simon,  J.  This  suit  was  brought  against  the  maker  and  en- 
dorser of  a  promissory  note.  Judgment  was  rendered  below 
against  the  two  defendants,  in  solidOf  and  one  of  them,  Bryce,  the 
endorser,  took  the  present  appeal. 

The  only  defence  set  up  by  the  appellant  is,  that  the  plaintiff 
has  failed  to  pro?e  that  due  and  legal  notice  of  protest  was  given 
to  the  endorser. 

The  notice  was  forwarded  to  the  endorser  by  placing  in  the 
post  office  at  New  Orleans,  a  letter  containing  it,  directed  to  J. 
G.  Bryce,  Alexandria,  La. ;  and  the  evidence  shows,  that  at  the 
date  of  the  protest,  (January,  184!,)  the  endorser's  permanent 
residence  was  in  the  Pine  Woods,  about  eight  miles  from  the  Cotile 
post  office.  His  residence  at  that  time  was  about  twenty  miles 
from  Alexandria,  and  there  was  then  a  post  office  at  Cotile. 

It  is  further  shown,  however,  that  Bryce  was  formerly  in  the 
habit  of  receiving  all  his  letters  and  papers  at  Alexandria,  and 
that  all  communications  to  him  came  addressed  to  his  name.  A 
witness,  (Mr.  Brewer,)  states  that  Bryce,  Barry,  and  himself,  (all 
lawyers,)  in  January,  1841,  and  for  more  than  two  years  previous 
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thereto,  as  well  a«  for  some  time  after,  had  a  box  in  the  post  office 
at  Alexandria. 

It  results,  therefore,  from  the  evidence,  that  at  the  time  notice 
was  sent  to  the  appellant,  Cotile  was  the  nearest  post  office  to  bis 
residence,  but  that  he  was  in  the  habit  of  receiving  all  his  letters 
and  papers  at  the  post  office  at  Alexandria,  where  he  had  a  box. 

The  District  Judge,  in  our  opinion,  did  not  err.  In  matters  of 
notices  of  protest  to  endorsers,  we  have  uniformly  and  repeatedly 
established  the  distinction,  that  when  it  is  shown  there  are  several 
post  offices  in  the  parish,  through  which  the  endorser  receives  his 
letters  and  papers  indifferently,  the  notice  must  be  sent  to  the 
nearest.  Foreman  v,  Wikoff^  16  La.  20.  Mechanics  and  Tra- 
ders Bank  v.  Compton  et  al.^  3  Robinson,  4r.  Nicholson  v.  Afar- 
ders,  3  Robinson,  342.  Whilst  we  have  held  in  other  cases,  that 
when  it  is  shown  that  the  endorser  habitually  receives  his  letters 
and  papers  through  the  more  distant  post  office,  a  notice  given 
through  it  is  valid.  Bank  of  Louisiana  v.  Watson,  15  La.  41. 
Union  Bank  of  Louisiana  v.  Brown,  I  Robinson,  107.  Here,, 
the  appellant  is  shown  not  only  to  be  in  the  habit  of  receiving  his 
letters  through  the  Alexandria  post  office,  but  also  to  keep  a  box 
there.  This  last  circumstance  strengthens  very  much  the  idea 
that  the  appellant  does  not  receive  his  letters  through  any  other 
post  office,  as  it  may  fferhaps  amount  to  an  indirect  or  tacit  in- 
struction given  to  the  postmaster  at  Alexandria,  to  retain  said  ap- 
pellant's letters  and  papers,  and  keep  them  in  the  box  until  sent 
for. 

Judgment  affirmed. 


Ex  PARTE  Edwin  Murray. 

Where  on  an  application  for  a  monition  under  the  act  of  10  March,  1834,  by  a  pur- 
chaser at  a  Sheriff  *8  sale,  for  the  porpoee  of  confirming  hit  title  to  the  property 
purchased,  it  is  alleged  by  the  party  opposing  the  homologation  of  the  sale,  that 
the  previous  advertiaemenU  required  by  law  were  not  made,  the  cnusprobandt  is 
on  the  petitioner.  They  are  essential  to  the  Talidity  of  the  sale,  and  must  be 
proved  when  denied. 
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Appeal  from  the  Court  of  Probates  of  Caddo,  Jenkins ^  J. 

Martin,  J.  Edwin  Murray  filed  a  petition  for  a  monition  to 
perfect  a  sale  made  by  the  Court  of  Probates.  Hannah  B.  Sew- 
all,  and  Charlotte  Eastman,  heirs  of  John  O.  Sewall,  are  appel- 
lants from  a  judgment  in  his  favor.  They  oppose  his  preten- 
sions on  several  grounds.  It  is  useless  to  examine  any  but  the 
seventh,  which  is,  that  the  sale  took  place  before  the  expiration  of 
the  usual  delays,  without  the  legal  advertisements  being  made, 
and  not  according  to  the  terms  stated  in  the  order.  The  oppo- 
nent having  denied  that  the  legal  advertisements  had  been  made, 
the  ontis  probandi  devolved  on  the  petitioner,  who  had  the  means 
of  proving  that  the  legal  advertisements  had  been  made,  if  they 
were  really  so,  while  it  was  impossible  for  the  opponents  to  prove 
that  they  were  not.  Preceding  advertisements  being  of  the  es- 
sence of  a  forced  or  judicial  sale,  the  courts  cannot  recognize  any 
validity  in  such  a  sale,  when  it  is  alleged,  that  it  took  place  without 
the  legal  advertisements,  and  the  opposite  party  does  not  produce 
evidence  of  them. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled,  the  op- 
position sustained,  and  the  sale  set  aside ;  the  petitioner  paying 
the  costs  in  both  courts. 

Thumiei/  and  Grain,  for  the  petitioner. 

Gilbert  and  P,  A.  Morse,  for  the  appellants. 


John  E.  Faures,  Assignee  of  the  estate  of  Antoine  Jonau,  a 
Bankrupt,  v,  Auouste  Metoyer. 

A  copy  of  a  decree  of  a  District  Court  of  the  United  States  sitting  in  Bankruptcy, 
certified  under  the  tignatore  of  the  Clerk,  appointing  an  assignee  to  the  estate  of 
a  bankrupt,  and  ordering  him  to  give  security  in  a  certain  sum  for  the  faithful  dis 
charge  of  his  duties,  is  sufficient  evidence  of  the  authority  of  the  person  so  appoint- 
ed to  sue  as  assignee,  where  the  exception  does  not  state  the  grounds  on  which 
plaintiff's  capacity  is  denied.  It  will  not  be  presumed  that  the  certificate  was  de- 
livered, before  the  person  so  appointed  had  complied  with  the  orders  of  the  court. 

Appeal  from  the  District  Court  of  Natchitoches,  Boyce,  J. 
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MoRPHT,  J.  This  suit  is  brought  by  the  plaintiff  as  assignee 
of  the  bankrupt  Antoine  Jonau,  liquidating  partner  of  the  late  mer- 
cantile firm  of  Jonau,  Metoyer  &  Co.,  cooiposed  of  Jonau,  Au» 
guste  Metoyer,  and  Emilien  Larrieu.  The  object  of  it  is,  to  re-r 
cover  of  Auguste  Metoyer,  one  of  the  late  partners,  the  amount  of 
certain  notes  which,  after  the  dissolution  of  the  partnership,  and 
in  settlement  of  a  debt  he  owed  to  it,  he  subscribed  to  the  order 
of  the  firm.  The  defendant  excepted  to  the  capacity  in  which  the 
plaintiff  instituted  this  suit,  and  denied  his  right  to  sue.  This  ex 
ception  having  been  sustained,  and  the  suit  dismissed,  the  plain-: 
tiff  has  appealed. 

The  plaintiff's  capacity  and  right  to  sue  are,  in  our  opinion, 
sufficiently  shown  by  a  certified  copy,  which  we  find  in  the  re- 
cord, of  a  decree  of  the  United  States  District  Court  for  the  Eas- 
tern District  of  Louisiana  sitting  in  Bankruptcy,  which  appoints 
him  assignee  of  the  said  bankrupt.  The  same  decree  orders,  that 
the  said  J.  E.  Faures  shall  give  security  in  a  bond  to  the  United 
States,  with  two  sufficient  sureties  to  be  approved  of  by  the  Court, 
in  the  sum  of  $25,000,  conditioned  for  the  due  and  faithful  dis- 
charge of  all  his  duties  as  such  assignee,  &c.*   This  appointment  is 


*  The  copy  wee  in  the  following  words  : 

'^UNrrsD  States  District  Couet,  Eastern  District  op  liOUi8iAN4.  Sitting 
in  Bsnkroptcy,  April  9th,  1843.  Present,  the  Hon.  T.  H.  McCaleb,  Judge. 
In  the  matter  of  the  petition  of  Antoink  )  ^  .g 
Jonau,  to  be  declared  a  bankrupt.  ^  <>  '  * 
.  The  petition  and  proois  having  been  inspected  and  considered  hy  the  court,  and  be- 
ing fo^nd  in  conformity  with  the  requirements  of  the  act  of  Congress,  it  is,  therefore, 
ordered,  that  Antoine  Jqhav  of  New  Orleans,  be,  and  he  is  hereby  declared  and  de- 
creed bankrupt,  pursuant  to  the  act  of  Congress  entitled,  "  an  act  to  establish  a  Uni- 
form System  of  Bankruptcy  throughout  the  United  States,"  passed  August  19,  1841, 
It  is  further  ordered,  that  John  IJ.  F4URE8  of  New  Orleans,  be,  and  he  is  accordingly 
hereby  appointed  assignee  of  the  estate  of  the  said  bankrupt,  and  that  the  said  John  £. 
Faures  give  security  in  a  bond  to  the  United  States,  with  two  sufficient  sureties,  to 
be  approved  of  by  the  court,  in  the  suin  of  twenty-five  thousand  dollars,  conditioned 
for  the  due  and  faithful  disohsrge  of  all  his  duties  as  such  assignee,  and  his  compliance 
with  the  orders  and  directions  of  the  court.  And  it  is  further  ordered,  that  the  clerk 
do  certify  and  cause  to  be  delivered  this  order  to  the  said  assignee. 

Clerk's  office,  April  19th,  1843.    I,  N.  R.  Jennings,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  Eaatem  District  of  Louisiana,  do  certify  that  the  above  orders  and 
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an  absolute  one.  We  are  not  to  presume  that  the  clerk  delivered 
this  certificate  to  the  plaintiff  before  he  had  complied  with  the  or- 
ders of  the  court.  At  all  events,  we  think  that  the  plaintiff  has 
made  a  sufficient  showing,  on  an  eiception  so  vague  as  thsit  taken 
by  the  defendant,  which  does  not  state  the  grounds  on  which  the 
plaintiff's  capacity  and  right  to  sue  are  denied. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  that  the  exception  be  overruled,  and  that  the  case  be 
remanded  to  be  proceeded  in  according  to  law ;  the  defendant  and 
appellee  paying  the  costs  of  this  appeal 

Dunbar,  Hyams,  and  Elgee,  for  the  appellant. 

P.  A.  Morse f  and  Roysdon.  for  the  defendant. 


Judith  Ann  Leonard.  Cuny  v.  Clarissa  Dudlbt. 

Payment  of  the  costa  of  the  lower  court  by  a  defendant  who  baa  taken  a  devoIutWe 
appeal,  is  not  each  an  ezeeotion  of  the  jadgment,  aa  will  take  away  the  right  of  ap- 
peal.   Payment  of  the  coats  might  have  been  compelled  by  execution,  the  appeal 


A  mairied  woman,  not  separated  from  bed  and  board,  cannot  sue  or  be  sued,  without 
the  authorization  of  her  husband,  or  that  of  the  Judge  before  whom  the  suit  is 
brought.  Nor  csn  she  appeal  from  a  judgment  rendered  against  her,  without  hav- 
ing been  ao  authorized. 

Appeal  from  the  District  Court  of  Rapides,  King,  J. 

Flint  and  Thomas,  for  the  plaintiff. 

Harris,  for  the  appellant. 

Martin,  J.  The  dismissal  of  this  appeal  is  asked  on  the  affi- 
davit  of  the  counsel  for  the  plaintiff  and  appellee,  who  attests,  that 
the  appellao^has  executed  the  judgment  appealed  from  ;  that  she 
is  a  married  woman,  and  was  so  at  the  time  she  obtained  the  ap- 


decrees  were  this  day  made  by  the  court,  and  duly  entered  m  the  Docket  of  Bankrupt 
Proceedings. 

N.  R.  JBN]f INGS, 

To  JoHM  E.  Faukbs,  Cleik  of  the  United  Sutes  District  Coait, 

Assignee.  Eastern  District  of  Louinana. 
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peal,  and  was  hot  assisted  by  her  husband,  or  authorized  by  the 
Judge  in  obtaining  said  appeal,  and  is  not  bound  by  the  bond 
which  she  executed  without  his  authority. 

It  is  true,  that  she  paid  the  costs  in  the  court  below ;  but  her 
appeal  is  devolutive  only,  and  the  clerk  might  have  compelled  her, 
by  an  execution,  to  pay  the  costs. 

It  is  not  denied,  that  she  is  a  married  woman  ;  and  as  such,  she 
cannot  stand  in  judgment,  or  institute  a  suit  without  the  authoriza- 
tion of  her  husband,  or  that  of  the  Judge.  It  has  been  urged  on 
her  behalf,  that  the  suit  which  terminated  in  the  judgment  appeal- 
ed from,  was  brought  against^ her  while  she  was  married,  and  that 
her  husband  was  not  made  a  party  thereto.  If  that  be  the  case, 
she  may  be  relieved  by  an  appeal,  or  action  of  nullity  ;  but  the 
appeal,  and  the  action  of  nullity,  are  both  suits  which  she  cannot 
institute  without  authorization. 

Appeal  dismissed. 


bV  m         Joseph  T.  Robinson  v.  Alexander  Butler  and  another. 

The  omiaaioD  of  a  plaintiff  in  an  action  agaioet  a  married  womani  to  caaae  her  to  be 
authorized,  either  by  her  husband  or  the  court,  to  defend  the  auit,  rendering  the  pro- 
ceedings absolutely  null,  will  be  noticed  by  the  court,  though  it  escape  the  atten- 
tion of  the  parties.  In  such  a  case  the  judgment  may  be  reversed,  and  the  case 
remanded  to  enable  the  plaintiff  to  have  the  opposite  party  legally  authorized  to 
defend  the  action. 

• 
Appeal  from  the  District  Court  of  Claiborne,  Kiitg^  J. 
Lawson  and  Tuomey,  for  the  appellant. 
J.  Taylor,  for  the  defendants. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  of  non 
suit,  in  an  action  for  the  Rescission  of  a  sale  made  by  one  of  the 
defendants  to  the  other,  the  vendor  being  insolvent,  and  the  sale 
having  no  other  object  than  to  give  to  the  vendee  an  unjust  pre- 
ference over  her  co-creditors,  for  a  very  small  sum,  for  which  he 
has  a  claim  against  the  vendor,  who  is  her  son. 

There  is  an  error  apparent  on  the  face  of  the  record,  which, 
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although  our  attention  has  not  been  drawn  thereto  by  either  of 
the  parties,  it  is  our  duty  to  notice.  One  of  the  defendants  being 
a  married  woman,  it  became  necessary  for  the  plaintiff  in  or- 
der to  sustain  his  suit,  to  have  had  her  authorized  to  defend  it, 
either  by  her  husband,  or  by  the  court.  The  husband  being  an 
absentee,  both  means  were  resorted  to.  The  first  was  attempted 
in  the  petition,  by  a  clause  praying,  that  a  curator  might  be  ap- 
pointed to  him,  and  that  he  might  be  cited  to  come  and  assist  his 
wife.  The  other  was  attempted  by  a  motion  in  court,  that  the 
court  might  authorize  the  wife  to  defend  the  suit  alone.  We  find 
no  evidence  of  the  appointment  of  such  a  curator.  The  plain- 
tiff's motion  to  have  the  wife  authorized  by  the  court  to  defend 
the  suit,  is  indeed  spread  on  the  record  ;  but  the  court  intimated 
a  desire  to  have  some  time  to  consider  it,  and  the  record  does 
not  show,  that  the  plaintiff  ever  provoked  a  decision  on  his  mo- 
tion. 

This  error  forms  an  absolute  nullity,  and  one  of  those  which 
relate  to  the  good  order  of  society.  Errors  of  this  kind  are  al* 
ways  noticed  by  the  courts,  although  they  escape  the  attention  of 
the  party  against  whose  rights  they  militate. 

It  is,  therefore,  ordered,  that  the  judgment  be  reversed,  the  ver- 
dict set  aside,  and  the  case  remanded  for  further  proceedings, 
with  directions  to  the  Judge  to  act  on  the  plaintiff's  motion  for 
the  authorization  of  the  wife  by  the  court ;  the  defendants  paying 
the  costs  of  the  appeal. 


William    Vancampem    t;.    Lemuel    B.  Morris,  Tutor,   and 

another. 

Where  an  appeal  ia  taken,  the  tranacript  of  tbe  record  must  be  filed  within  three  ju- 
dicial days  after  the  return  day,  or  it  will  be  too  late.  The  rale,  that  when  an  act 
is  to  be  done  within  a  given  time,  it  may  be  done  afterwards  if  nothing  occurs  to 
prevent  it,  does  not  apply  to  such  a  case. 

Appeal  from  tbe  Court  of  Probates  of  Concordia,  Dunlap,  J. 
F.  H.  Farrar,  for  the  appellant. 
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Stacy,  for  the  defendants. 

Simon,  J.  The  defendants  and  appellees  have  moved  to  dis- 
miss this  appeal,  on  the  ground  that  the  appellant  neglected  to  file 
the  transcript  on  the  return  day,  or  even  the  return  term  of  the 
same  ;  although  it  was  ready  to  be  filed  at  that  time. 

It  appears,  that  the  order  of  appeal  was  obtained  on  the  6th  of 
August,  1842  ;  that  it  was  made  returnable  on  the  second  Mon- 
day of  October  ensuing ;  that  the  appeal  bond  was  filed  on  the 
29th  of  September,  1842;  and  that  the  citation  of  appeal  was 
served  on  the  20th  of  October  following.  The  certificate  of  the 
clerk  is  dated  30th  of  September,  1842,  and  the  transcript  was 
only  filed  in  this  court,  on  the  30th  of  September,  1843. 

This  is  clearly  irregular.  We  have  often  said,  that  the  trans- 
cript of  the  record  must  be  filed  within  three  judicial  days  after 
the  return  day,  and  that  the  rule,  that  when  an  act  is  to  be  done 
within  a  given  time,  it  may  be  done  afterwards  if  nothing  occurs 
to  prevent  it,  does  not  apply  to  the  case  of  filing  a  transcript  of 
the  record  of  appeal.  8  La.  206.  7  La.  177.  The  record  in 
this  case  should  have  been  filed  within  the  legal  delay,  during  the 
last  term  of  this  court,  and  it  is  now  too  late  to  have  any  legal 
efiect. 

Appeal  dismissed. 


BusHROD  Jenkins,  Administrator  of  the  Succession  of  John  C. 
McLeod,  t;.  Seth  Sbeldon. 

Appeal  from  the  District  Court  of  Caddo,  Kings  J* 

Craifii  for  the  plaintiff. 

Gilbert^  P.  A.  Morse  and  Roysdon,  for  the  appellant. 

Martin,  J.  The  plaintiff  states  that  his  intestate,  being  desi- 
rous to  obtain  money  for  the  purchase  of  a  tract  of  land  from  the 
government  of  the  United  States,  applied  to  the  defendant,  and 
as  the  best  way  to  secure  the  re-payment  of  the  money,  proposed 
to  permit  him  to  take  the  certificates  of  entry  from  the  Register 
and  Receiver  in  his,  the  defendant's,  name  ;  that,  accordingly,  the 
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defendant  made  a  joint  note  with  the  plaintiff's  intestate,  on  the 
faith  of  which  the  latter  realized  the  money  ;  that  on  this  the  de- 
fendant entered  into  a  written  obligation,  to  transfer  all  his  right 
to  the  land  thus  purchased  to  the  intestate^  oa  the  payment  of  the 
amount  of  said  note  ;  that  the  note  has  long  ago  been  paid  by  the 
intestate  ;  and  that  the  defendant  refuses  to  permit  ihe  land  to  fall 
into  the  estate  of  the  intestate,  and  fraudulently  seeks  to  avail 
himself  of  the  apparent  title,  of  which  he  is  in  possession^ 

The  defendant  relies  on  a  plea  of  the  general  issue.  There 
was  a  verdict  and  judgment  against  him,  and  he  has  appealed. 

The  plaintiff's  evidence  consists  of  the  obligation  of  the  de- 
fendant to  convey  the  land,  and  of  the  production  of  the  joint  note 
of  his  intestate  and  the  defendant,  from  among  the  papers  of  the 
estate.  The  defendant  has  not  pretended  that  he  has  paid  any 
part  of  the  note.  His  counsel  has^  indeed^  urged  that  the  pur- 
chase was  a  joint  one,  between  the  intestate  and  him  ;  but  this  is 
negatived  by  the  written  obligation,  and  by  the  testimony  of  the 
man  who  discounted  the  note  on  the  defendant's  credit. 

Judgment  affirmed. 


ThomAs  H.  Yeatman  v.  WilIiam  HENDERsolir. 

Where  a  defendant,  after  having  obtained  several  continuances,  moves  for  leave  to  file 
an  amended  ansv^er  propounding  interrogatories  to  the  plaintiff,  a  resident  of  another 
State,  evidently  merely  for  delay,  permission  will  be  refused. 

Appeal  from  the  District  Court  of  Carroll,  Willson^  S* 

Selby,  for  the  plaintiff. 

Bemiss  and  Stockton^  for  the  appellant. 

Martin,  J.  The  plaintiff  seeks  to  recover  from  the  defendant 
the  amount  of  six  promissory  notes^  three  of  which  wefe  made  by 
him,  and  the  other  three  by  the  firm  of  John  Henderson  &,  Co., 
of  which  he  is  a  member.  The  defendant  admitted  his  signature, 
to  the  first  three  notes,  but  denied  that  the  other  three  were  signed 
by  him,  without  admitting  or  denying  his  partnership  with  John 
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Henderson  Sl  Co.,  or  that  they  were  signed  by  the  latter.  He 
urged  the  absence,  or  failure  of  the  consideration  of  the  three  first 
notes.  He  pleaded  that  the  other  three  were  also  given  without 
consideration  ;  and  the  payee  gave  a  receipt  against  said  notes. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant has  appealed. 

Our  attention  is  drawn  to  a  bill  of  exceptions  to  the  opinion  of 
the  court,  refusing  to  the  defendant  leave  to  file  an  anaended  answer 
propounding  interrogatories  to  the  plaintiff.  The  court  refused 
leave,  on  the  ground  that  the  application  appeared  tardy,  and  was 
evidently  made  to  delay  the  trial  of  the  suit,  which  was  instituted 
in  August,  1 840,  ihe  defendant  having  obtained  several  continu- 
ances. This  application  was  made  in  November,  1642,  and  the 
plaintiff  residing  in  the  Slate  of  Ohio,  the  suit  must  have  been 
continued  to  give  him  time  to  answer.  It  does  not  appear  to  us 
\|iat  the  court  erred. 

The  record  shows,  that  the  claim  of  the  plaintiff  was  fully 

proved,  and  the  consideration  of  the  notes  established ;  and  the 

defendant  failed  in  showing   any  thing  which  he  had  alleged  in 

his  defence. 

Judgment  affirmed- 


Phosbb  Carter  v.  James  Monetti. 

A  patent  from  the  United  Sutea  for  a  part  of  their  public  lands  is  concIutiTe,  unless 
attacked  for  error  or  fraud. 

Appeal  from  the  District  Court  of  Madison,  Curry,  J. 

Copley,  for  the  appellant. 

Stockton^  for  the  defendant. 

Bttllard,  J.  The  plaintiff  alleges,  that  she  is  the  legal  owner 
of  fractional  section  Mo.  1,  in  township  16,  of  range  No.  IS  east, 
on  the  Roundaway  bayou,  in  the  parish  of  Madison.  That  she 
acquired  title  thereto  by  pre-emption  and  entry  at  the  Land  Office 
at  Monroe,  Louisiana,  but  that  in  the  duplicate  receipt  in  her  fa- 
vor, the  officers  at  the  Land  Office  inserted  by  mistake  that  it  was 
in  range  thirteen^  instead  of  twelve.     She  represents,  that  one 
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James  Monetti  has  possession  of  a  part,  and  claims  to  be  owner 
of  the  whole.  She  asks  for  judgment,  and  to  be  decreed  to 
be  the  just  and  true  proprietor,  and  for  two  thousaud  dollars  da- 
mages. 

James  Monetti,  the  original  defendant,  disclaims  title  in  him- 
self, but  alleges,  that  he  holds  possession  for  John  W.  Monetti, 
who,  he  asserts,  is  the  real  owner  of  the  lot  of  land  claimed  by 
the  plaintiff. 

John  W.  Monetti  thereupon  makes  himself  a  party,  denies  the 
title  of  the  plaintiff,  and  avers,  that  he  is  the  only  just,  and  true 
proprietor  of  the  lot  in  controversy. 

After  a  trial  upon  the  merits,  there  was  a  judgment  for  the  de- 
fendant, adjudging  the  land  to  belong  to  him,  and  the  plaintiff  ap- 
pealed. 

The  defendant  gave  in  evidence,  as  proof  of  his  title,  two  pa- 
tents from  the  United  States,  the  one  dated  the  28th  of  July,  1840, 
in  his  favor,  for  the  east  half  of  lot  No.  1,  in  township  16,  of  range 
12  east,  containing  seventy  acres  and  forty-two  and  a  half,  hun- 
dredths, and  the  other  dated  January  12,  1841,  for  the  west  half 
of  the  same  lot,  containing  the  same  quantity. 

These  patents  cover  the  locus  in  quo,  and  are  conclusive,  in  our 
opinion,  upon  the  question  of  title  between  the  parties.  In  the 
case  of  Lott  and  others  v.  Prudhomme  and  another,  decided  at  the 
last  term  at  this  place,  (3  Robinson,  293,)  we  held,  that  in  an 
action  at  law,  the  patent  from  the  United  States  for  a  part  of  their 
public  lands  is  conclusive,  unless  attacked  for  error  or  fraud.  13 
Peters,  493. 

The  plaintiff,  however,  contends,  that  the  patents  were  issued  in 
fraud  of  her  rights  as  a  pre-emptioner.  Even  admitting,  that  this 
is  the  proper  form,  as  well  as  forum,  in  which  the  plaintiff  might 
seek  to  avoid  the  patents  issued  to  the  defendants,  it  does  not  ap- 
pear to  us,  that  she  has  shown  such  evidence  of  right  as  entitles 
her  to  complain.  Her  claim  was,  at  best,  but  inchoate — never 
finally  recognized  by  those  officers,  who  alone  were  competent  to 
decide  upon  pre-emption  claims ;  and  until  her  claim  has  been 
acted  upon  and  confirmed,  she  cannot  successfully  oppose  it  to  a 
patent  issued  for  the  land  in  controversy. 

Judgment  affirmed. 
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John  J.  Guion  and  another  v.  Robert  Ford. 

Id  an  action  by  the  plaintifib,  as  assignees  of  a  prison-bounds  bond,  againot  the  saretj, 
parol  evidence  is  admissible  to  prove  a  variance  betweeq  the  names  of  the  assignees 
on  the  bon4  and  those  of  the  plaintiffs,  to  be  bat  a  clerical  error. 

Appeal  from  the  District  Court  of  Madison,  Willson,  J. 

Stockton,  and  Steele,  for  the  appellants. 

F.  H.  Farrur^  and  Bemiss,  for  the  defendant. 

Martin,  J.  This  is  an  action  upon  a  prison-bounds  bond. 
The  defendant  pleaded  the  general  issue.  The  plaintiffs  intro^ 
duced  the  bond  given  to  the  Sheriff  of  the  Parish  of  Carroll,  who 
had  arrested  Rusk,  the  principal  therein,  on  a  ca,  sa,^  issued  on 
a  judgment  obtained  by  Guioil  &  Prentiss,  on  the  back  of  which 
is  an  assignment  to  ''John  J.  Ouion  and  Samuel  S.  Prentiss," 
(Guion  &,  Prentiss.)  It  is  admitted  that  Rusk  was  killed  out  of 
the  Parish  of  Carroll,  There  was  a  verdict  and  judgment  in  far 
yor  of  the  defendant  and  the  plaintiffs  have  appealed. 

Our  attention  has  been  drawn  to  several  bills  of  exceptions. 
The  first,  is  to  the  opinion  of  the  court  rejecting  the  evidence  of 
Stockton,  who,  deposed  that  he  brought  the  original  suit  against 
Rusk,  or)  which  the  ca,  sa.  was  issued  i  that  the  plaintiffs  in  that 
suit,  were  really  the  same  persons  as  those  in  the  present ;  that, 
in  the  original  suit,  the  christian  name  of  Prentiss  was,  by  mis- 
take, stated  in  the  petition,  to  be  Samuel  S.  instead  of  Sargeant 
S.  The  second  bill,  is  to  the  rejection  of  the  assignment  of  the 
prison-bounds  bond  ao  the  plaintiffs,  on  the  ground  of  the  same 
misnomer,  The  last  bill  relates  to  the  Judge's  charge,  which  sta- 
ted that,  in  order  to  be  enabled  to  find  for  the  plaintiff,  the  jury 
must  be  convinced  that,  in  the  original  suit,  judgment  had  been 
rendered  in  favor  of  Sargeant  S.  Premiss  and  John  J.  Guion,  by 
those  names  and  designations  ;  that,  an  execution,  or  ca,  sa,^  had  is- 
sued on  said  judgment ;  that,  on  that  execution,  the  defendant. 
Rusk,  had  been  taken  in  execution  ;  and  that,  the  said  Rusk  and 
Ford  gave  the  bond  sued  on.  The  plaintiffs'  counsel,  requested 
the  court  to  withdraw  that  charge,  and  to  charge  the  jury,  that  if 
ihey  believed  the  plaintiffs  in  the  original  suit  and  the  present  to 
be  the  same  persons,  and  that  the  other  material  allegations  of  the 
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plaintiffs'  petition  have  been  proved,  they  must  find  for   them. 
This,  the  court  refused. 

The  counsel  for  the  appellants  contends,  that  the  assignment 
was  made  to  Samuel  S.  Prentiss  and  John  J.  Guion ;  that  this 
was  a  clerical  error,  as  appears  from  the  original  suit  against  Rusk, 
which  was  brought  under  the  names  of  Samuel  S.  Prentiss  and 
John  J.  Guion,  who  were  in  partnership,  under  the  firm  of  Guion 
6c  Prentiss  ;  that  Rusk  did  not  avail  himself  of  this  error  ;  that  the 
judgment  on  which  he  was  arrested,  was  against  him,  aod  that  the 
prison-bounds  bond  was  given  in  a  case  in  which  Guion  & 
Prentiss  were  plaintiffs.  If  the  assignment  had  been  made  to 
Guion  &  Prentiss,  it  would  have  been  perfectly  correct.  It  is 
Irue,  it  is  made  to  Samuel  S,  Prentiss  and  John  J.  Guion,  but  im- 
mediately after  these  names,  the  Sheriff  takes  care  to  insert  be- 
tween a  parenthesis  "Guion  &  Prentiss,"  which  is  the  firm  under 
which  the  plaintiffs  carried  on  their  afikirs.  These  circumstances, 
it  is  urged,  authorize  parol  evidence  to  show  that  the  word  Samuel 
was  inserted  through  error,  instead  of  that  of  Sargeant,  there  being 
but  two  partners  in  the  firm,  and  neither  being  named  SamueL  The 
surety  may  avail  himself  of  all  the  pleas  which  his  principal  might 
resort  to.  Rusk  being  arrested  on  a  ca,  sa.,  issued  on  a  judgment 
obtained  by  Samuel  S.  Prentiss  and  Jphn  J.  Guion,  could  not  be 
relieved,  because  his  plea  had  admitted  his  liability,  or  it  had  been 
found  by  a  contradictory  judgment, 

It  appears  to  us  that  the  court  erred. 

The  evidence  of  Stockton  ought  to  have  gone  to  the  jury ;  but, 
as  the  plaintiff  contends,  that  the  same  error  occurs  in  all  the  pro- 
ceedings of  the  original  suit,  we  have  thought  it  best,  notwithstand- 
ing the  evidence  excepted  to  is  incorporated  in  the  bill  of  except 
tions,  as  the  defendant  has  prayed  for  a  trial  by  jury,  to  remand 
the  case  ;  for  his  counsel,  contends  that  the  assignment  could  not 
have  been  made,  otherwise  than  it  is.  The  Sheriff  on  arresting 
the  defendant  took  his  bond,  in  which  the  judgment  is  stated  to 
have  been  obtained  by  Guion  Sl  Prentiss.  This  was  perfectly 
correct,  and  if  the  assignment  had  been  made  to  Guion  &,  Pren- 
tiss, it  would  have  been  equally  so.  But  the  Sheriff  thought,  that 
it  was  his  duty  to  assign  the  bond  to  the  plaintiffs  under  the  names 
in  which  they  had  instituted  the   suit,   prosecuted   it  to  judg- 
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ment,  and  were  attempting  to  execute  it  He  did  not  think  he  had 
any  authority  to  inquire  whether  there  had  been  any  error  in  the 
proceedings  before  the  District  Court,  or  in  the  execution  in  his 
hands.  It  has  not  appeared  to  us  necessary  to  act  upon  the  bill  of 
exceptions  to  the  charge  to  the  jury. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled,  and  the 
case  remanded,  with  directions  to  the  Judge  to  admit  parol  eyi- 
dence  of  the  misnomer,  and  to  admit  the  assignment  to  go  to  the 
jury  ;  ihe  defendant  paying  the  costs  of  the  appeal. 


John  Maxwell  v.  Lewis  A.  Collier. 

Senrioe  of  petition  and  citation,  within  the  enclosares  of  a  plantation  on  which  the 
defendant  resides,  on  a  free  person,  apparently  above  thn  age  of  fourteen,  shown  to 
have  resided  at  the  time  on  the  same  plantation,  hot  not  in  the  dwelling  house  with 
defendant,  is  sufficient.  Per  Curiam.  The  whole  plantation  was  the  domicil  of 
the  defendant,  and  service  on  a  person  living  on  it,  was  good.    C.  P.  189. 

A  plea  of  payment  will  not  antborize  evidence  of  an  adverse  claim  in  compensation 
not  equally  liquidated  with  plaintiff's  demand.    C.  C.  3305.     C.  P.  367. 

Judgments  in  this  State  upon  those  rendered  in  other  States,  must  render  them  exe- 
cutory according  to  their  tenor,  whether  via  executiva^  or  by  decreeing  their  execu- 
tion in  an  ordinary  action.  . , 

Appeal  by  the  defendant  from  a  judgment  uf  the  District  Court 
of  Concordia,  Willson,  J. 

Dunlap,  for  the  plaintiff. 

Stockton  and  Steele,  for  the  appellant. 

MoRPHY,  J.  The  defendant,  being  sued  on  two  judgments 
rendered  aganst  him  in  the  Circuit  Court  of  Adams  county,  in 
Mississippi,  amounting  together  to  $494  37,  pleaded  payment, 
after  an  exception  he  had  taken  to  the  service  of  the  citation  had 
been  overruled  by  the  court. 

The  return  of  the  Sheriff  shows,  that  service  of  the  petition 
and  citation  was  made  **  on  the  defendant,  Lewis  A.  Collier,  he 
being  absent,  by  leaving  the  same  at  his  domicil,  in  the  hands  of 
Thomas  Joy,  a  free  person  apparently  above  the  age  of  fourteen 
years,  being  and  residing  at  the  domicil  of  the  defendant,"  Sec. 
This  service,  we  think,  was  sufficient.     The  defendant  has  failed 
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to  show,  that  Joy,  his  overseer,  resided  elsewhere,  as  alleged  in 
his  exception.  The  evidence  shows,  that  the  service  was  made 
on  the  defendant's  overseer  Joy,  within  the  enclosures  of  the  plan- 
tation, where  he  and  defendant  reside,  in  the  parish  of  Concor- 
dia, although  it  does  not  establish,  that  the  overseer  resides  in  the 
dwelling  house  of  the  defendant.  The  whole  plantation  was  the 
domicil  of  the  defendant,  and  service  on  a  person  living  on  it  was 
good.     Code  of  Practice,  art.  189.     19  La.  36. 

On  the  trial,  testimony  was  offered  to  prove  a  claim  of  the  de- 
fendant's against  the  plaintiff,  for  the  value  of  certain  improve- 
ments put  upon  premises,  leased  to  him  by  the  plaintiff  in  Mis- 
sissippi, under  a  written  contract,  by  which  his  expenses  in  making 
said  improvements  were  to  be  allowed  to  him.  This  evidence 
was,  in  our  opinion,  properly  excluded  by  the  Judge  below.  The 
plea  of  payment  did  not  authorize  evidence  of  an  adverse  claim 
in  compensation,  not  equally  liquidated  with  the  plaintiff's  de- 
mand. Civil  Code,  art.  2205.  Code  of  Practice,  art.  367.  It 
further  appears  from  the  records  of  the  judgments  .rendered  in 
Mississippi,  that  the  same  claim  was  set  up  there,  and  passed 
upon.  These  judgments  form  res  judicata,  between  the  par- 
ties. 

The  appellant's  counsel  has  urged,  finally,  that  there  is  error 
in  the  judgment,  as  it  allows  eight  per  cent  interest  on  the  amount 
sued  for,  from  the  ]9th  of  June,  1841,  until  paid  ;  and  that  there 
being  no  evidence  in  the  record,  that  such  is  the  rate  of  interest 
allowed  in  Mississippi,  only  five  p^r  cent  should  have  been  given 
from  the  institution  of  this  suit.  The  judgments  sued  upon  draw 
eight  per  cent  per  annum  inteiest  from  the  date  above  mentioned. 
They  are  evidence  of  the  interest  due,  as  well  as  of  the  debt^ 
Besides,  a  judgment  rendered  in  this  State,  upon  judgments  ob- 
tained  in  other  States,  must,  we  apprehend,  render  them  execu- 
tory according  to  their  tenor,  whether  this  be  done  by  issuing 
executory  process  upon  them,  or  by  decreeing  their  execution  in 
an  ordinary  action. 

Judgment  affirmed. 
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Prudent  Rachal  v.  Francois  M.  Normand  and  another. 

The  sale  of  a  slave  must  be  in  writing,  but  the  law  requires  do  particular  form.  The 
statement  in  a  promissory  note,  made  by  (he  purchaser,  that  it  was  given  for  the 
price  of  the  slave,  is  sufficient. 

A  purchaser,  with  knowledge  of  an  existing  privilege  or  mortgage,  eannot  avail  him- 
self of  its  not  having  been  registered. 

Appeal  from  the  District  Court  of  Natchitoches,  King,  J. 

/.  Taylor,  for  the  appellant,  cited  8  Mart.  N.  S.  136,  24«. 
6  lb.  N.  S.  716.  Acts  of  1813,  and  1824.  Bullard  &  Curry's 
Dig.  696-597. 

Sh^l<ume  and  /.  B.  Smith,  contra.  A  note  reciting  that  it 
was  given  for  the  price  of  a  slave,  cannot  be  considered  writ- 
ten evidence  of  a  contract  of  sale.  No  contract  is  complete 
without  the  consent  of  both  parties.  In  reciprocal  contracts 
this  assent  must  be  expressed.  Civ.  Code,  art.  1759.  Contracts 
for  the  sale  of  slaves,  or  other  real  property,  must  be  jn  writing, 
lb.  art.  2415.  The  sale  to  Normand  was  incomplete,  wanting  the 
signature  of  the  vendor.  3  Mart.  N.  S.  458.  Daquin  v.  Coison^ 
6  lb.  679. 

Martin,  J.  The  facts  of  this  case  are  these.  7*he  plaintiff 
sold  a  slave  to  Normand,  for  one  thousand  dollars,  one  half  of 
which  was  paid  in  cash,  and  the  balance  was  given  in  a  note, 
payable  in  about  twelve  months.  This  contract  was  made  in  the 
presence  of  Lacour,  who  was  called  as  a  witness  thereto^  Lacour 
shortly  after  purchased. the  slave  from  Normand,  who  not  long 
after  left  the  State,  being  insolvent,  and  it  is  not  proved  where  he 
has  taken  up  his  residence*  The  present  suit  is  brought,  on  the 
appointment  of  a  curator  to  Normand,  for  the  recovery  of  the 
amount  of  the  note,  and  against  Lacour,  in  order  to  have  it 
decreed  that  the  judgment  obtained  against  Normand,  may  be 
satisfied  by  the  sale  of  the  slave  sold  to  him  by  the  plaintiff,  and 
by  him  to  Lacour,  in  whose  possession  he  is,  the  plaintiff  claim- 
ing on  him  the  vendor's  privilege.  Judgment  was  obtained 
against  Normand,  but  Lacour  successfully  Resisted  the  claim  of 
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the  plainlifT,  on  the  allegation  and  proof  that  the  plaintifTs  sale  to 
Normand  had  not  been  registered.     The  plaintiff  has  appealed. 

The  sole  question  which  the  case  presents  for  our  solution  is, 
whether  the  plaintiff  can  exercise  his  privilege  of  vendor,  when  he 
has  neglected  to  register  the  sale,  on  making  proof  of  the  knowledge . 
of  Lacour,  at  the  lime  he  made  the  purchase  from  the  plaintiff^s 
vendee,  that  the  latter  still  owed  part  of  the  price  of  the  slave  to 
the  plaintiff.  The  counsel  of  Lacour  has  denied  that  there  was 
any  written  sale  of  the  slave  from  the  plaintiff  to  Norma nd,  and 
he  urges,  that  the  parol  sale  of  the  slave  is  null.  Our  law  has 
prescribed  no  form  for  the  sale  of  a  slave.  It,  however,  requires 
it  to  be  written,  and  forbids  any  testimonial  proof  of  the  sale.  In 
the  present  case,  the  sale  from  the  plaintiff  to  Normand  appears 
10  writing,  on  the  face  of  the  note,  which  is  expressly  stated  to 
have  been  given  for  the  balance  of  the  price  of  the  slave.  This 
precludes  Normand  from  denying  the  existence  of  a  sale,  of  which 
he  has  furnished  written  evidence  under  his  signature.  The  plain- 
tiff, by  receiving  Normand's  note,  and  instituting  the  present  suit 
on  it,  has  given  evidence  by  a  matter  of  record,  of  his  having 
made  the  sale  ;  so  that  there  is  nothing  in  the  averment,  that  the 
sale  did  not  take  place.  The  knowledge  of  Lacour,  at  the  lime 
he  purchased  the  slave,  that  part  of  the  price  was  not  then  paya- 
ble, IS  established.  In  the  case  of  The  Planter's  Bank  of  Georgia 
T.  Allardy  8  Mart.  N.  S.  136,  the  only  question  which  this  case 
presents,  was  determined  in  favor  of  the  vendor.  We  ihere  ex- 
pressed our  opinion  that  a  purchaser,  with  a  knowledge  of  an 
existing  mortgage,  cannot  avail  himself  of  the  want  of  registry. 
It  is  true,  that  was  the  case  of  a  mGrtgage^  and  the  one  now  be- 
fore us  is  that  of  a  privilege.  Both  mortgages  and  privileges 
have  the  same  effect,  to  wit ;  that  of  enabling  the  creditor  to 
demand  the  sale,  for  the  payment  of  his  debt,  of  property  in  the 
possession  of  another.  In  the  present  comparison,  we  do  not 
necessarily  include  the  privilege  of  the  vendor  of  other  properly 
than  lands  and  slaves. 

It  is,  therefore,  ordered,  that  the  judgment,  as  far  as  it  relates 
to  Normand,  be  affirmed  ;  and  as  far  as  it  relates  to  Lacour,  that 
it  be  annulled  ;  and  it  is  ordered,  thatthe  slave  Daniel,  in  the  pos- 
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session  of  the  appellee,  be  sold  to  satisfy  the  judgment  obtained 
against  Normand ;  Lacour  paying  the  costs  in  both  courts. 


The  Mechanics  and  Traders  Bank  of  New  Orleans  v. 
John  Jemison  and  others. 

The  rule  that  notice  of  protest  must  be  sent  to  the  poet  office  nearest  to  the  residence 
of  the  party  to  whom  it  is  addressed,  is  not  of  universal  application ;  for  where  he 
is  in  the  habit  of  receiving  his  letters  at  a  more  distant  office,  or  through  a  more 
circuitous  route,  notice  through  the  latter  will  be  good. 

Notice  of  protest  addressed  to/'  A.  B.  of  the  parish  of  [stating  ihe  parish  of  his  resi- 
dence], at  the  post  office  at  [mentioning  the  office  at  which  he  was  in  the  habit  of 
receiving  his  letters],^  and  deposited  in  that  office,  it  being  in  th# place  where  the 
protest  was  made,  is  a  sufficient  compliance  with  the  second  section  of  the  act  of 
13  March^  1897,  requiring  the  notice  to  be  addressed  to  an  endorser  at  his  domi- 
cil,  or  usual  place  of  residence.  The  addition  of  the  words  *'  at  the  poet  office 
at ,**  does  not  affect  the  sufficiency  of  the  direction. 

Appeal  from  the  District  Court  of  Concordia,  Willsorif  J. 

F.  H.  FarraVy  for  the  appellants,  cited  Whittemore^  4^.  v.  Leake, 
14  La.  392.  Lanusse  v.  Massicot  et  al.,  3  Mart.  266.  1  Peters, 
678.  2  lb.  543.  Bayley  on  Bills,  179.  16  Johnson,  218.  1 
Pickering,  411.  Walker's  Miss.  Rep.  530.  5  Howard's  Miss. 
Rep.,  case  of  Patrick  v.  Beasely, 

Stacy  and  Sparrow,  for  the  defendants.  A  post  office  is  not  a 
proper  place  of  deposit  for  notices  of  protest,  unless  they  are  to 
be  transmitted  thence  by  mail.  5  Mart.  N.  S.  137,  158,  359.  6 
lb.  N.  S.  506.  7  lb.  N.  S.  491.  8  La.  170.  16  lb.  22.  1 
Yerger's  Kep.  166.  3  Littell,  498.  6  Mass.  317.  10  Mass.  90. 
Bayley  on  Bills,  275.  Chitty  on  Bills,  7  Am.  ed.  222,  and  note. 
10  Johnson,  490.  11  lb.  231.  1  Robinson,  572.  1  Carrington 
&  Payne,  181.     1  Peters,  578. 

BuLLARD,  J.  The  Bank  is  appellant  from  a  judgment  of  non- 
suit, rendered  in  favor  of  Diz  &  Glasscock,  who  were  sued  as 
endorsers  of  a  bill  of  exchange.  Their  defence  was  the  want  of 
due  notice  of  protest. 

It  appears,  that  the  endorsers  had  their  domicil  and  place  of 
usual  residence  in  the  parish  of  Concordia,  in  which  there  was  no 
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post  o£Sce  at  the  time.  The  notices  of  protest  appear  to  have 
been  addressed  to  each  of  the  endorsers,  by  name,  "  Parish  of 
Concordia,  Natchez  Post  Office,"  and  were  deposited  in  the  post 
office  at  Natchez,  when  the  protest  was  made.  It  is  further 
shown,  that  they  were  in  the  habit  of  getting  their  letters  and  pa 
pers  at  the  Natchez  post  office,  and  there  is  no  evidence  of  their 
ever  having  received  any  at  any  other  office,  although  there  ap- 
pear to  have  been  post  offices  a  few  miles  nearer  the  residences 
of  the  endorsers  respectively,  on  the  opposite  side  of  the  river,  in 
the  Slate  of  Mississippi. 

We  are  of  opinion,  that  the  notices  were  sufficient.  In  2  Pe- 
ters, 121,  the  Supreme  Court  of  the  United  Stales  held,  that  the 
rule  as  to  the  nearest  post  office  is  not  of  universal  application  ; 
for  if  the  party  is  in  the  habit  of  receiving  his  letters  at  a  more 
distant  posi  office,  or  through  a  more  circuitous  route,  and  the 
fact  is  known  to  the  person  sending  the  notice,  notice  sent  by  the 
latter  mode  will  be  good. 

In  the  case  of  Duncan  v.  Sparrow,  at  the  last  term,  (3  Robin- 
son, 164,)  this  court  held,  that  the  notice  to  the  endorser  would 
have  been  good,  if  it  had  been  addressed  to  him  at  his  domicil,  or 
usual  place  of  residence,  and  deposited  in  the  post  office  at  Nat- 
chez, where  he  was  in  the  habit  of  receiving  his  letters.  This  has 
been  done  in  the  present  case,  and  although  the  notary  a3ded  the 
words,  "  Natchez  Post  Office,"  that  direction  does  nol,  in  our 
opinion,  alter  the  case*  because  the  postmaster  already  knew  that 
the  endorsers  were  in  the  habit  of  receiving  their  letters  at  his  of- 
fice, and  he  was  not  authorized  to  forward  them  to  any  other. 

The  subject  of  notices  of  protest  has  engaged  our  particular  at- 
tention at  this  term,  in  the  case  of  Mead  v.  Carnal  and  another, 
ante,  p.  73  ;  and  we  refer  further  to  the  authorities  cited  in  the 
opinion  delivered  in  that  case,  in  support  of  the  opinion  now  ex- 
pressed, that  the  endorsers  in  the  present  case  are  liable. 

It  is,  therefore,  ordered,  thai  the  judgment  of  the  District  Court 
be  reversed,  and  that  the  plaintififs  recover  of  the  defendants,  Wil- 
liam Dix  and  B.  F.  Glasscock,  in  solido,  the  sum  of  twelve  hun- 
dred dollars,  with  interest,  at  eight  per  cent  per  annum,  from  the 
6th  of  January,  1842,  four  dollars  costs  of  protest,  and  the  costs 
in  both  courts.  i 
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'  47'  284|  : 

'  48     S4 
49  178*3 

^er  w  George  W,  Lovelace  v.  William   R.  Taylor  and  others. 

I  50    556 

The  statement  of  the  title  of  the  case,  and  of  the  court  from  which  the  appeal  is 
taken,  written  at  the  head  of  the  opinions  prepared  by  the  Judges  of  the  Supreme 
Court,  is  not  rpqjiired  by  law.  It  forms  no  part  of  the  judgment,  and  when  erro- 
neous may  be  disregarded. 

The  functions  of  a  District  Court  in  relation  to  a  mandate  issued  from  the  Supreme 
Court  to  have  a  judgment  executed,  are  merely  ministerial.  It  cannot  render  any 
new  judgment  which  can  authorize  an  appeal,  or  render  one  necessary.  Its  duty 
is  to  obey  the  mandate,  and  to  order  the  decision  of  the  Supreme  Court  to  be  re- 
conied  on  its  minutes,  that  it  may  be  legally  executed,  C  P.  art.  619,  As  soon 
as  this  is  done,  the  party  in  whose  favor  the  judgment  has  been  rendered,  has  an 
absolute,  immediate  right  to  an  execution,  which  cannot  be  suspended  by  any  sub- 
sequent  appeal.  C.  P.  623,  629.  If  the  mandate  of  the  Supreme  Court  be  not 
obeyed,  the  party  obtaining  the  jadgmefit  must  enforce  it  by  a  mandamus ;  and 
he  against  whom  it  has  been  rendered,  if  be  thinks  himself  injured  by  the  manner 
in  which  the  execution  is  ordered,  must  seek  relief  by  a  9tipersedeas, 

Appeal  from  the  District  Court  of  Catahoula,  Curry,  J. 

MoRPHY,  J.  This  court,  at  its  last  October  term,  rendered  a 
final  judgment,  affirming,  with  five  per  cent  damages,  one  taken 
from  the  Seventh  District,  in  a  suit  No.  495,  of  Taylor,  Gardi- 
ner 4*  Co,  V.  George  W,  Lovelace  ^  Co.  The  heading  of  the 
opinion- is  :  **  Appeal  from  the  Court  of  the  Ninth  Judicial  Dis- 
trict, the  Judge  of  the  Fifth  presiding."  When  this  decree  was 
presented  to  be  recorded  below,  and  a  motion  made  in  open  court 
to  have  its  execution  ordered,  it  appears  that  the  counsel  for  6. 
W.  Lovelace  &  Co.,  opposed  the  motion,  on  the  ground  that  this 
decree,  purporting  on  its  face  to  be  rendered  on  an  appeal  from 
the  Ninth  District,  could  not  be  acted  on  by  the  court  below,  and 
rendered  executory.  The  Judge*  overruled  the  objection,  and 
ordered  ihe  decree  to  be  filed  and  rendered  executory,  on  the  28lh 
of  November,  1842 ;  but  at  the  same  time  stated  that,  as  it  was  a 
novel  case,  he  would  grant  an  appeal  upon  it,  so  that  the  Supreme 
Court  might  correct  his  judgment  if  erroneous.    The  counsel  for 


•  WiUsanf  J.,  presided  at  thia  term  of  the  Di«trict  Court.  The  injunction  was 
also  granted  by  him.  It  was  subsequently  dissolved  by  Curry,  J.,  from  whose  deci* 
•ion  this  appeal  waa  taken. 
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the  d|f  fendants  said  that  he  would  present  a  petition  of  appeal  in 
due  time  or  before  the  adjournment  of  the  court.  On  the  29th  of 
NoTember,  an  execution  issued,  and  on  the  3d  of  December  fol- 
lowing, a  suspensive  appeal  was  prayed  for  and  granted,  from  the 
order  rendering  the  judgment  of  this  court  executory.  Notwith- 
standing this  appeal,  Taylor,  Gardiner  &  Co.  proceeded  with 
their  execution,  and  on  the  24th  of  December,  the  Sheriff  seized 
a  tract  of  land  belonging  lo  the  defendant  Lovelace,  and  adver- 
tised it  for  sale  on  the  4th  of  February,  1843.  This  sale  G.  W. 
Lovelace  enjoined  i  and  he  prayed  for  damages  against  the  plain- 
tiffs in  execution  and  the  Sheriff*  On  a  motion  to  dissolve  this  in- 
junction, the  Judge  below  pronounced  its  dissolution,  with  fifieen 
per  cent  damages,  against  George  W.  Lovelace  and  Michael  B. 
Wells,  the  other  defendant  in  the  original  suit,  and  their  sureties 
op  the  injunction  bond,  on  the  amount  of  the  judgment  enjoined. 
From  this  judgment  G.  W.  Lovelace  has  appealed. 

The  Judge  below  properly  disregarded  the  erroneous  statement 
heading  the  decree  of  this  court.  It  was  not  required  by  law, 
made  no  part  of  the  judgment,  and  might  have  been  omitted  ;  but 
after  making  an  order  for  the  execution  of  the  decree  of  this 
court,  he  was  clearly  without  any  right  or  power  to  allow  an  ap- 
peal from  it.  In  1 1  La.  369,  we  said,  that  *^  the  functions  of  the 
Distriol  Court  in  relation  to  a  mandate  which  has  issued  from  this 
court  to  have  a  judgment  executed,  are  merely  ministerial.  It 
cannot  render  any  new  judgment  which  would  authorize,  or  render 
an  appeal  necessary.  Its  duty  is  to  obey  the  mandate.  If  it  does 
not,  the  party  obtaining  the  judgment,  must  seek  its  enforcement 
by  an  application  for  a  mandamus ;  and  the  party  against  whom 
the  judgment  was  rendered,  if  he  thinks  himself  injured  by  the 
manner  in  which  the  execution  is  ordered,  must  seek  relief  by  a 
supersedeas.^^  The  Judge  bebw,  it  is  true,  heard  evidence  fully 
to  satisfy  himself  of  the  error,  before  he  would  make  the  mandate 
executory,  but  he  had  no  judgment  to  render.  The  judgment  of 
this  court  had  settled  all  the  controversy  between  the  parties,  and 
his  only  province  was  to  order  the  decree  of  the  appellate  court 
to  be  recorded  on  the  minutes  of  his  court,  that  it  might  be  legally 
executed.  Code  of  Practice,  art.  619.  As  soon  as  this  was 
done,  the  party  in  whose  favor  the  judgment  was  rendered,  had 
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an  absolute  and  immediate  right  to  an  execution,  which  could  not 
be  suspended  by  any  subsequent  appeal,  even  if  one  could  le- 
gally be  taken.  Code  of  Practice,  arts.  623,  629.  Under  this 
view  of  the  case,  which  renders  it  unnecessary  to  examine  the 
various  grounds  on  which  the  dissolution  of  the  injunction  was 
prayed  for  below,  we  think  that  the  inferior  Judge  acted  correctly 
in  treating  the  appeal  taken  by  the  defendants  in  execution  as  a 
nullity,  and  in  dissolving  the  injunction. 

It  is,  therefore,  ordered  that  the  appeal  taken  from  the  order  of 
the  Judge  below,  rendering  the  judgment  of  this  court  executory, 
be  dismissed  with  costs  ;  and  it  is  further  ordered,  that  the  judg- 
ment dissolving  the  injunction  be  affirmed,  with  costs  in  both 
courts. 

Garrett,  for  the  appellant. 

Mat/Of  for  the  defendants. 


Henrietta  Chapman  v.  Peter  F.  Kimball. 

A  surviving  wife  who  has'omitted  to  caase  an  inventory  to  be  made  of  the  effecta 
left  by  ber  husband,  however  inconsiderable,  in  the  manner  prescribed  for  benefi- 
ciary  heirs,  cannot  renounce  the  community.  It  is  not  enough  that  she  present  a 
petition  to  the  Probate  Coort,  praying  that  an  inventory  may  be  made  ;  she  must 
see  that  it  is  done.  C.  C.  3379,  2360,  3381,  2383.  She  is  bound  to  point  oat  to 
the  Judge  all  the  effects  of  the  community,  the  concealment  or  making  away  with 
any  part  of  which,  will  render  her  incapable  of  renouncing.    lb.  3387. 

Appeal  from  the  District  Court  of  Natchitoches,  King,  J. 

Tuomey  and  M.  C.  Dunn,  for  the  plaintiff. 

Sherburne,  Dunbar,  Elgee  and  Hyams,  for  the  appellant,  con- 
tended, that  the  failure  of  the  plaintiff  to  cause  an  inventory  to  be 
made,  deprived  her  of  the  right  of  renouncing  the  community  of 
acqu&ts.  Civil  Code,  arts.  2882, 23S3.  She  must  not  merely  pray 
for  an  inventory,  but  cause  it  to  be  made.  lb.  1028.  Merlin, 
verbo  Inventaire,  ^  6,  No.  2.  13  Toullier,  No.  6,  134,  137,  141. 
Pothier,  Com.  Nos.  640,  558.  She  will  not  be  excused  from 
making  an  inventory,  by  any  allegation,  that  no  property  was  left 
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by  the  deceased.  Nothing  but  the  report  of  the  officer  charged 
with  making  tlie  inventory,  can  show  this.  Pothier,  Com.  No. 
665.     Merlin,  verbo  Carence. 

MoRPHT,  J.  This  is  an  hypothecary  action,  in  which  the  pe- 
titioner seeks  to  enforce  her  legal  mortgage  on  property  in  the 
possession  of  the  defendant,  formerly  owned  by  her  late  husband, 
B.  F.  Chapman  ;  she  claims  $4014,  as  the  price  of  a  house  and 
lot  in  the  towi>  of  Natchitoches,  her .  paraphernal  property,  re« 
cei?ed  by  him.  The  defendant  disclaimed  title,  and  prayed  that 
his  lessor  Benjamin  Metoyer,  might  be  made  a  party.  The  latter, 
on  being  cited,  answered  that  he  was  the  bona  fide  owner  of  the 
property ;  that  he  had  purchased  it  at  a  Sheriff's  sale,  made  un- 
deran  execution  issued  by  the  State  Treasurer  against  B.  F. 
Chapman,  former  Sheriff  of  the  parish  of  Natchitoches,  for  the 
amount  of  the  State  tax  of  1836,  collected  in  the  course  of  1837, 
and  withheld  by  him  ;  that  as  Chapman's  surety  for  the  collection 
of  the  tax  of  that  year,  in  a  bond  executed  on  the  2d  of  January, 
1837,  he  has  been  obliged  to  pay  a  sum  of  $5601  ;  that  this  debt 
of  the  State,  to  whose  rights  he  is  subrogated,  was  a  community 
debt,  for  which  the  petitioner  is  liable  to  him,  as  she  has  never  re- 
nounced the  community  of  ctcquits^  which  existed  between  her 
and  her  late  husband.  The  answer  concludes  by  praying  for  a 
judgment  in  reconvention  against  the  widow,  for  the  said  sum  of 
$5601.  This  reconventional  demand  was  afterwards  withdrawn 
by  Metoyer,  in  a  supplemental  answer,  whereupon,  the  case  hav- 
ing been  laid  before  a  jury,  there  was  a  verdict  and  judgment  for 
the  plaintiff  for  $1500,  from  which  Metoyer  has  appealed. 

Our  first  inquiiy  must  be,  whether  the  plaintiff  has  made  her- 
self liable  for  the  debts  of  the  community,  which  existed  between 
herself  and  her  late  husband,  for  if  she  has,  it  is  clear,  that  she 
cannot  maintain  this  action.  Our  law  gives  to  the  wife  and  her 
heirs,  the  privilege  of  exonerating  themselves  from  the  debts  con- 
tracted during  the  marriage,  by  renouncing  the  partnership  or 
community  of  goods  ;  but  in  order  to  enjoy  this  privilege,  she  must 
not  have  taken  an  active  concern  in  the  affairs  of  the  community, 
and  she  must  have  made  an  inventory.  If  sne  has  done  the  one, 
or  has  failed  to  do  the  other,  she  cannot  renounce,  and  remains 
liable  for  one-half  of  the  debts  of  the  community.     Civil  Code, 
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arts.  2379,  2380,  2381,  2382.  The  surviving  wife  who  wishes 
to  renounce,  is  placed  on  the  same  footing  as  beneficiary  heirs^  in 
relation  to  the  terms  and  formalities  prescribed  for  making  an  in- 
yentory.  lb.  arts.  1027,  1028.  The  record  shows,  that  at  the 
death  of  Chapman  no  seals  were  affixed  on  his  effects,  and  no  in- 
ventory of  his  estate  taken.  That  he  died  in  September^  1839; 
That  in  December  following,  the  plaintiff  presented  to  the  Pro- 
bale  Judge  of  Natchitoches,  a  petition,  stating  that  her  husband 
died  possessed  of  some  property  in  that  parish,  and  in  that  of 
Caddo,  that  he  had  left  no  heirs  in  the  State,  and  praying  that  an 
appraisement  and  inventory  might  be  made,  and  commissions  is- 
sued to  the  parish  of  Caddo,  &c.  The  Judge  gave  the  order 
prayed  for,  and  there  appears  to  have  been  no  further  action  in 
the  matter,  on  the  part  of  the  plaintiff,  until  some  time  in  July, 
1841,  when,  shortly  before  the  institution  of  the  present  suit,  she' 
went  before  a  notary,  and  made  a  renunciation  of  the  community. 
It  has  been  contended,  on  the  part  of  the  widow,  that  it  would 
have  been  a  vain  and  useless  formality  to  have  made  an  inventory 
at  the  'death  of  Chapman,  because  he  left  no  property  whatever ; 
and  several  witnesses  have  been  introduced  to  establish  this  fact. 
We  are  by  no  means  prepared  to  say,  that  a  surviving  widow, 
who  has  failed  to  make  the  inventory  required  to  enable  her  to 
renounce,  can  supply  the  omission  by  loose  testimony  in  relation 
to  the  situation  of  her  husband's  affairs  at  the  time  of  his  death, 
several  years  before  ;  but  even  if  this  could  be  done,  the  whole 
evidence  on  this  subject  does  not  satisfy  us,  that  Chapman  died 
without  any  means  whatever^  nor  did  his  widow  think  so  herself, 
as  far  as  we  can  judge  from  her  petition  to  the  Probate  Judge. 
The  latter  testified,  that  being  satisfied  that  there  was  little  pro*, 
perty,  less  than  $500,  he  appointed,  in  July,  1841,  one  Anail  cu- 
rator of  the  estate,  without  requiring  of  him  security,  pursuant  to 
the  act  of  the  17th  of  January,  1838.  One  of  the  witnesses  de- 
clares, that  the  deceased  owned  some  land  in  Caddo  up  to  the 
time  of  his  death,  and  we  find  in  the  record,  that  a  lot  of  ground 
in  the  town  of  Natchitoches,  of  the  value  of  ^600,  was  given  in 
1834,  to  Chapman  and  his  wife,  which  lot  appears  to  have  re- 
mained  undisposed  of.  It  is  besides  extremely  improbable,  that 
the  deceased  left  no  personal  property  of  any  kind.    However  in- 
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considererable  may  have  been  the  estate  left  by  her  husband,  the 
plaintifif  was  bound  to  have  an  inventory  of  it  taken,  if  she  intended 
to  renounce.  That  obh'gation  was  not,  in  our  opinion,  complied 
with,  by  merely  presenting  to  the  Probate  Judge  a  petition  pray- 
ing for  an  inventory.  She  was  bound  to  see  it  made,  and  point 
out  to  the  Judge  all  the  effects  of  the  community.  The  conceal- 
ment or  making  away  with  any  part  of  them,  is  declared  by  our 
code  a  sufficient  cause  to  render  her  incapable  of  renouncing*  Art. 
2387.  With  the  evidence  before  us,  and  under  the  positive  pro- 
visions of  our  law,  we  are  constrained  to  say,  that  the  plain.iff 
has  not  made  such  a  renunciation  as  will  relieve  her  from  the 
debts  and  obligations  of  the  community,  from  which  B.  Metoyer 
bought  the  property  from  which  he  is  now  sought  to  be  evicted, 
and  that  she  cannot,  therefore,  maintain  this  action. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  ours  be  for  the  defendant,  with  costs  in 
both  courts. 


Christopher  Woli*  and  others  t;.  David  M.  Roobrs  and  i^'  k 

others. 

From  the  momeDt  that  one  to  whom  a  proposition  is  made  for  a  contract,  refuses  to 
confirm  it,  the  offer  is  at  an  end ;  nor  can  it  be  reviTed  by  his  subsequent  assent. 
C.  C.  1799.    Sach  an  offer  must  be  accepted  in  totot  to  render  it  obligatory. 

A  principal  cannot  plead  ignorance  of  the  acts  of  his  agent. 

Appeal  from  the  District  Court  of  Rapides,  Campbell^  J. 

Brent  and  O.  N.  Ogden  for  the  appellants. 

Dunbar^  Hyams  and  Elgee^  for  the  defendants. 

MoRPHY,  J.  This  suit  is  brought  upon  a  promissory  note  for 
$6131  90,  drawn  by  Rogers  and  Hazard,  and  endorsed  by  Jo- 
seph Walker,  Patrick  Barry,  James  Norment,  and  George  W. 
Compton.  The  makers  pleaded,  that  they  were  informed  and 
verily  believed,  that  James  Norment,  their  co-defendant,  is  the 
owner  of  the  note  sued  on,  having  been  notified  of  the  fact  by  the 
said  Norment ;  that  if  such  is  the  case,  they  owed  nothing  on  this 
note,  as  Norment  was  indebted  to  them  in  an  amount  sufficient  to 
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extinguish  it  by  compensation.  The  endorsers  averred,  that  they 
were  accommodation  endorsers,  entitled  to  the  benefit  of  the  de- 
fence set  up  against  the  plaintiffs,  and  against  James  Norment» 
who,  they  alleged,  was  the  true  owner  of  the  note  sued  on. 

James  Norment  angered,  that  he  endorsed  the  note,  but  that 
it  got  into  the  possession  of  the  plaintiffs'  agent,  under  certain 
conditions  which  were  ne?er  complied  with ;  that  he  is  yet  the 
owner  of  it,  and  is  entitled  to  its  restoration.  He  alleges,  that  the 
plaintiffs  held  certain  notes  of  his,  which  it  was  agreed  should  be 
exchanged  for  the  note  sued  on,  and  two  drafts  described  in  a  re- 
ceipt given  for  them  ;  but  that  the  agreement  was  not  to  be  con- 
summated) and  the  note  sued  on  and  the  two  drafts  were  to  be  re- 
turned, if  £.  C.  Mieike,  the  agent  of  the  plaintiffs  at  Vicksburgi 
refused  to  confirm  the  agreement ;  that  the  said  agent  did  refuse 
to  confirm  the  settlement,  but  retained  in  his  possession  the  note 
sued  on  and  the  drafts,  and  also  his,  (Normenl's,)  notes,  which 
were  to  be  given  in  exchange.  This  defendant  further  averred,  that 
he  had  already  claimed,  the  note  sued  on  in  his  defence  to  a  suit 
brought  against  him  by  the  plaintiffs  in  May,  1841,  on  one  of  the 
aforesaid  drafts.  He  prayed,  that  the  two  suits  might  be  cumu* 
latcH,  and  that  there  be  judgment,  deciding  who  is  the  true  own- 
er of  this  note.  There  was  a  judgment  below  in  favor  of  Nor- 
ment and  his  co-defendants.     The  plaintiffs  have  appealed. 

The  record  shows,  that  on  (he  17th  of  December,  1839,  James 
Norment  being  indebted  to  the  plaintiffs,  who  were  the  holders  of 
sundry  notes  of  J.  <k  G.  R.  Norment,  agreed  to  give  to  their  sub- 
agent,  Turnbull,  two  drafts  and  the  note  sued  upon,  in  exchange  for 
the  notes  of  J.  &  G.R.  Norment,  with  the  understanding  and  agree- 
ment, that  should  their  principal  agent,  E.  C.  Mieike,  of  Vicks- 
burg,  not  approve  of  and  confirm  the  settlement,  the  note  sued  on 
and  the  drafts  were  to  be  returned  to  Norment  through  K.  Chew, 
of  Alexandria,  in  whose  possession  the  original  notes  held  by  the 
plaintiffs  were  left,  to  be  given  up  to  Norment,  or  returned  to 
Mieike,  as  the  latter  should  agree  to  the  arrangement,  or  not.  Oa 
the  22d  of  January,  1840,  Edward  G.  Mieike  wrote  to  R.  Chew, 
as  follows : 

"  Dear  Sir, — Some  time  ago,  my  agent,  Mr.  Turnbull,  left  in 
your  hands,  several  notes  drawn  by  J.  Sc  G.  R.  Norment,  in  fa- 
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▼or  of  Wolf  &  Clark,  to  be  handed  over  to  Mr.  J.  Norment,  in 
case  of  ray  approval  of  the  securities  received  in  lieu  thereof. 
Finding  several  of  the  bills  received  protested  for  non-acceptance, 
I  must  beg  you  to  retain  the  notes  for  my  account,  until  Mr. 
James  Norment  can  make  other  arrangements  for  their  liquidation. 
"  Very  truly,  dear  sir, 

"  Your  obt.  servt. 

'*  Edward  C.  Mielke." 

This  letter,  in  our  opinion,  put  an  end  to  the  contemplated  ar- 
rangement, and  each  party,  remained  the  owner  of  the  paper  he 
had  intended  to  give  in  exchange.  Had  the  note  sued  on,  and  the 
two  drafts,  been  left  in  the  hands  of  R.  Chew,  as  the  notes  of  J. 
&  G.  R.  Norment  were,  he  would  not  surely  have  felt  himself 
authorized  to  retain  them,  when,  in  compliance  with  Mielke*s  in* 
structions,  he  refused  to  surrender  those  which  Norment  was  to 
have  received  under  the  agreement,  if  carried  into  effect.  There 
was  to  be  no  contract  unless  Mielke,  the  plaintiffs'  agent,  consent- 
ed to  the  proposed  exchange.  From  the  moment  he  expressc^d  his 
refusal  to  confirm  it,  the  contract  was  nt  an  end,  and  could  not  be 
revived  by  the  subsequent  assent  of  the  plaintiffs,  or  tbeir  agent. 
Civil  Code,  art.  1799.  Mielke,  when  he  repudiated  ihe  settle 
ment  made  subject  to  his  approbation,  should  at  once  have  re- 
turned to  Chew  the  note  and  drafts,  wliich  were  the  property  of 
Norment.  The  proposition  should  have  been  accepted,  executed, 
or  rejected,  in  toto.  I  Robinson,  253.  It  has  been  contended, 
tliat  R.  Chew  having  treated  with  the  plaintiffs  as  the  owners  of  the 
note,  and  he  having  been  the  agent  of  Norment  in  negotiating  the 
exchange,  the  latter  must  be  bound  by  his  acts :  that  besides, 
Norment  knew  that  the  plaintiffs  had  this  paper,  and  that  on  be- 
ing  called  upon  by  their  attorney^  he  did  not  make  known  his 
claim,  but  said  that  he  would  write  to  them  on  the  subject.  These 
circumstances  do  not  appear  to  us  sufficient  to  authorize  the  con- 
clusion which  has  been  drawn  from  them.  E.  C.  Mielke,  who 
received  the  note  sued  on  and  the  drafts  from  Turnbull,  endorsed 
the  note  lo  the  New  Orleans  Canal  and  Banking  Compai>y,  whose 
Cashier  sent  them  up  for  collection  to  R.  Chew,  Cashier  of  the 
Branch  at  Alexandria.      The  latter  knowing  Mielke  to  be  the 
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agent  of  the  plaintiffs,  could  not  but  consider  them  as  the  owners 
of  the  note.     But,  be  this  as  it  may,  it  does  not  appear  that  R. 
Chew  had  any  authority  from  Norment  to  renew  the  arrangement 
first  contemplated,  and  which  had  been  rejected  by  Mielke.    As 
to  the  silence  of  Norment,  when  called  upon  by  the  counsel  of  the 
plaintiffs  before  the  institution  of  this  action,  it  does  not,  in  our 
opinion,  amount  to  anything,  as  he  was  not  bound  to  disclose  to 
the  attorney  any  of  the  circumstances  attending  the  transaction. 
He  might  have  requested  him  to  delay  instituting  the  suit,  with  a 
view  to  correspond  with  the  plaintiffs  on  his  right  to  the  notes 
sued  upon.     The  latter  intimated  to  R,  Chew  their  intention  to 
confirm  and  accept  of  the  settlement  made  by  Turnbull,  and  di* 
reoted  him  to  surrender  their  original  notes  to  Noripent,  only  on 
the  16ih  of  June,  1841,  long  after  the  latter  had  asserted  his  title 
to  the  note  and  drafts,  in  consequence  of  the  rejection,  by  their 
agent,  of  the  proposed  exchange.     They  say,  that  they  were  not 
until  then  apprized  of  this  rejection  ;  but  they  cannot  plead  ignor* 
ance  of  their  owp  agent's  acts. 

Judgment  ajffirmed^ 


John  T.  Winn  v.  John  K.  E(<oee. 

The  potsensioD  of  a  debtor  against  whom  a  judgment  has  been  rendered,  is  diTeated 
by  the  legsl  seizare  under  wjieri/aciasi,  and  is  vested  in  the  Sheri^  until  the  pro- 
perty is  disposed  of.  He  is  regsrded  as  the  rightful  possessor,  and  csn  maintain 
an  action  of  trespass  against  any  person  disturbing  him  in  such  possession.  It  is  his 
duty  to  take  the  property  into  actual  possession.  If  it  be  a  plantation,  it  remains 
sequestered  in  his  custody  until  the  sale,  and  he  may  appoint  a  keeper  or  i^anager ; 
and  if  resisted  in  the  execution  of  his  orders,  may  employ  force,  and  summon  the 
posse  amUaJha.    C.  P.  656  to  669,  and  762. 

The  legal  effect  of  an  adjudication  under  ^  fieri  fadas^  is  to  transfer  to  the  purchaser 
all  the  righu  and  claims  of  the  party  in  whose  hands  it  was  seized,  (C.  C.  '2589. 

,  C.  P.  690)  ;  and  the  Sheriff  is  bound,  thereupon,  to  paaa  nn  act  of  sale  to  the^spnr- 
chaser,  and  to  put  him  in  possession  of  the  property  sold.     C.  P.  691.  ; 

After  an  adjudication  under  \fi.fa.y  which  divests  the  defendant  in  execution  of  his 
title  to  the  property,  be  can  no  longer  be  considered  as  possessing  as  owner,  which 
is  essentisl  to  maintain  a  possessory  action.  C.  P.  47.  He  mast,  if  he  still  clairns 
ihe  property,  reaort  to  a  direct  action  to  annul  the  Sheriff's  sale.  j 
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Appeal  from  the  District  Court  of  Avoyelles,  King,  J, 

Edeleriy  for  the  appellant. 

Elgee^  and  T,  H,  Lewis^  for  the  defendant,  and  his  warrantor. 

MoEPHY,  J.  This  is  a  possessory  actichi,  in  which  the  peti- 
tioner alleges,  that  on  the  17tb  of  March,  1842,  a  certain  tract  of 
land  was  sold  and  delivered  to  him  by  David  Winn,  who  had  pos- 
sessed it  as  owner  for  several  years  previously,  and  that  he  (the 
petitioner)  continued  to  hold  it  as  owner  until  some  time  in  No- 
vember of  the  same  year,  when  the  defendant  felled,  and  removed 
timber  from  said  land,  and  took  possession  of  a  part  of  it,  and 
committed  other  disturbances.  He  prays  for  damages,  and  to  be 
quieted  in  his  possession.  The  defendant,  after  pleading  the 
general  issue,  answers,  that  he  acquired  by  purchase  from  H. 
Taylor,  with  full  warranty,  the  land  which  plaintiff  avers  he  has 
illegally  taken  possession  of,  and  prays  that  his  vendor  be  cited  in 
warranty.  The  warrantor  pleaded,  that  he  purchased  the  land  at 
a  sale  made  by  the  Sheriff  of  the  parish  of  Avoyelles,  on  the  3d 
of  September,  184S3,  which  sale  was  made  under  an  execution  to 
satisfy  a  judgment  in  favor  of  Follain,  Bellocq  &  Degelos  against 
David  Winn  ;  that  the  land  was  sold  with  the  consent  and  know- 
ledge, and  by  the  direction  of  the  plaintiff,  and  that  the  Sheriff 
delivered  to  him  possession  of  the  premises,  which  he  afterwards 
sold  and  delivered  to  the  defendant  Eigee,  who  has  since  been  in 
the  legal  possession  of  the  same ;  that  if  plaintiff  ever  had  posses- 
sion of  the  land,  he  has  been  divested  of  it,  and  that  this  suit  is 
brought  with  the  intention  of  indirectly  attacking  the  Sheriff's 
sale  to  him,  which  could  only  be  done  in  a  direct  action.  There 
was  a  judgment  below  in  favor  of  the  defendant,  from  which  this 
appeal  has  been  taken. 

The  evidence  shows,  that  on  the  9th  of  August,  1838,  David 
Winn,  the  plaintiff's  vendor,  executed  a  mortgage  on  the  property 
in  question,  in  favor  of  Lastrapes,  Desmare  &  Co.,  to  secure  the 
payment  of  $3250  25,  payable  in  three  notes,  each  for  $1083  41, 
falling  due  on  the  1st  of  April,  of  ihe  years  1839,  1840,  and  1841. 
The  two  first  notes  were  paid,  and  the  last  one  was  transferred 
to  Follain,  Bellocq  &  Degelos,  who  recovered  a  judgment  on  it 
in  the  District  Court  of  Avoyelles,  which  was  recorded  on  the 
18th  of  November,   1841.    On  the  7th  of  March,   1842,  David 
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Winn  sold  the  land,  thus  mortgaged,  to  the  plaintiff  John  T.  Winn ; 
and  in  this  act  of  sale,  the  latter  stipulated  to  pay  a  ''debt  due  by 
his  vendor  to  the  former  firm  of  Lastrapes,  Desroare  &  Co.  now 
belonging  to  FoIIain,  Bellocq  &  Co.  supposed  to  amount  to  four- 
teen, or  fifteen  hundred  dollars,''  &c.  On  the  second  of  June, 
1842,  an  execution  was  issued;  and  by  the  clerk^s  endbrsement 
thereon,  the  Sheriff  was  directed  to  seize  the  land  mortgaged  to 
Lastrapes,  Desmare  &  Co.  It  further  appears,  that  the  plaintiff 
gave  the  Sheriff  written  instructions  to  seize  and  sell  the  properly, 
'*  as  though  it  was  at  present  owned  and  held  by  David  Winn,** 
thereby  waiving  the  necessity  of  proceeding  against  him  as  a  third 
possessor.  The  seizure  and  sale  were  accordingly  made,  and  the 
land  was  adjudicated  to  H.  Taylor  for  $1^00,  and  by  him  soKI  to 
Elgee.  The  plaintiff  having  afterwards  refused  to  allow  the  pur- 
chaser to  take  possession  of  the  land,  the  Sheriff  was  applied  to, 
and  he  put  the  defendant  in  possession. 

Under  these  faots,  it  is  contended  on  the  part  of  the  plaintiff, 
that  the  Sheriff  had  no  power  to  give  actual  possession  to  the  pur- 
chaser of  land  sold  by  him  under  execution,  when  to  do  so,  it  was 
necessary  forcibly  to  expel  the  judgment  debtor,  &c. 

Whatever  may  be  the  rights  and  obligations  of  Sheriffs  in  the 
execution  of  writs  of  ^/{en /ocia^  placed  in  their  hands  in  other 
States,  we  have  no  hesitation  in  saying  that,  under  our  laws,  the 
Sheriff  who  makes  a  sale  under  execution,  has  the  power  of  put- 
ting the  purchaser  in  possession  of  the  property  thus  sold.  The 
possession  of  the  judgment  debtor  is  divested  by  the  legal  seizure 
under  the  writ  oi fieri  facias ;  it  is  vested  in  the  Sheriff,  until  the 
properly  is  disposed  of ;  that  officer  is  considered  as  the  rightful 
possessor,  and  can  maintain  an  action  of  trespass  against  any  per- 
son disturbing  him  in  such  possession.  It  is  made  his  duty  to 
take  into  actual  possession  the  thing  seized.  If  it  be  a  plantation, 
it  shall  remain  sequestered  in  his  custody  until  the  sale,  and  he 
has  authority  to  appoint  a  keeper,  or  overseer  to  manage  it;  and 
if,  in  the  execution  of  his  orders  he  meets  with  resistance,  he  may 
employ  force,  and  may  summon  l\\^  posse  commitatus  \o  oyercom^ 
it.  5  Mart.  8,  268  ;  8  lb.  N.  S.  661 ;  1  Hobinson,  42  ;  Code  of 
Practice,  arts.  656  to  662,  762.  When  the  adjudication  is  made,  its 
legal  effect  is  to  transfer  to  the  purchaser  all  the  rights  and  claims 
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which  the  party  in  whose  hands  the  property  was  seized,  might 
have  had  to  it.  Civil  Code,  art.  259S  ;  Code  of  Practice,  art.  690. 
The  Sheriif  is  thereupon  bound  to  pass  an  act  of  sale  to  the  pur- 
chaser, and  to  surrender  to  him  the  possession  of  the  property  sold. 
Code  of  Practice,  art.  691.  After  this  adjudication,  which  divests 
the  defendant  in  execution  of  his  title  to  the  property,  he  can  no 
longer  be  considered  as  possessing  as  owner,  which  is  an  essential 
requisite  to  maintain  the  possessory  action.  Code  of  Practice,  art. 
47;  2  La.  227.  'The  doctrine  contended  for  by  the  appellant, 
would  lead  to  the  strange  conclusion,  that  every  purchaser  at  a 
sheriffs  sale  would  be  driven  to  the  necessity  of  instituting  a  pe- 
titory action,  to  be  put  in  possession  of  property  he  had  bought 
and  paid  for. 

It  has  been  further  contended,  that  the  adjudication  transferred 
no  rights  whatever  to  the  purchaser,  because  the  certificate  read 
by  the  Sheriff  at  the  time  of  the  sale,  showing  the  existence  of  a  spe- 
cial mortgage  in  favor  of  Lastrapes,  Desmare  Sc  Co.,  for  $3250  26, 
and  the  bid  of  H.  Taylor  not  exceeding  that  sum,  no  adjudication 
could  legally  take  place.  To  this  it  has  been  answered  satisfac- 
torily, we  think,  that  although  the  proposition  be  true  in  general, 
it  has  no  application  to  this  case,  because  the  sale  was  made  un- 
der, and  for  the  purpose  of  paying  that  very  special  mortgage,  or 
the  balance  due  on  it;  that  this  fact  was  well  known  to  the  plain- 
tiff, who,  in  his  purchase  from  D.  Winn,  stipulated  to  pay  that 
very  debt ;  and  that  the  sale  would  have  been  legal,  even  if  no 
part  of  this  special  mortgage  had  been  previously  paid.  Code  of 
Practice,  art.  685.  But  this  point  might  not  have  been  consider* 
ed,  as  it  is  clear  that  the  plaintiff,  having  been  divested  of  any  pos- 
session he  ever  had  of  the  property  in  question,  cannot  maintain 
a  possessory  suit,  and  should  have  resorted  to  a  direct  action  to 
annul  the  Sheriff's  sale. 

Judgment  affirmed. 
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i?_^l     Nancy  Allen  7>.  David  E.  Allen,  Administrator  of  the  Suc- 
1  ^\^  cession  of  Edwin  Allen. 

The  righte  of  mtrried  persons  are  not  to  be  regulated  by  the  laws  of  the  State  in 
which  the  marriage  is  celebrated ,  when  it  appears  that  it  was  their  intention  to  re- 
move immediately,  and  fii  their  residence  in  another  country. 

Where  the  record  contains  no  evidence  of  the  laws  of  another  State,  according  to 
which  it  is  contended  that  the  case  should  be  decided,  it  must  be  determined  by 
our  own  laws. 

The  property  which  a  wife  mherits  during  marriage,  is,  according  to  the  laws  of  this 
State,  separate  and  paraphernal. 

A  plaintiff  on  recovering  a  slave,  will  not  be  compelled  to  pay  for  the  food  and  cloth- 
ing of  her  children  while  in  possession  of  defendant,  where  the  value  of  her  ser- 
vices was  equivalent  to  any  such  eipense. 

Appeal  from  the  Court  of  Probates  of  Ouachita,  Lamy,  J. 

Downs  and  jB.  W.  Richardson^  for  the  appellant.  The  record 
containing  no  evidence  of  the  laws  of  Mississippi,  this  case  must 
be  decided  by  our  own.  Though  married  in  Mississippi,  the  in- 
tention of  the  parties  was  to  reside  in  this  State,  and  their  rights 
must  be  governed  by  our  laws.     3  Mart.  6h    2  lb.  N.  S.  574. 

Baker,  for  the  defendant. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  set* 
ting  aside  her  opposition  to  the  sale  of  certain  slaves,  which  she 
claims  as  her  property,  but  which  were  taken  possession  of 
and  inventoried  by  the  defendant,  the  administrator  of  her  de- 
ceased husband,  as  part  of  his  estate.  She  avers,  that  she  was 
married  in  the  territory  of  Orleans,  in  the  year  1806 ;  that,  in  the 
year  1817,  her  father  died,  and  she  inherited  from  him,  a  female 
slave  named  Penny,  who  was  delivered  to  her  said  husband,  in 
whose  possession  she  continued  until  his  death,  and  afterwards 
came  into  her  possession,  as  her  property. 

The  defendant  pleaded  the  general  issue,  averring,  that  the 
plaintiff  was  married  to  his  intestate  in  the  State  of  Mississippi, 
and  resided  with  him,  in  that  iState,  at  the  death  of  her  father, 
where  he  reduced  the  slave  Penny  to  possession  ;  and  that,  some- 
time after,  he  removed  with  the  plaintiff  into  the  State  of  Lou* 
isiana. 

In  answer  to  interrogatories  propounded  to  her  by  the  defend- 
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ant,  the  plaintiff  stated^  that  her  marriage  was  solemnized  in  the 
territory  of  Mississippi,  but  that  the  parties  were  then  residents 
of  the  territory  of  Orleans,  and  that  the  reason  of  their  going  over 
to  the  territory  of  Mississippi  to  be  married,  was  the  absence  of 
any  magistrate  within  a  convenient  distance  in  that  of  Orleans  ; 
that,  at  the  time  of  hei'  father's  deaths  she,  and  her  husband,  lived 
in  the  State  of  Mississippi,  and  that  they  received  the  slaves 
there,  in  1818,  her  father  having  died  the  preceding  year ;  that 
two  years  after,  she  and  her  husband  removed  to  Fairchild's 
Island,  in  the  Mississippi  River,  where  they  resided  six  years, 
and  which  she  has  understood,  is  now  a  part  of  the  State  of  Mis- 
sissippi ;  and  that  one  of  the  children  of  Penny  was  born  in  Mis- 
sissippi. 

The  Court  of  Probates  appears  to  have  been  of  opinion,  that 
the  title  of  the  plaintiff  to  the  slave  Penny^  and  the  children  she 
afterwards  had,  is  to  be  considered  under  the  laws  of  the  State 
of  Mississippi ;  and  the  counsel  of  the  plaintiff  and  appellant 
contends,  that  it  is  to  be  considered  under  the  laws  of  this  State. 
The  facts  which  are  to  govern  our  decision,  are  not  clearly  shown 
in  evidence.  Indeed,  we  must  draw  them  principally  from  the 
plaintiff's  answer  to  the  interrogatories  of  the  defendant.  She 
states,  that  she  and  her  future  husband,  resided  in  the  territory  of 
Orleans  before  their  marriage,  and  that  they  went  ov^r  to  the  ter- 
ritory of  Mississippi  to  be  married,  because  a  magistrate  could 
not  be  conveniently  had  in  that  of  Orleans.  The  rights  of  spouses 
are  not  to  be  regulated  by  the  laws  of  the  State  in  which  the  mar- 
riage is  celebrated,  when  it  appears,  that  they  immediately  intend 
to  remove  and  fix  their  residence  in  another  country.  The  plain- 
tiff does  not  state,  in  which  of  these  territories  they  intended  to 
settle.  She  merely  informs  us,  that  she  was  not  married  in  the 
territory  of  Orleans,  for  a  reason  which  induces  but  a  probability 
that  after  the  marriage,  the  spouses  intended  to  settle  in  tlie  terri- 
tory of  Orleans.  She  next  informs  us,  that  they  lived  in  the  State 
of  Mississippi,  in  1817,  when  her  father  died ;  but  she  does  not 
say  a  word  about  their  returning  to  the  territory  of  Orleans,  after 
the  celebration  of  the  marriage,  nor  how  long  they  remained  in  it. 
The  year  following  the  death  of  the  plaintiff's  father,  the  slave 
Penny  was  brought  to  them,  and  two  years  after  they  removed  to 
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Faircliild's  Island,  which  the  plaintiff  informs  us,  is  in  the  State 
of  Mississippi.  It  appears,  that  the  husband  die^d  in  the  parish 
of  Ouachita,  about  the  year  1842. 

On  these  facts,  the  Court  of  Probates  concluded,  that  the  cir- 
cumstance of  the  future  spouses  crossing  the  river  in  search  of  a 
magistrate,  and  their  previous  residence  in  the  territory  of  Orleans, 
afforded  no  conclusive  evidence  of  the  place  which  they  considered 
as  that  of  their  intended  settlement ;  that  the  court  could  not  well 
presume,  that  they  intended  to  return  to  the  territory  of  Orleans ; 
and  that  the  laws  of  the  State  of  Mississippi  must,  therefore,  re* 
gulate  the  marital  rights  of  the  parties. 

It  is  of  no  importance  for  us  to  examine  whether  the  court 
erred,  as  the  record  contains  no  evidence  of  the  laws  of  the  State 
of  Mississippi,  and  our  decision  must  be  regulated  by  the  laws  of 
our  Stale,  according  to  which,  the  property  which  the  wife  in- 
herits during  the  marriage,  is  her  separate  or  paraphernal  pro- 
perty. She  is,  therefore,  entitled  to  the  slave  Penny  and  her  in- 
crease, whether  born  in  one  Slate  or  the  other. 

The  defendant  has  claimed  compensation  for  the  feeding,  cloth- 
ing, &c.,  of  the  children  ;  and  has  urged,  that  the  mother  was 
chiefly  employed  in  nursing  them,  and  was  a  charge  on  the  hus- 
band. '  The  defendant  admits,  that  the  slave  Penny  was  ten  years 
of  age,  at  the  death  of  the  plaintiff's  father,  and  the  intestate  had 
the  use  of  her  services  during  twenty-four  years.  Caroline,  her 
first  child,  was  born  in  1627,  and  was  fourteen  years  old  at  the 
death  of  the  intestate.  At  her  birth,  the  mother  was  twenty  years 
of  age.  Charles  was  bom  in  1829,  and  was  about  twelve  years 
of  age.  Rose,  the  last  child,  was  born  in  1832,  and  was  ten 
years  old  at  the  death  of  the  intestate. 

We  are  of  opinion,  that  the  labor  of  the  mother,  during  the 
nine  years  which  preceded  the  birth  of  her  first  child,  and  for 
eleven  years  thereafter,  sufliciently  compensated  the  expenses  of 
the  feeding,  clothing,  &c.,  of  her  three  children,  until  they  were 
able  to  labor  as  hands. 

It  is,  therefore,  ordered  that  the  judgment  of  the  Court  of  Pro- 
bates be  annulled ;  that  the  plaintiff's  opposition  to  the  sale  be 
sustained  ;  that  the  slave  Penny,  and  her  three  children,  Caroline, 
Charles,  and  Rose,  be  declared  her  property  ;  that  the  order  of 
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the  Court  of  Probates  for  thoir  sale  be  rescinded ;  and  that  the 
defendant  pay  the  costs  of  suit  in  both  courts. 


Succession  of  Chauncby  Goodrich  —  George  W.  Copley,  us  m^ 

Appellant.  Jfgl 

Parchaten  at  Sheriff's  salet  cannot  be  affected  by  irregnlaritiet  occurring  after  the 
•ale — DO  act  of  the  Sheriff,  aubseqaent  to  the  sate,  can  affect  hit  rights.  The  adja- 
dicatioD  made  by  him  has,  of  itself,  the  effect  of  transferring  to  the  porchaser  all  the 
rights  and  claims  of  the  party  in  whose  hands  the  property  was  seized.  C.  P.  690. 
It  is  the  last  proceeding  which  concerns  the  porchaser ;  it  fixes  his  condition,  and  is 
the  basis  of  his  title. 

The  retaro  of  the  Sheriff  on  a/m  facias  is  not  conclusive  as  to  the  facts  stated  by 
him,  and  the  purchaser  cannot  be  prejudiced  by  it.  Parol  evidence  is  admissible  to 
explain  any  ambiguity  in  it,  and  to  show,  beyond  the  contents  of  the  return,  that  the 
formalities  required  by  law  for  the  validity  of  Sheriff's  sales  bad  been  complied 
with,  and  how  they  were  fulfilled. 

One  claiming  under  a  Sheriff's  sale  who  produces  the  judgment,  execution,  and  She- 
riff's return,  showing  the  adjudication  to  him,  has  nothing  else  to  show  in  support  of 
his  title.  It  is  for  the  opposite  party  toettabliah  any  irregularity  or  inforouiity  in 
the  sale. 

Appeal  from  the  Court  of  Probates  of  Ouachita,  Lamy,  J. 

Copley,  appellant,  pro  se, 

McGuire,  contra. 

Simon,  J.  This  case  was  before  us  last  year,  (see  3  Robinson, 
100,)  and  was  remanded  for  further  proceedings.  Since  then,  the 
subject  matter  of  this  controversy  has  been  regularly  tried  before 
the  lower  court,  and  judgment  having  been  rendered  against  Cop- 
ley, he  has  appealed. 

The  facts  of  the  case  are  these :  J.  E.  Faulk,  sometime  in  Feb- 
ruary, 1836,  having  sold  a  tract  of  land  to  one  Baker,  retained  a 
mortgage  thereon  to  secure  the  price.  In  October  following.  Ba- 
ker sold  the  same  land  to  Goodrich,  received  a  part  of  the  price  in 
cash,  and  took  two  notes  for  the  balance,  to  wit :  one  for  $875, 
payable  on  the  first  of  February,  1837,  and  another  for  $1000, 
payable  on  the  first  of  February,  1838.  A  mortgage  was  also  re- 
tained to  secure  the  payment  of  the  notes.      In  September,  1837, 
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Faulk  sued  Baker  for  the  amount  due  on  the  price  of  the  laud,  and 
obtained  a  judgment  against  his  debtor,  by  virtue  of  which  a  writ 
of  execution  was  subsequently  issued.  This  execution  was  levied 
upon  the  two  notes  given  to  Baker  by  Goodrich,  and  these  notes 
were  adjudicated  at  a  Sheriff's  sale  to  Faulk*  for  the  sum  of  $915 
cash,  being  tworthirds  of  the  appraisement.  This  took  place  ip 
the  beginning  of  the  year  183S|  and  the  Sheriff's  return,  which  is 
very  incomplete,  does  not  show  how  or  to  what  extent  the  formal- 
ities of  the  {aw  lyere  coi^plied  with,  expept  that  he  states  thatth,^ 
notes  were  duly  advertised  for  sale. 

At  a  subsequent  period,  (January,  1841,)  Copley,  who  had  ob- 
tained a  judgment  against  Baker,  issued  a^  execution  by  virtue 
thereof,  which  was  levied  upon  the  two  notes  of  Qoodrich,  though 
those  notes  were  not  produced,  and  ih&y  were,  after  due  proceed* 
ings,  adjudicated  to  Oopley  for  the  sum  of^e  dollars^  payable  at 
twelve  months  credit. 

The  present  suit  is  brought  by  G.  W.  Copley,  the  pu^phaaer  of 
said  notes  at  the  last  Sheriff's  sale,  against  Faulk,  as  the  cura= 
tor  of  the  estate  of  Goodrich,  in  order  to  recover  the  amount  there- 
of from  said  estate  \  and  said  curator  alleges,  that  the  debt  claimed 
does  qot  belong  to  the  petitioner,  biJit  to  himself  (F^ulk)  individu-. 
ally, 

On  the  trial  of  this  cause  belaw,  Faulk  introduced  several  ^it*. 
nesses  for  the  purpose  of  explaining  the  Sherifi^s  return  on  the 
Qrst  execuUoa,  and  of  proving  facts  Qonneqted  with  the  sale,  so  as 
to  establish  the  legality  of  the  Sheriff's  proceedings.  This  was 
pbjepted  to  by  Copley ;  but  the  judge,  a  quo^  having  received  the 
evidence  to  explair^  an  anibiguit;  and.  to  identify  the  note?^  but  not 
to  contradict  the  Sheriff's  return,  Copley  took  his  bill  pf  excep- 
tions. 

We  think  the  Judge,  a  ?uo,  did  not  err.  It  is  u  well  recognized 
principle  in  Qur  jurisprudence,  that  purchasers  at  Sheriff's  sales 
cannot  be  effected  by  irregularities  which  occur  after  the  sale,  (3 
Martt  N.  3.  4^0 ;)  and  we  agree  with  the  counsel  of  Faulk,  that 
no  act  of  the  Sheriff,  after  the  sale  of  personal  prpperty,  qan  affect 
the  purchaser's  right?,  provided  he  prove  that  thp  sale  was  made 
in  a  legal  manner.  Article  690  of  the  Code  of  l^r^^Ctipe  sf^ys,  that 
'<  the  adjudication  made  by  the  Sheriff  haSf  of  itself  aUmey  the  ef 


Digitized  by 


Google 


OCTOBER,  1848.  109 


SucCMsion  of  Goodrich  —  Copley,  Appellant. 


feet  of  transferring  to  the  purchaser  all  the  rights  and  claims  which 
the  party  in  whose  hands  it  was  seized  might  have  had  to  the 
thing."  Thus,  the  adjudication  once  legally  made,  it  matters  not 
how  the  Sheriff  makes  his  return,  as  the  purchaser  has  nothing  to 
do  with  the  subsec^uent  formalities,  and  is  not  to  be  affected  by 
any  subsequent  irregularities.  Now,  the  object  of  the  evidence 
admitted  by  the  lower  court  was,  to  explain  the  Sheriff's  return, 
in  relation  to  an  ambiguity  which  exists  in  it,  and  to  identify  the 
notes  sold.  It  might  have  been  introduced  to  show,  beyond  the 
contents  of  the  return,  not  only  that  the  legal  formalities  had  been 
complied  with,  but  also  how  they  were  fulfilled,  as  the  statement 
of  the  Sheriff  not  being  conclusive  as  to  the  facts  therein  contained, 
the  purchaser  cannot  be  prejudiced  by  the  manner  in  which  the 
Sheriff  makes  his  return.  The  adjudication,  in  the  sense  of  the 
law,  is  the  last  proceeding  which  conceros  the  purchaser;  it 
fixes  his  condition  under  it,  and  is  the  basis  of  his  title.  14  La.  17. 
We  arc  of  opinion,  that  Faulk  was  properly  allowed  to  introduce 
parol  evidence,  to  explain  an  anibiguity  in  the  Sheriff's  return, 
(9  La.  565;  15  La.  312,)  and  even  to  show  that  the  formalities 
required  by  law  for  the  validity  of  Sheriff's  sales,  had  been  regu-^ 
larly  complied  with. 

On  the  merits  the  evidence  shows,  that  at  the  time  of  the  sale 
to  Faulk,  Copley  interfered  with  the  sale ;  that  he  caused  the 
Sheriff  to  postpone  it,  and  to  re-advertise  it ;  that  Copley  knew 
that  said  sale  was  to  take  place,  and  that  the  debt  which  the  She-> 
riff  was  about  to  sell  was  the  same  due  by  Goodrich,  for  the  pur* 
chase  of  the  land.  The  Sheriff  who  made  the  first  sale,  states  that 
Copley  came  and  forbade  the  sale,  whereupon  he  postponed  it, 
thinking  that  Copley  was  Baker's  attorney,  and  had  a  right  to  inter-r 
fere.  It  is  further  shown,  that  when  Copley  ordered  the  Sheriff 
to  seize  and  sell  the  notes  on  the  second  execution  issued  at  his 
own  request,  the  latter  told  him  that  he  could  not  do  it,  as  they 
had  already  been  sold  previously  at  the  suit  of  Faulk.  Copley  told 
the  Sheriff  to  go  on  with  the  sale,  that  it  was  none  of  his  business 
where  the  notes  were,  and  that  they  must  be  sold.  Another  wit- 
ness proves,  that  previous  to  the  second  sale,  Copley  examined 
carefully  the  return  on  the  first  execution,  and  then  ordered  the 
Sheriff  to  seize  the  rights  of  Baker  to  the  notes,  and  to  sell  them 
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under  ihe  execution,  under  which  he  pretends  to  have  bought 
them. 

With  regard  to  the  legal  formalities,  it  seems  to  us  that  the  evi- 
dence shoves  satisfactorily,  that  they  were  regularly  complied  with. 
Notice  of  seizure  was  served  on  the  party,  as  also  a  notice  to  ap- 
point an  appraiser.  The  return  of  the  Sheriff  shows,  that  the  sale 
was  duly  advertised,  and  that  the  notes  were  adjudicated  to  Faulk 
for  two-thirds  of  the  appraisement.  If  any  irregularities  exist  in 
the  sale,  or  if  any  of  the  legal  formalities  were  neglected  by  the 
Sheriff,  it  was  the  duty  of  Copley  to  establish  them ;  for,  Faulk, 
after  having  produced  the  judgment,  execution,  and  Sheriff's  re- 
turn showing  the  adjudication,  had  nothing  else  to  show  in  support 
of  the  validity  of  his  title.  8  La.  423;  9  La.  542;  16  Tb.  422, 
554,  and  19  lb.  307. 

Upon  the  whole,  we  are  induced  to  believe  from  the  evidence, 
that  this  is  an  attempt  to  carry  into  effect  an  unjust  speculation. 
Copley,  being  an  attorney  at  law,  thought,  perhaps,  that  Faulk's 
title,  from  the  vague  statement  made  by  the  Sheriff  in  his  return, 
was  defective ;  and  that,  by  selling  the  notes  a  second  time,  he  might 
perhaps  succeed  in  annulling  the  sale  made  to  Faulk.  For  this  pur- 
pose he  procured  an  execution  to  issue  at  his  own  suit,  had  the  notes 
seized,  and  carried  his  bid  at  the  second  sale  to  the  sum  ofjive  dollars 
only,  and  this  sum  to  be  paid  at  twelve  months'  credit ;  no  one, 
however,  having  bid  more,  the  notes  were  adjudicated  to  Copley, 
although  he  must  have  known  at  the  time,  that  Faulk  paid  $915 
cash  for  the  same  notes.  However  it  may  be,  we  cannot  but  ex- 
press our  regret  and  dissatisfaction,  that  the  present  suit  should 
have  been  instituted  by  a  member  of  the  bar  in  his  own  name  ; 
but  he  may  rest  assured  that  such  a  transaction,  which  discloses  a 
disposition  to  turn  the  laws  of  our  country  into  a  mere  object  and 
instrument  of  speculation,  shall  never  receive  any  sanction  at  our 
hands. 

Judgment  affirmed 
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Jean  Baptists  O.  Buard  and  another  v.  John  A.  De  Russy, 
Sheriff,  and  others^ 

Dowry  being  the  effects  which  the  wife  brings  to  the  husband  to  support  the  expenses 
of  the  marriage,  (C.  C.  2317,)  the  income  from  it,  though  belonging  to  the  husband, 
is  intended  to  help  him  to  support  the  charges  of  the  marriage,  such  as  the  mainte- 
nance of  the  husband  and  wife,  their  children,  dec.  lb.  2329.  Such  income 
cannot  be  seised  under  execution,  or  made  liable  to  the  payment  of  debts,  the  ob- 
ject of  the  law  being  to  secure  to  the  family,  under  any  circumstances,  the  means 
of  existence.  The  act  of  22d  March,  1842,  chap.  128,  which  provides  that  the 
Sheriff  shall  in  no  case  seize  the  income  of  dotal  property,  was  merely  declaratory 
of  the  law  previously  in  force. 

Appeal  from  the  District  Court  of  Natchitoches,  Kingf  J. 

Pierson,  for  the  appellant. 

Sherburne,  for  the  defendant,  contended  that  the  income  of 
dotal  property  may  be  seized,  though  not  the  right  to  the  income^ 
citing  Toullier,  vol.  12,  Nos.  401,  402. 

Simon,  J.  Several  executions  which  had  been  issued  against 
"William  Y.  Fleury,  and  Henry  M.  Fleury,  by  virtue  of  judgments 
obtained  on  notes  signed  by  Fleury  &  Brothers,  a  late  commer- 
cial firm,  composed  of  the  said  "William,  Henry,  and  Abraham  J. 
Fleury,  were  levied  upon  twenty-five  bales  of  cotton,  grown 
on,  and  found  by  the  Sheriff  at  the  plantation  owned  by  the  plain* 
tiffs,  and  by  them  cultivated  in  partnership.  The  plaintiffs  re- 
present, that  the  cotton  seized  is  the  product  of  their  said  plantation 
purchased  by  them  on  the  12th  of  June,  1838,  before  the  marriage 
of  the  petitioner,  Nathalie  Fleury  with  .William  Y.  Fleury  ;  thai 
they  are  the  owners,  in  undivided  moieties,  of  said  cotton ;  that 
Nathalie  was  married  to  William  Y.  Fleury,  on  the  6ih  of  June, 
1 839 ;  that  the  debts  of  her  husband  anterior  to  the  marriage, 
cannot  by  law  be  paid  out  of  the  proceeds  of  her  dotal  property  ; 
that  the  debts  for  which  said  executions  were  issued,  were  owing 
by  her  husband,  and  contracted  before  said  marriage  with  her  ,* 
and  that  maintenance  is  due  to  her  and  her  family  out  of  the  in- 
come of  her  dotal  and  separate  property,  &c.  , 

The  plaintiffs  further  allege,  that  there  is  a  partnership  existing 
between  them,  by  private  act,  dated  12th  of  June,  1838,  in  car- 
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Tying  on  said  plantation,  and  that  said  plantation  and  partnership 
are  indebted  in  the  sum  of  $4500,  which  mUst  be  paid  out  of  the 
produce  thereof,  &c ;  wherefore,  thejr  pray  that  an  injunction 
may  be  issued  to  arrest  the  sale  of  the  cotton  seized ;  that  the 
same  may  be  perpetuated,  and  that  the  seizing  creditors  and  the 
Sheriff  be  condemned  to  pay,  in  solidoy  the  stim  of  $1000  dama- 
ges, for  the  illegal  seizure  of  the  cotton,  &c. 

The  seizing  creditors  and  the  Sheriff  joined  issue  by  denying 
the  allegations  of  the  petition,  and  prayed  that  the  injunction 
might  be  dissolved,  with  damages  and  dosts. 

This  case  was  tried  before  a  jury,  who,  under  a  charge  of  the 
court,  to  which  the  plaintiffs  excepted,  returned  a  verdict  dis- 
solving the  injunction  as  to  Nathalie,  the  wife  of  William  Y. 
Fleury,  for  one-half  of  the  cotton  ]  and  makitig  it  perpetual^  as  to 
the  other  plaintiff  J.  B.  0.  Buard,  for  the  other  half  of  said  cotton. 
Whereupon^  the  courts  a  qua,  rendered  judgment,  allowing  further 
in  favor  of  the  seizing  creditors,  interest  at  ten  per  cent,  to  be  paid 
by  Nathalie,  and  her  security  in  the  injunction  bond.  From  this 
judgment,  the  plaintiffs,  after  an  unsuccessful  attempt  to  obtain  a 
new  trial,  took  the  present  appeal. 

It  appears  from  the  evidence,  that  the  plantation  and  slaves 
which  produced  the  cotton  seized,  were  purchased  by  the  plain-' 
tiffs  from  their  mother,  on  the  12th  of  June^  1838 ;  that  on  the 
same  day,  a  partnership  was  contracted  betw6en  the  purchasers, 
by  act  under  private  signature,  (the  date  of  this  act  is  not  posi- 
tively shown  to  have  been  on  the  day  it  purports,  but  its  existence 
previous  to  th&  marriage  of  Nathalie  is  satisfactorily  established,) 
for  the  cultivation  of  said  plantation,  under  the  management 
and  control  of  J.  B.  0«  Buard;  the  profits  whereof  were  to  be 
equally  divided  between  the  partners.  It  is  further  stipulated  in 
the  act,  that  the  partnership  is  to  last  ten  years,  and  shall  not  be 
dissolved  by  the  deaths  or  any  other  change  in  the  condition  of  the 
parties.  It  is  also  shown  that^  on  the  5th  of  June,  1839,  Nathalie 
Buard,  and  William  Y.  Fleury  entered  into  a  contract  of  marriage 
in  which  it  is  stated  that  the  wife  brings  into  the  marriage,  the 
one-half  of  the  plantation  and  slaves  purchased  by  herself  and  her 
brother  from  their  mother,  j&c;  and  that  the  partnership  existing 
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between  them,  owes  yet  a  sum  of  $50,000,  as  part  of  the  purchase 
money. 

The  record  also  shows,  that  the  cotton  in  question  was  seized 
on  the  14th  of  December,  1840,  at  the  suit  of  creditors  of  the  firm 
of  Fleury  &  Brotliers,  to  satisfy  debts  due  by  the  said  firm,  ante- 
rior to  the  marriage  of  one  of  its  members ;  and  it  is  admitted  that 
Mrs.  Fleury  has  two  children,  that  her  husband  is  living,  that  the 
average  crop  raised  on  the  plantation,  is  about  200  bales  annually, 
and  that  the  29  bales  seized,  were  grown  on  the  said  plantation. 

With  regard  to  that  part  of  the  judgment  which  perpetuates  the 
injunction  as  to  J.  B.  O.  Buard's  portion  of  the  cotton,  the  appel- 
lees not  having  prayed  in  their  answer,  that  said  judgment  be 
amended,  the  same  must  remain  undisturbed 

The  only  question  which  this  case  presents  is,  whether  the 
income  of  Mrs.  Fleury's  dotal  property,  can  be  seized  to  satisfy 
her  husband's  debts,  contracted  anterior  to  the  marriage  ?  The 
solution  of  this  question  does  not,  in  our  opinion,  present  much 
difficulty  ;  but  we  find  m  the  record,  a  bill  of  exceptions  taken  to 
the  charge  of  the  lower  court  to  the  jury,  in  which  the  Judge,  a  quo^ 
appears  to  decide  it  in  the  affirmative.  He  says  :  "  The  reve- 
nues from  dotal  property,  as  well  as  community  property,  can  be 
seized  under  execution,  to  satisfy  a  debt  due  by  the  husband, 
contracted  anterior  to  marriage.  If  the  contrary  were  true,  mar- 
riage might  operate  as  a  bar  to  the  recovery  of  such  debts,  as 
would  happen  when  the  husband  was  indebted  at  the  time  of 
marriage,  without  separate  property  owned  at  that  time,  or  subse- 
quently acquired,  with  which  to  extinguish  them.*'  The  jury  re- 
turned their  verdict  accordingly. 

We  are  of  opinion  that  the  Judge  erred.  By  dowry,  {dot,)  says 
art.  2317  of  the  Civil  Code,  is  meant  the  effects  which  the  wife 
brings  to  the  husband,  to  support  the  expenses  of  marriage,  and 
the  income  of  the  dowry,  although  belonging  to  the  husband  ;  is 
intended  to  help  him  to  support  the  charges  of  the  matrimony,  such 
as  the  maintenance  of  the  spouses,  that  of  their  children,  &c. 
Civil  Code,  art.  2329.  The  object  of  the  law,  therefore,  is  very 
clear — that  the  income  of  the  wife's  dotal  properly,  is  particularly 
to  be  employed  in  sustaining  the  family,  and  procuring  them  ail 
the  necessaries  of  life.  For  that  purpose,  our  code  contains  a 
Vol.  VI.  15 
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provision,  which  pieserves  ihe  income  of  the  dotal  property  from 
being  subject  to  be  seized  by  creditors ;  and  this  provision  was 
undoubtedly  adopted,  in  order  to  attain  the  object  of  the  law 
maker,  that  the  family  should  not  be  deprived  of  the  necessary 
means  of  existence,  in  case,  from  the  bad  conduct  of  the  husband, 
or  from  his  bad  management  of  his  affairs,  he  became  unable  to 
support  his  family.  The  1987th  art.  of  the  Civil  Code  provides, 
that  there  are  rights  which  cannot  be  made  liable  to  the  payment 
of  debts,  such  as  the  right  to  the  income  of  dotal  property.  This 
last  article  appears  to  us  so  clear,  that  although  it  has  been  con- 
tended earnestly  by  the  defendant's  counsel,  that  the  law  does  not 
mean  that  the  income  itself  should  not  be  subject  to  seizure,  but 
only  the  right  to  the  income,  and  that  the  revenue  might  be  seized, 
although  the  right  to  it  could  not,  we  are  not  prephred  to  construe 
it  in  any  other  manner,  but  as  containing  a  positive  prohibition 
from  seizing  the  proceeds  or  income  of  the  wife's  c^otal  property. 
We  are  confirmed  in  this  opinion,  by  a  law  passed  by  the  Legis- 
lature in  1842,  (Session  Acts,  p.  380,)  in  which  it  is  enacted,  that 
<A«  sheriff  shall  in  no  case  seize  the  income  of  dotal  property. 
This  law  may  be  considered  as  declaratory  of  the  previous  law, 
and  as  such,  although  it  was  not  in  force  at  the  time  the  seizure 
under  consideration  took  place,  may  be  used  by  us  to  arrive  at  a 
proper  interpretation  of  the  law  which  it  has  a  tendency  to 
explain. 

With  this  view  of  the  question,  the  judgment  of  the  lower  court, 
based  upon  a  verdict  which  is  evidently  the  result  of  the  erroneous 
charge  of  the  Judge,  a  quo,  must  be  reversed  ;  but  as  the  fact  of 
the  cotton  seized  being  a  part  of  the  income  of  one  of  the  plain- 
tiffs' dotal  property,  is  clearly  established,  and  appears  to  be  un- 
disputed, it  seems  to  us  unnecessary  to  remand  the  case  for  a 
ne^  trial. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  "Court, 
so  far  as  it  dissolves  the  injunction  obtained  by  the  plaintiffs,  as 
to  Mrs.  Fleury,  and  condemns  the  latter  and  her  surety  to  pay 
ten  per  cent  interest,  be  annulled,  and  reversed  ;  that  said  injunc- 
tion be  made  perpetual,  in  toto ;  and  that  the  rest  of  the  judgment 
appealed  from  be  affirmed,  the  costs  in  both  courts  to  be  paid  by 
the  defendants  and  appellees. 
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William  Cotton  v.  John  S.  Brien. 

Tb«  proTuioD  of  the  cODttitution  of  the  State  of  MiMiuippi,  which  declares,  that  **  the 
introdactioQ  of  slaves  into  this  State  as  merchandize,  or  for  sale,  shall  be  prohii|ited 
from  and  after  the  first  day  of  Msy,  1833/*  is  not  merely  directory  to  the  Legisla- 
ture, and  inoperative  until  it  shall  prohibit  their  introduction  under  appropriate  pe- 
nalties. It  is  prohibitory  perse,  rendering  any  contract  void  made  in  contravention 
thereof. 

Questions  which  concern  oor  own  citizens,  although  growing  out  of  the  constitutional 
or  legislative  provisions  of  another  Slate,  will  be  regarded  as  new  ones,  where  there 
is  a  conflict  between  the  tribunals  of  the  Stale  and  of  the  United  States  as  to  their 
proper  construction. 

IVhatever  is  done  in  contravention  of  a  prohibitory  law  is  null  and  void,  though  no  pe- 
nalty be  denounced  bv  the  law  for  its  violation.  So  of  every  act  contrary  to  public 
policy.  Their  nullity  is  pronounced  by  the  general  principle  of  the  law,  and  is  ap- 
plied by  the  courts  as  cases  may  arise. 

The  legislative  authority  has  no  power  to  fix,  by  a  declaratory  act,  or  otherwise,  a 
construction  of  the  constitution  of  the  State,  which  shall  be  binding  on  the  judicial 
department.  If  the  courts  occasionally  rely  upon  legislative  construction  of  acts  of 
ordinary  legislation,  it  is  becaoae,  as  to  them,  the  Legislature  has  aright  to  repeal, 
or  modify  them,  or  to  settle  their  construction  in  cases  of  ambiguity,  by  a  declara- 
tory act. 

Where  notes  were  given  by  defendant  and  another  person,  for  a  purchase  made  ia 
violation  of  a  prohibitory  law  rendering  the  transaction  null  and  void,  the  substitu- 
tion of  a  single  note  by  defendant  alone  for  a  balance  due  after  a  part  payment,  will 
not  bar  the  latter  from  pleading  the  illegality  of  the  original  contract.  Per  Curiam. 
The  debt  does  not  cease  by  the  release  of  one  of  the  original  debtors,  to  be  the 
nme  debt,  growing  out  of  the  same  transaction. 

Appeal  from  the  District  Court  of  Madison,  Curry,  J. 

Shannon^  for  the  plaintiff.  The  clause  of  the  constitution  o' 
Mississippi  prohibiting  the  introduction  of  slaves  into  that  State 
for  sale,  after  the  1  May,  1633,  is  in  violation  of  the  provision  of 
the  constitution  of  the  United  States,  giving  to  Congress  the 
power  "  to  regulate  commerce  among  the  several  States."  See 
opinion  of  Baldwin,  J.,  6  Peters,  611.  Gibbons  v.  Ogden,  9  Whea- 
ton,  186,  222.  Brown  v.  State  of  Maryland,  12  lb.  438,  446. 
Though  constitutional,  the  prohibition  to  introduce  slaves  for  sale 
was  inoperative,  until  put  in  force  by  a  law  denouncing  a  penalty 
for  its  violation.  See  the  decision  of  the  Supreme  Court  of  the 
United  States  to  this  effect,  15  Peters,  496.    The  substitution  of 
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the  note  now  sued  on,  signed  by  Brien  alone,  for  those  of  Brien 
and  Young,  and  for  a  less  amount,  was  a  novation  of  the  debt, 
curing  any  illegality  that  might  have  existed.  1 1  Wheaton,  262. 
Story's  Conflict  of  Laws,  2d  ed.,  ^  249.  De  Wolfy.  Johnson  et 
c/.,  10  Wheaton,  367.  Condensed  Reports  of  Sup.  Court,  Vol. 
6,  p.  140. 

Stockton  and  Dunlap^  for  the  appellant 

BuLLARD,  J.  This  is  an  action  upon  a  promissory  note,  and 
the  defence  relied  on  is,  that  it  was  given  for  the  purchase  of 
slaves  in  the  State  of  Mississippi,  which  had  been  introduced  into 
that  State  as  merchandize,  and  for  sale,  after  the  1st  day  of  May, 
183:),  in  violation  of  the  constitution  of  that  Slate,  which  declares, 
that  the  introduction  of  slaves  into  this  State  as  merchandize,  or 
for  sale,  shall  be  prohibited  from  and  after  the  first  day  of  May, 
15J:«. 

The  case  brings  before  us  a  question  much  agitated  of  late,  to 
wit ;  whether  that  clause  in  the  amended  constitution  of  Missis- 
sippi, be,  per  se,  prohibitory,  so  as  to  render  void  any  contract 
made  in  contravention  of  it,  or  whether  it  is  to  be  regarded  as 
merely  directory  to  the  Legislature,  and  inoperative  until  the  Le- 
gislature should  have  pronounced  the  prohibition,  under  appro* 
priate  penalties. 

In  the  State  of  Mississippi,  this  can  no  longer  be  regarded  as 
an  open  question.  Several  decisions  of  the  highest  court  of  that 
State  have  been  brought  to  our  notice,  and  particularly  that  of 
Brien  v.  WUliamson^  decided  last  March,  in  the  High  Court  'of 
Errors,  since  the  judgment  pronounced  by  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Groves  et  al.  v,  Slavghter^  15 
Peters,  449,  The  decisions  in  that  State  have  uniformly  been, 
that  the  constitution  settled  the  public  policy  of  that  State,  prohi^ 
bited  the  introduction  of  slaves  as  merchandise,  or  for  sale,  with- 
out the  necessity  of  any  legislative  enactment,  and  that  any  con-r 
tract  entered  into  in  violation  of  the  constitution  is  void. 

On  the  other  hand,  the  Supreme  Court  of  the  United  States,  in 
the  case  above  referred  to,  of  Groves  et  al.  v.  Slaughter^  held, 
that  the  prohibition  of  the  constitution  did  not  invalidate  the  con- 
tract, but  that  an  act  of  the  Legislature  of  the  State  was  required 
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to  carry  it  into  effect,  and  that  no  law  on  the  subject  of  the  prohi- 
bition in  the  constitution  was  passed,  until  183t. 

Very  great  respect  is  due  undoubtedly  to  the  decisions  of  the 
highest  State  courts  upon  questions  relating  to  their  constitution, 
policy,  and  laws.  The  authority  of  the  Suprenne  Court  of  ihe 
United  States  is  also  very  high,  and  deserving  of  the  greatest  res- 
pect. But  upon  questions  which  concern  our  own  citizens,  al- 
lliough  growing  out  of  the  constitutional,  or  legislative  provisions 
of  a  sister  State,  when  there  is  a  conflict  between  the  Federal  and 
State  tribunals,  as  to  the  just  construction  of  isuch  provisions,  we 
feel  authorized  to  look  upon  the  question  as  a  new  one,  and  to  de- 
cide for  ourselves. 

We  have  always  considered  the  constitution  of  the  State  as 
the  Supreme  law,  not  liable  to  be  altered,  or  modified  by  any  act 
of  ordinary  legislation,  and  as  indicating  the  will  of  the  sovereign 
authority  of  the  State,  not  only  upon  the  form  and  organisation 
of  government,  and  the  distribution  of  its  powers,  but  upon 
many  questions  of  domestic  policy.  When,  for  example,  we 
find  in  the  constitution  of  Ohio^  a  solemn  declaration,  that  slavery, 
or  domestic  servitude,  shall  not  be  permitted,  except  by  way  of 
punishment  for  offences,  we  have  regarded  it  as  carrying  in  itself 
such  paramount  authority,  that  we  have  held,  that  the  master  of' 
a  slave  who  suffered  him  to  live  in  that  State,  subjected  him  to 
the  operation  of  the  law,  and  that  he  became  thereby  free  ;  that 
the  master  must  be  regarded  as  having  tacitly  assented  to  his 
emancipation.  We  further  regard  it  as  a  well  settled  doctrine, 
not  only  of  our  local  law,  but  of  every  system  of  jurisprudence, 
that  whatever  is  done  in  contravention  of  a  prohibitory  law,  is 
null  and  void,  as  well  as  every  act  contrary  to  public  policy. 
The  prohibitory  law  may  denounce  no  punishment,  may  threaten 
no  penalties,  may  provide  for  no  forfeitures  or  disabilities,  yet  the 
nullity  of  all  contracts  and  acts  entered  into,  or  done  in  defiance 
of  the  will  of  the  sovereign  authority,  is  pronounced  by  the  gene* 
ral  principle  of  the  law,  and  applied  by  the  courts  to  cases  as 
they  may  arise.  The  constitutioti  of  the  United  States  forbids 
the  emitting  of  bills  of  credit,  by  the  States ;  but  that  provision 
is,  in  common,  we  believe,  with  all  constitutional  provisions,  with- 
out any  declared  sanction,  and  yet  it  never  was  doubted,  that  such 
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bills  of  credit,  and  any  contract  which  concerns  them,  or  of 
which  they  forr^  the  consideration,  are  void,  and  of  no  effect. 
The  courts  apply,  perhaps,  the  most  effectual  of  all  penalties,  that 
of  the  nullity  of  all  contracts  r'^probaled  by  the  Supreme  law,  by 
refusing  to  the  parties  any  action  to  enforce  them. 

The  argument,  therefore,  which  has  been  drawn  from  the  fact, 
that  the  clause  in  the  constitution  of  Mississippi  contains  nothing 
more  than  a  naked  prohibition,  without  sanction,  without  declared 
penalties,  or  forfeitures,  by  which  it  is  to  be  rendered  effectual, 
and  which  shows,  that  the  convention  looked  to  a  future  Legis- 
lature to  give  it  effect  as  a  prohibitory  law,  has  no  force  with  us. 
It  is  clear  the  Legislature  had  no  authority  to  repeal,  modify,  or 
suspend  that  clause  in  the  constitution  ;  and  there  is  nothing  in 
the  clause  itself,  nor  in  the  context  to  induce  us  to  suppose,  that 
the  convention  intended,  that  the  efficacy  of  the  prohibition 
shouid  depend  upon  the  future  action  of  the  Legislature.  The 
people  of  Mississippi  had  already  announced  as  the  future  policy 
of  the  State,  that  the  introduction  of  slaves  into  the  State,  as  mer- 
chandize, or  for  sale,  should  no  longer  be  tolerated,  after  the  first 
of  May.  It  is  true,  no  punishment  was  threatened  ;  but  it  is  also 
true,  that  although  the  Legislature  might  create  penalties,  it  could 
not  render  the  introduction  of  slaves  after  that  period  lawful ;  and 
although  the  courts  of  the  State  could  not,  perhaps,  punish  di- 
rectly their  introduction  as  a  criminal  offence,  yet  they  were 
bound,  in  our  opinion,  to  regard  the  clause  in  the  constitution,  as 
fixing  the  public  policy,  and  consequently  to  declare  void  any 
contract  growing  out  of  the  sale  of  slaves,  illegally  imported  into 
the  State.  It  is  in  this  way  alone,  that  constitutional  provisions, 
in  general,  are  enforced.  The  Legislature,  at  most,  could  have 
declared,  what  punishment  should  be  inflicted  on  the  importer, 
or  the  vendor,  and  what  disposition  should  be  made  of  the  im- 
ported slaves.  But  it  has  no  discretion  left.  The  prohibitory 
clause  was  not,  in  our  opinion,  merely  mandatory  to  the  Legisla 
ture,  but  carried  within  itself  the  high,  the  paramount  authority 
of  the  popular  will.  It  was  so  binding  on  the  judicial  depart- 
ment as  the  supreme  law,  that  if  the  legislature  had  assumed  to 
tolerate  that  species  of  commerce  after  the  Ist  of  May,  1833,  the 
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courts  would  have  been  bound  to  declare  such  enacments  uncon- 
stitutional and  void. 

But  it  has  been  urged,  that  the  legislative  construction  of  the 
constitution  has  been  adverse  to  this  view  of  the  matter.  In 
support  of  the  argument  we  are  told,  that  previously  to  1st  of 
May,  1633,  a  law  was  passed  to  alter  and  amend  the  article  in 
question,  and  vest  in  the  Legislature  discretionary  power,  to  re- 
gulate, or  prohibit  the  introduction  of  slaves  into  the  State.  Such 
a  change  required  the  concurrence  of  two-thirds  of  both  branches 
of  the  Legislature,  and  the  question  was  referred  to  the  people. 
But  no  modification  was  sanctioned.  Now  it  is  said,  that  the  Le- 
gislature could  not  then  have  considered  the  prohibition  as  in  full 
force,  while  these  proceedings  were  in  progress  to  take  the  sense 
of  the  people  upon  tho  proposed  amendment  of  the  constitution. 
It  appears  to  us,  that  when  the  Legislature  proposed  that  it  should 
be  invested  with  discretionary  powers,  instead  of  leaving  the  con- 
stitution as  it  then  stood,  it  cannot  fairly  be  inferred,  that  the  effi- 
cacy of  the  prohibition  depended  on  the  legislative  will.  Other- 
wise they  would  have  had  nothing  to  do,  but  to  remain  silent,  and 
pass  no  law  ;  and  that,  according  to  the  argument,  would  effectu- 
ally have  defeated  the  popular  will,  as  expressed  in  the  constitu- 
tion. But  the  proposition  to  amend,  in  our  opinion,  admits  the 
obligatory  force  of  that  clause  in  the  constitution. 

It  is  further  said,  that  the  terms  of  the  act  of  1837,  confirm 
this  legislative  construction.  That  act  merely  repeats,  in  sub- 
stance, the  prohibition  contained  in  the  constitution,  by  declaring, 
**  that  hereafter  the  business  of  introducing,  or  importing  slaves 
into  this  State,  as  merchandize,  or  for  sale,  be  and  the  same  is 
hereby  prohibited."  It  is  urged,  that  from  the  terms  of  this  act, 
it  was  the  sense  of  the  Legislature,  that  from  1833  until  its  pas- 
sage, in  1837,  the  constitutional  inhibition  was  inoperative. 

Admit,  for  the  sake  of  this  argument,  that  it  was  so.  Since  when 
does  the  judicial  power  look  to  the  Legislature  for  an  interpreta- 
tion of  the  constitution  ?  If  the  courts  occasionally  rely  upon 
the  legislative  construction  of  acts  of  ordinary  legislation,  it  is  be- 
cause, as  to  them,  the  Legislature  has  a  right  to  repeal,  to  amend, 
to  modify,  and  by  a  declaratory  law  to  settle  their  construction, 
in  cases  of  doubt  or  ambiguity.     But  the  constitution  is   above 
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the  reach  of  legislative  amendment  or  change;  and  although 
the  Legislature  may  interpret  that  instrument  for  itself,  in  refer- 
ence to  its  own  action,  it  is  'without  authority  to  fix,  either  by  a 
declaratory  law,  or  tacilU  by  a  series  of  enactments,  a  construc- 
tion of  the  constitution,  which  shall  be  binding  on  the  judicial 
department.  If  it  were  otherwise,  then  the  judicial  department 
would  become  entirely  subordinate  to  the  legislative. 

It  is  shown,  that  slaves  were  sold  by  the  plaintiff  to  the  defen- 
dant and  one  Young,  for  which  notes  were  given  by  them,  and 
that  afterwards  Brien  took  up  the  notes  first  given,  and  subscribed 
the  one  now  sued  on,  for  the  same  consideration,  a  deduction 
being  made  pf  five  hundred  dollars.  It  has  been  argued,  that  this 
is  a  novation  of  the  debt,  and  that  Brien  alone  cannot  avail  him- 
self of  the  illegality  of  the  original  contract.  We  are  not  of  that 
opinion.  If  the  plaintiff  chose  to  release^  one  of  the  original 
debtors,  upon  the  .others  giving  him  further  security,  it  does  not 
cease  to  be  the  same  debt,  growing  out  of  the  same  transaction. 

Upon  the  whole  we  conclude,  that  the  contract  was  in  violation 
of  the  prohibitory  clause  in  the  constitution  of  Mississippi,  and 
consequently  void  and  without  effect. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  that  ours  be  for  the  defendant,  with 
costs  in  both  courts. 


E.  H.  Sattebfield  v,  Alexaudbr  Compton  and  others. 

The  pots^ion  of  a  note  by  the  maker,  af'.er  it  has  been  endorsed  by  a  third  person, 

IS  evidence  that  the  endorsement  was  an  accommodation  one. 
An  accommodation  endorser,  being  viewed  as  a  surety,  may  avail  himself  of  any  plea 

which  his  principal  could  have  opposed  to  the  holder. 
On  a  plea  of  usury  by  the  maker  or  accommodation  endorser  of  a  note,  the  holder  will 

be  entitled  to  recover  only  the  amount  actually  paid  by  him. 

Appeal  from  the  District  Court  of  Rapides,  Campbell,  J. 

Dunbar,  Hyams  and  Elgee,  for  the  plaintiff. 

Brent  and  O.  N.  Ogden^  for  the  appellant. 

Martin,  J.    This  is  an  action  against  the  maker  and  endorsers 
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of  a  promissory  note.*  The  maker  pleaded  usury.  The  three 
endorsers  filed  sepiirate  answers.  Texada,  the  first,  pleaded,  that 
he  endorsed  the  note  as  an  accommorlation  to  the  maker,  for  the 
sole  purpose  of  enabling  it  to  be  discounted  in  bank,  which  was 
not  done  ;  that  the  maker  promised  him  he  would  destroy  the  note, 
notwithstanding  which,  shortly  before  its  maturity,  the  maker  sold 
it  to  Martin,  the  last  endorser,  for  the  sum  of  one  thousand  dollars, 
it  being  for  sixteen  hundred  and  fifty  dollars,  who  transferred  it  to 
the  present  plaintiff,  the  transferer  and  the  transferee  being  cog- 
nizant, at  the  time  of  the  transfer,  of  the  circumstances  under 
which  the  note  had  been  endorsed  by  him,  Texada ;  that  Bryce 
and  Martin,  second  and  third  endorsers,  are  mere  nominal  defen- 
dants, having  been  made  parties  for  the  sole  purpose  of  depriving 
Texada  of  the  benefit  of  their  testimony.  Bryce,  the  second  en- 
dorser, pleaded,  that  he  was  a  mere  accoQimodation  endorser,  for 
the  purpose  of  enabling  the  note  to  be  discounted  in  bank,  and 
that  he  is  not  liable,  because  his  endorsement,  to  the  knowledge 
of  the  plaintiff  and  subsequent  endorser,  was  used  for  a  different 
purpose  from  that  for  which  it  had  been  given.  Martin,  the  last 
endorser,  pleaded  the  general  issue,  and  admitted  his  signature 
only. 

The  plaintiff,  in  answer  to  interrogatories  of  the  maker,  stated, 
that  Martin  bad  purchased  the  note  for  the  joint  account  of  the 
plaintiff  and  himself,  for  the  sum  of  one  thousand  dollars  ;  that  he 
afterwards  bought  it  from  Martin ;  that  he  did  not  know  that  the 
purchase  of  the  note,  after  it  had  been  offered  for  sale  by  the  se- 


*  The  note  toed  on  wm  in  these  words  : — 

"  November  let,  1836. 
•'91650. 
"  TweWe  months  sfter  dste,  I  promise  to  pay  to  order  of  John  A.  Texads,  sixteen 
hundred  and  fifty  dollars,  value  received,  negotiable  and  payable  at  the  office  of  dis- 
coont  sod  deposit  of  the  Bsnk  of  Louisiana,  at  this  place. 

*•  Alix.  Compton.** 
It  was  endorsed  '*  Jno.  A.  TtxinA, 
J.  O.  Brycs. 
R.  C.  Mabtin." 
The  words  **  credit  tk$  drawer,  J,  G.  B/*  on  the  back  of  the  note,  were  crossed 
out  by  a  pen. 
Vol.  VI.  16 


Digitized  by 


Google 


122  ALEXANDRIA. 


Satterfield  ▼.  Compton  and  others. 


cond  endorser  and  others,  was  usurious.  To  the  interrogatories 
of  Texada,  he  answered,  that  Martin  purchased  the  note  for  his 
own  account,  and  for  his,  the  plaintiff's.  He  denied,  that  he  ac- 
quired the  note  from  Brytfe,  the  second  endorser,  with  the  know- 
ledge that  it  was  offered  for  sale  for  the  benefit  of  the  maker,  or 
that  he  had  any  conversation  with  the  latter ;  that  a  few  weeks 
before  he  purchased  the  note,  Martin  purchased  it  for  one  thou- 
sand dollars,  but  it  cost  him,  plaintiff,  one  thousand  and  seventy 
dollars,  five  hundred  dollars  for  his  part  of  the  original  purchase, 
and  five  hundred  and  seventy  do.lars  for  the  purchase  of  Martin's 
share  ;  that  Martinis  purchase  was  made  in  July,  1837,  and  that 
he  purchased  Martin's  share,  in  December,  18:)7. 

Brycc  deposed,  that  the  note  was  brought  to  him  for  his  en- 
dorsement by  the  maker,  after  it  had  been  endorsed  by  Texada  ; 
that  he  thinks  Compton  said  something  about  its  being  discounted 
in  the  Bank  of  Louisiana ;  that  the  maker's  credit  was  then  on  the 
wane  ;  that  at  his  request,  he  wrote  on  the  face  of  the  note  thai  it 
was  to  be  credited  to  the  maker;  thinks  that  after  the  refusal  of 
the  discounting  of  the  note,  the  maker  called  on  him  for  assistance 
in  raising  money  thereon ;  that  this  could  not  be  effected  except 
at  a  ruinous  discount ;  that  he  believes  he  offered  it  to  Satterfield 
or  Martin,  at  the  plaintiff's  request ;  and  that  he,  witness,  erased 
the  words  "  credit  the  drawer,"  which  he  had  written  on  the  face 
of  the  note.  The  Cashier  of  the  Branch  of  the  Louisiana  Bank 
in  Alexandria  testified,  that  the  board  is  in  the  habit  of  allowing 
notes  discounted  by  them  to  be  renewed  on  the  payment  of  the 
interest,  and  sometimes  a  very  small  part  of  the  capital,  but  that 
they- do  not  consider  themselves  under  any  obligations  so  to  do; 
that  this,  however,  relates  only  to  accommodation  paper.  The 
case  was  submitted  to  a  jury,  as  far  as  it  relates  to  Texada. 
There  was  a  verdict  against  him  for  one  thousand  dollars.  The 
case  was  tried  by  the  court  as  to  Bryce,  and  judgment  was 
given  against  him  for  the  same  sum.  Texada  made  an  unsuc- 
cessful effort  to  obtain  a  new  trial.  Judgment  was  given  against 
him  on  the  verdict,  and  he  has  appealed. 

It  is  contended,  on  the  part  of  the  appellant,  Texada,  that  he 
endorsed  Compton's  note  as  an  accommodation  endorser,  for  the 
sole  purpose  of  enablii)g  it  to  bediscounted  in  bank  ;  and  that  this 
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was  to  the  knowledge  of  Martin  and  the  plaintiff,  when  they  ac- 
quired the  note.  There  is  no  evidtsnce  of  the  intention  of  Texada, 
to  confine  the  use  of  his  endorsement  to  the  sole  purpose  of  the 
negotiaiion  of  the  note  in  bank.  The  sole  evidence  of  his  being 
an  accommodation  endorser,  results  from  the  declaration  of  Bryce, 
thai  when  the  note  was  brought  to  him  by  the  maker  for  his  en- 
dorsement, that  of  Tcxada  was  already  on  it.  This  declaration 
proves  two  facts,  to  wit :  the  endorsement  of  Texada,  and  that, 
notwithstanding  that  endorsement,  the  maker  still  retained  the 
possession  of  the  paper  and  the  control  of  the  note,  which  he 
could  not  have  done,  if  Texada  had  been  the  real  owner  of  the 
note  before  he  endorsed  it.  But  this  proves  nothing  but  the  sim- 
ple character  of  the  endorsement,  and  not  that  it  had  the  charac- 
ter which  the  appellant's  counsel  seeks  to  affix  thereto,  to  wit, 
that  of  a  qualified  endorsement,  not  intended  for  general  use  in 
the  market,  and  which  could  not  be  diverted  from  the  use  which 
the  counsel  suggests,  of  a  discount  at  the  office  of  the  bank.  Of 
this  qualification,  there  is  not  the  least  tittle  of  evidence,  much 
less  any  of  any  knowledge,  in  the  persons  who  afterwards  pur- 
chased the  note,  of  Texada's  intentions  of  restricting  the  use  that 
was  to  be  made  of  it,  after  he  had  endorsed  it.  Texada  did  not 
write  on  the  face  of  the  note  the  words  which  usually  designate 
an  accommodation  paper,  "  credit  the  drawer.^^  Bryce,  to  whom 
the  maker  brought  the  noie  for  his  endorsement,  might  have  fair- 
ly  discounted  it.  Nothing  in  the  conversation,  which  he  relates 
as  having  taken  place  between  the  maker  and  himself  at  the  time, 
shows  that  the  latter  was  not  at  liberty  to  reduce  the  note  into 
cash,  in  any  other  manner  than  by  a  resort  to  the  bank.  Texada 
may,  however,  as  a  surely,  in  his  capacity  of  an  accommodation 
endorser,  avail  himself  of  any  plea  which  his  principal  might 
have  opposed  to  the  plaintiff's  claim,  i.  e.  of  that  of  usury.  Of 
this  plea,  he  has  had  the  full  benefit,  the  judgment  extending  no 
further  than  to  the  sum  which  actually  came  into  the  hands  of  the 
maker. 

The  appellant,  Bryce,  has  given  to  his  endorsement  the  cha- 
racter of  one  intended  by  the  parties  for  the  use  of  the  maker,  by 
discount  in  bank.  He  has,  however,  at  the  request  of  the  plain- 
tiff, by  the  erasure  of  the  words  '*  credit  the  drawer,"  manifested 
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his  intention  of  renouncing  any  advantage  which  the  appearance 
of  these  words  on  the  face  of  the  note  might  authorize  him  to 
claim. 

Reserving,  therefore,  the  examination  of  the  question,  whether 
the  endorsement  of  an  accommodation  note,  for  the  purpose  of  its 
being  discounted  in  bank,  confines  the  holder  to  that  use,  and  ren- 
ders any  other  unlawful,  for  the  first  case,  in  which  the  solution 
of  that  question  may  constitute  a  part  of  our  legitimate  duty,  we 
will  dismiss  it  for  the  present. 

Judgment  affirmed. 


Benjamin  Metoter  v.  Jean  Baptiste  Trezsiini. 

An  imputation  of  payment  made  by  a  creditor,  and  aabaeqoently  ratified  by  the  debt- 
or, will  take  effect  from  tu  date,  tboogh  tbe  former  may,  in  the  interval,  have  be- 
come the  holder  of  another  debt  to  which  the  debtor,  or  one  bound  aa  surety  for 
him,  might  otherwise  have  required  it  to  be  imputed. 

Appeal  from  the  District  Court  of  Natchitoches,  Boyce,  J. 

Garland,  J.  Trezzini  held  a  note  for  $2000,  drawn  by  Louis 
Kueg,  which  was  endorsed  by  the  plaintiff  and  another  party,  as 
accommodation  endorsers.  Trezzini  endorsed  the  note,  and  had  it 
discounted  in  the  Union  Bank,  for  his  benefit.  It  was  protested 
at  maturity  for  non*payment,  and  a  suit  was  instituted  and  judg^ 
ment  recovered  against  the  drawer  and  all  the  endorsers.  This 
judgment  Trezzini  paid,  and  being  subrogated  by  the  bank  to  all 
its  rights  and  privileges,  he  issued  an  execution,  which  was  levied 
on  the  property  of  the  plaintiff.  The  latter  obtained  an  injunction, 
on  the  ground,  that  Jlueg,  the  drawer  of  the  note,  had  paid  vari^ 
ous  sums  to  Trezzini,  which  ought  to  be  imputed  to  this  debt,  to 
an  amount  sufficient  to  discharge  it.  To  this  Trezzini  answered, 
that  he  had  received  various  sums  from  Rueg ;  but  that  at  the 
time  of  tlieir  receipt,  he  was  not  the  owner  of  the  judgment  in 
question,  it  being  still  owned  by  the  bank,  and  that  he  had  other 
claims  against  Kueg,  to  which  those  sums  had  been  imputed. 

The  judgment  in  favor  of  the  bank  was  transferred  to  Trezzini, 
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on  the  10th  of  November,  1842.  He  had  a  note  of  Rueg's  for 
•518  62,  due  the  Ist— 4lh  of  April,  1839.  He  also  had  another 
note  of  the  same  person,  for  $4000,  due  the  30th  of  April,  1839, 
which  had  been  discounted  by  the  Union  Bank  also,  but  being 
protested  for  non-payment,  Trezzini  had  taken  it  up.  A  further 
sum  of  $139  25  is  claimed,  as  being  doe  on  the  25th  March, 
1841 .  The  receipt  to  Trezzini  on  the  note  of  $4000  is  not  dated ; 
but  the  counsel  urge,  that  we  can  infer  the  date  from  an  endorse- 
ment 6{  the  number  of  days  for  which  interest  was  calculated, 
which  would  make  the  date  the  20th  of  February,  1841.  But 
this  inference  is  rebutted  by  the  fact  of  a  payment  being  made 
on  it,  on  the  1st  of  April,  1841. 

On  the  24th  of  December,  1840,  Rueg  paid  Trezzini  $900,  which 
it  appears  by  an  endorsement  on  the  note  for  $4000,  was  paid  to  the 
bank.  On  the  25th  of  March,  1841,  Trezzini  received  $600,  the 
price  of  a  slave.  On  the  Ist  of  April,  1841,  he  received  $1246 
from  judgments  against  Kirkland  and  Sanglier,  <&c.  From  a 
statement  made  by  Trezzini,  which  is  somewhat  confused,  and 
on  its  face  contains  some  errors,  he  appears,  on  the  9th  of  Decern* 
ber,  1841,  to  have  imputed  the  balance  in  his  hands  to  the  note 
for  $4000,  which,  by  a  document  dated  April  10th,  1843,  Rueg 
ratified.  Rueg  was  examined  as  a  witness,  and  stated,  that  he 
signed  the  paper  with  an  agreement,  that  any  errors  in  it  should 
be  corrected,  which  reservation  we  understand  to  apply  to  the 
calculations,  and  not  to  the  imputation  of  the  sums  paid« 

It  further  appears,  that  the  sum  of  $1246,  collected  of  Kirk- 
land and  Sanglier,  by  Trezzini,  was  under  a  power  of  attorney 
from  Louis  Rueg,  as  the  heir  and  attorney  of  the  absent  heirs  of 
Henry  Rueg,  deceased  ;  and  also,  that  all  the  notes  held  by  Trez- 
zini were  in  renewal  of  notes  which  Henry  Rueg  and  Louis 
Rueg  had  previously  given.  Of  this  sum,  the  District  Judge  im- 
puted $139  25  to  two  small  claims,  which  were  the  individual 
debts  of  Louis  Rueg  ;  but  for  the  remainder,  he  refused  to  impute 
it  to  the  note  for  $4000,  although  Trezzini  had  long  previously  so 
imputed  it,  and  Jjouis  Rueg  had  ratified  it,  subsequently  to  the 
institution  of  this  suit.  The  imputation  made  by  Trezzini  was  on 
the  9th  of  December,  1841,  as  appears  by  his  account  received 
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as  evidence ;  and  no  complaint  was  made  of  it,  until  about  the 
tinne  of  this  suit  being  commenced.  In  fact,  there  is  nothing  in 
the  record  which  shows  that  Rueg,  the  principal  debtor  on  all  the 
notes,  ever  did  complain  of  it. 

The  District  Judge  decided,  that  because  the  suip  of  $1106 
96,  part  of  the  Sl24(%was  received  by  Trezzini  in  right  of  the 
succession  of  Henry  Rueg,  he  held  it  in  a  different  capacity,  and 
could  not  impute  it  to  Louis  Rueg's  debt,  although  he  was  the 
sole  heir  of  Henry  in  the  country,  and  attorney  of  the  absent  heirs. 
But  no  absent  heirs  are  shown  to  exist.  He,  therefore,  decided, 
that  the  surety,  or  accommodation  endorser  of  Louis  Rueg,  had 
the  right  of  opposing  to  the  creditor  all  the  exceptions  which  the 
principal  debtor  could,  which  are  inherent  to  the  debt ;  (Civil  Code, 
art.  3029)  ;  and,  consequently,  allowed  him  the  right  of  imput- 
ing the  $]  106  96  to  the  judgment  now  enjoined,  although  about 
a  year  and  a  half  had  elapsed  from  the  time  Trezzini  received  the 
money,  up  to  the  time  of  his  being  subrogated  to  the  judgment 
now  enjoined. 

The  defendant  appealed  from  this  judgment. 

We  are  gf  opinion  that  the  District  Judge  erred.  In  the  first 
place,  he  involves  himself  in  a  conlradiciion,  by  permitting  Trez- 
zini to  impute  $139  25  of  the  ^lum  collected  in  the  right  of  Henry 
Rueg's  estate,  to  two  items  admitted  to  be  Louis  Rueg's  debt, 
and  by  refusing  to  sanction  the  imputation  of  i\^  balance  of  the 
sum  to  a  note  proved  by  Louis  Rueg,  to  have  been  given  in  re,- 
newal  of  one  due  by  Henry  Rueg  and  himself. 

The  Judge  further  states,  that  if  I^ouis  Rueg  had  sued  Trezzini 
for  the  amount  collected  for  Henry  Rueg's  estate,  he  (Trezzini,) 
could  not  have  pleaded  a  note  of  Louis  in  compensation.  We  are 
of  a  different  opinion.  Louis  Rueg,  so  far  as  the  record  shows, 
is  the  only  heir  of  Henry  in  the  country  ;  he  is  also  the  attorney 
of  the  absent  heirs,  if  any  exist,  and  can  receive  the  whole  amount 
of  the  estate,  previous  to  the  appearance  and  recognition  of  such 
heirs.  The  succession  is  not  shown  to  be  insolvent,  or  to  have 
been  accepted  with  the  benefit  of  an  inventory.  Trezzini  did  not 
hold  the  money  as  a  depositary,  or  in  any  other  fiduciary  capa 
city,  except  as  the  agent  of  Louis  Rueg  ;  and  we  think  compen- 
sation might  have  been  opposed  to  him,  at  least  so  far  as  his  in. 
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terest  in  the  succession  existed.  Pothier,  TVaite  des  Obligations^ 
vol  2,  No.  588,  puts  a  case  in  which  compensation  may  be  op- 
posed by  a  legatee,  against  the  debt  owing  to  the  heir  of  the  suc- 
cession individually.  Toullier,  vol  7,  No.  880,  advances  the 
same  doctrine,  where  there  is  but  one  heir  to  the  succession,  and 
it  is  not  accepted  with  the  benefit  of  inventory. 

Our  views  in  relation  to  the  legality  of  the  imputation  made  by 
Trezzini,  are  strengthened  by  the  knowledge  which  he  and  Louis 
Rueg  had  of  the  notes  for  $4000  and  $518  62,  being  given  in  re- 
newal of  notes  for  which  Henry  Rueg's  estate  was  bound — ^by  the^ 
lapse  of  time  from  the  date  of  the  imputation  to  the  time  any  com- 
plaint was  made  of  it,  and  by  the  subsequent  ratification  of  it  by 
Louis  Rueg.  We  are  not  prepared  to  say,  that  if  no  imputation 
had  been  made  previous  to  ihe  injunction  being  obtained,  we 
would  permit  it  afterwards,  to  the  prejudice  of  the  surety ;  but 
having  been  made  long  previous  by  the  creditor,  we  see  no  rea« 
son  why  the  debtor  may  not  ratify  it  subsequently,  which  Louis 
Rueg  did  by  his  receipt  of  the  lOth  of  April,  1848. 

The  judgment  of  the  District  Court  is,  therefore,  annulled  and 
reversed  ;  and  it  is  ordered  and  decreed,  that  the  injunction  issued 
herein  be  dissolved,  and  that  the  defendant  proceed  with  his  exe- 
cution ;  the  plaintiff  Metoyer  paying  one  hundred  and  fifty  dollars 
damages,  and  the  costs  in  both  courts. 

Sherburne  anfl  /.  B.  Smithy  for  the  plaintiff. 

Rothrock  and  Tuomey^  for  the  appellant. 


I    Or  \Ti 

William  M.  Lambeth   and   another  v.   David   Vawtbr  and     '  ^^  ^ 

others.  L®  lae^ 

t 

Where  the  Clerk  has  neglected  to  deliver  copies  of  the  petition  und  citation  of  appeal 
to  the  Sheriflf,  to  be  served  as  required  by  art.  581  of  the  Code  of  Practice,  on  par- 
ties, residents  of  the  parish,  who  were  made  appellees  in  the  petition,  farther  time 
will  be  allowed  to  have  them  cited. 

The  members  of  a  private  association,  formed  for  the  purchase  of  steamers,  and  the 
transporting  of  passengers  and  merchandize  for  hire,  are  commercial  partners ;  and 
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where  the  partnership  has  been  dinsolved,  they  may  be  sued  for  a  debt  due  by  the 
association  individually,  or  a  part  of  them  only,  without  joining  the  rest. 

Commercial  partners  are  bound,  in  solido^  for  the  debts  of  the  partnership  towards  third 
persons.  Their  responsibility  is  not  limited  to  the  interest  they  may  have  in  the 
concern,  though  the  extent  of  such  interest  was  known  to  the  party  with  whom  the 
contract  was  made. 

Where  the  members  of  a  private  association,  formed  for  commercial  purposes,  have 
agreed  that  the  affairs  of  the  partnership  shall  be  conducted  by  a  president  and 
directors,  who  are  actually  choaen,  no  individual  partner  can  bind  the  firm,  fiy 
chooaiog  these  officers,  the  partners  have  selected  the  administrators  of  the  part- 
nerahip  affairs. 

A  master  of  a  steamer  has  no  authority  to  bind  the  owners  farther  than  for  the  neces- 
sary expenses  of  the  boat. 

Admissions  made  after  the  dissolution  of  a  partnership,  by  one  who  had  been  a  mem- 
ber, are  not  binding  on  thoM  who  were  associated  with  him. 

Appeal  from  the  District  Court  of  Natchitoches,  Boyce^  J. 

Garland,  J.  In  the  month  of  October,  in  the  year  1834,  a 
number  of  individuals  in  the  Parish  of  Natchitoches,  agreed  "to 
constitute  themselves  into  a  joint  stock  company,  for  the  purpose 
of  purchasing  and  running  two  steamboats,  in  the  trade,"  from 
that  place  to  New  Orleans ;  and  they  agreed  to  pay  the  sums  an- 
nexed to  their  names,  for  the  aforesaid  purpose.  It  was  further 
agreed,  that  the  management  of  the  funds  and  boats  should  be 
confided  to  a  president  and  four  directors*  to  be  elected  by  the 
votes  of  the  stockholders,  each  share  to  be  entitled  to  one  vote, 
and  the  money  subscribed,  to  be  paid  in  vaiious  instalments 
from  the  time  of  the  purchase  of  the  boats.  The  defendants  be- 
came subscribers  to  this  company  or  association,  and  affi.\ed  to 
their  respective  names  the  sums  for  which  they  desired  to  become 
interested.  Vawter  subscribed  for  $6000 ;  Lecompte  for  $500 ; 
Prudhomme  for  $100  ;  Buard  for  $200  ;  and  others  for  Various 
sums.  An  election  for  president  and  directors  was  held,  when 
Airey  was  chosen  president,  and  Hopkins,  Bossier,  Cortes,  and 
Vail,  directors.  These  individuals  signed  a  document,  or  power 
of  attorney,  in  which  they  state,  that  an  association  had  been 
formed  by  various  merchants  and  planters,  who  had  organized 
themselves  under  the  style  of  the  Natchitoches  Steamboat  Com- 
pany, "  for  the  purpose  of  convenience  and  facility  in  navigation.^ 
They  state  that  stock,  to  the  amount  of  $24,000,  has  already  been 
subscribed,  to  be  applied  to  the  purchase  of  one  or  two  substan- 
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tial  and  suitable  boats  for  the  trade.    They  then  recite,  that  they 
have  been  elected  President  and  Directors  of  the  Company,  and 
that  they  ''  duly  authorize  and  Cmpower,  Captain  David  Yawter 
to  proceed  to  New  Orleans,  for  the  purpose  of  selecting,  pur« 
chasing,  and  negotiating  the  payments  for  such  steamboats  as  he 
way  approre.  -  We  also,  in  behalf  of  the  stockholders,  obligate  to 
fulfil  and  fully  guarantee  contracts  made  by  Captain  David  Yaw- 
ter, in  the  purchase  of  said  boat  or  boats.'*    With  this  authoriza- 
tion,  a  copy  of  the  agreement  of  the  stockholders,  with  their  names, 
and  the  sums  affixed  to  each,  and  letters  to  various  commercial 
houses,  Vawter  proceeded  to  New  Orleans,  where  he  entered  into 
the  following  agreement  with  the  plaintiffs.     *'  Under  a  power  of 
attorney  from  the  President  and  Directors  of  the  Natchitoches 
Steamboat  Company,  and  acting  in  virtue  of  said  instrument,  I 
hereby  bind  said  Company  to  Messrs*  Lambeth  &;  Thompson,  a 
commission  of  two  and  a  half  per  cent,  on  their  acceptance  of  the 
drafts  drawn  by  the  said  Company  on  them,  by  me,  as  their  consti- 
tuted agent,  at  four,  eight,  and  twelve  months,  viz  :   New  Orleans, 
24th  November,  1834,  at  4  months,  favor  C.  S.  Crane  $5856  93  ; 
do.,  8  months,  C.  S.  Crane  $5567  87  ;  do.,  12  do.,  $5775  84— 
$16,690  64,  making  sixteen  thousand,  six  hundred  and  ninety  dol- 
lars sixty-four  cents,  which  payments  the  said  Company  are  bound 
to  meet  at  maturity,  or  before.     Should  the  said  Lambeth  & 
Thompson  have^to  come  under  a  cash  advance  for  said  Company, 
in  taking  up  said  paper,  they  will  be  entitled  to  a  further  commis- 
sion of  two  and  a  half  per  cent  on  the  amount  so  advanced  by 
them.     Hereby  agreeing  to  pay  them  the  usual  commission  as 
agents  of  boat  or  boats  while  running.     New  Orleans,  Dec.  2d, 
1834.     David  Vawter,  agent  for  Natchitoches  Steamboat  Com- 
pany."    The  drafts  mentioned  in  the  foregoing  agreement,  were 
applied  to  the  purchase  of  a  steamboat  called  the  Ouachita.    In 
the  month  of  January  following,  Vawter  purchased  another  steam- 
boat called  the  Romeo,  to  pay  for  which  he  drew  drafts  to  the 
amount  of  $8000,  on  the  plaintiffs,  which  he  signed  as  the  agent 
of  the  Company,  which  were  accepted.    He  also  continued  to 
draw  drafts  for  large  amounts,  as  the  agent  of  the  Company,  on 
the  plaintiffs,  up  to  the  month  of  August,   1835,  without  having 
Vol.  VL  17 
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any  written  authority  other  than  what  has  beeen  stated,  nor  any 
verbal  power,  so  far  as  the  record  presents  the  case  to  us. 

This  suit  is  brought  to  recover  the  balance  of  an  account  for 
$6860  96,  the  items  of  which  consist  of  the  bills  or  drafts  men- 
tioned in  the  agreement,  and  others  drawn  since ;  of  charges  for 
commissions,  for  acceptances,  and  advances ;  of  cash  paid,  of  in- 
terest  at  the  rate  of  ten  per  cent  on  the  various  sums,  and  of  other 
charges,  to  a  very  large  amount.  The  credit  side  of  the  account 
shows  large  payments,  amounting  to  much  more  than  the  drafts 
given  in  payment  for  the  steamboats  Ouachita  and  Romeo,  and 
the  only  one  drawn  by  (he  President  of  the  Company. 

The  defendants  pleaded  the  general  issue.  They  denied  the 
authority  of  Vawter  to  draw  the  drafts,  or  to  incur  the  expenses 
charged  against  them,  also  the  right  of  the  President  and  Direc- 
tors to  delegate  any  such  authority  to  Vawter.  They  allege 
further,  that  they  are  not  bound  beyond  the  amount  of  their  re- 
spective  subscriptions ;  and,  finally,  plead  the  prescription  of  one, 
three,  and  five  years. 

The  inferior  court,  after  hearing  the  parties,  was  of  opinion  that 
the  plaintiffs  had  satisfactorily  established  their  account,  but  held 
that  the  defendants  were  not  responsible  as  commercial  partners, 
but  as  joint  obligors,  or  to  use  the  language  of  the  Judge,  that 
'^  they  are  only  bound  to  the  plaintiffs  in  the  proportion  for  which 
they  subscribed,  and  as  the  whole  stock  of  $24,000  is  to  the  debt 
of  the  plaintiffs,  so  is  the  responsibility  of  each  subscriber  for  the 
sum  annexed  to  his  name  ;'*  and  he  gave  a  judgment  accordingly, 
from  which  the  plaintiffs  have  appealed. 

In  this  court,  the  defendants  Vawter  and  Cortes  pray,  that  the 
appeal  as  to  them  may  be  dismissed,  on  the  ground,  that  they 
have  not  been  cited ;  and  the  defendants  Prudhomme,  Lecompte, 
Buard  and  Vail,  also  move  to  dismiss  it,  on  .the  ground,  that  the 
appellants  have  not  brought  into  this  court  all  the  defendants 
against  whom  they  obtained  judgments. 

As  to  the  motion  of  Tawter  and  Cortes,  it  cannot  prevail.  They 
were  made  appellees  in  the  petition  of  appeal,  which  petition  was 
filed  with  the  Clerk,  whose  duty  it  was,  under  art.  581  of  the  Code 
of  Practice,  to  deliver  a  copy  thereof,  with  a  citation  to  the  Sheriff 
of  the  parish,  to  be  served  on  the  appellees.    It  is  not  shown  that 
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the  appellants  prevented  the  Clerk  from  doing  his  duty.  The 
appeal  has  been  recently  taken,  and  we  think  as  to  these  appel- 
lees, further  time  ought  to  be  allowed  to  have  them  cited.  If  the 
appellees  were  residents  of  a  parish  different  from  that  in  which 
the  suit  was  pending,  it  might  probably  be  the  duty  of  the  appel- 
lants to  furnish  the  Clerk  the  necessary  means  to  forward  the 
petition  and  citation,  but  it  is  not  necessary  to  decide  that  at 
present. 

The  ground  of  dismissal  urged  by  Prudhomme  and  others,  in* 
volves  the  question  in  what  way  the  partners  are  bound,  whether, 
in  solidoy  or  as  joint  obligors.  If  the  subscribers  to  the  Natchi- 
toches Steamboat  Company  are  only  bound  for  the  sums  respec- 
tively subscribed,  they  are  joint  obligors,  or  ^partners,  in  com* 
mendam;  if  they  are 'responsible  as  commercial  partners,  they  are 
bound,  in  solido ;  and  any,  or  all  of  them,  may  be  sued  for  the 
debts  of  the  firm,  and  it  is  no  more  necessary  to  make  them  all 
parties  to  the  appeal,  than  to  the  original  suit,  it  being  shown  that 
the  partnership  is  dissolved. 

The  Civil  Code,  art.  2796,  says,  that  commercial  partnerships 
are  such  as  are  formed,  among  other  purposes,  '*  for  carrying  per- 
sonal property  for  hire,  in  ships,  or  other  vessels."  By  reference 
to  the  agreement  subscribed  by  the  parties,  this  appears  to  have 
been  the  sole  object  of  their  association.  In  17  La.  85,  we  said, 
that  the  owners  of  a  steamboat,  transporting  passengers  and  car- 
rying merchandize  for  hire,  are  commercial  partners,  and  may  be 
sued  individually,  or  a  portion  of  them,  for  a  debt  due  by  the  boat, 
without  joining  all  the  parties  in  the  action.  8  Mart.  N.  S.  390; 
4  La.  50,  107.  These  authorities  appear  to  us  conclusive; 
but  if  more  are  necessary,  they  can  be  found  in  any  elementary 
treatise  on  partnership,  and  in  the  decision  of  this  court  in  4  La. 
140,  where  it  was  held,  that  if  a  party  shares  in  the  profits  of  a 
partnership,  he  is  responsible  for  its  debts,  although  his  name  be 
not  in  the  firm.  Gow  on  Partnership,  p.  15,  16,  ed.  1830. 
But  it  is  stated  by  the  District  Judge,  that  as  Vawter,  when  he 
applied  to  the  plaintiffs  to  accept  the  drafts,  and  showed  them  his 
power  of  attorney,  also  exhibited  to  them  the  articles  of  associa- 
tion, the  list  of  subscribers,  and  the  sums  subscribed  by  each, 
they  knew  how  much  each  party  put  into  the  concern,  and  that 
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consequently,  as  to  them,  the  defendants  are  bound  for  no  more  ; 
and  he  relies  upon  Gow  on  Partnership,  (p.  163—4  ed.  1830,) 
who  says,  very  correctly,  '^that  if  a  person  with  whom  a  single 
partner  deals,  is,  at  the  time,  conscious  of  the  misconduct  of  that 
partner  in  pledging  the  joint  name  to  a  separate  transaction,  he 
cannot  enforce  against  the  firm  any  claim  that  may  arise  to  him 
out  of  such  dealings.  Nor  can  he  call  upon  the  firm  to  fulfil  a 
contract  which  has  been  made  by  one  partner,  if  he  be  privy  to  a 
private  agreement  between  the  partners  themselves,  the  effect  of 
which  is  to  throw  the  responsibility  upon  the  single  partner  alone." 
We  are  unable  to  see  what  application  these  principles  have  to 
this  case.  Vawter  was  not  pledging  the  Company  for  a  separate 
or  private  transaction  of  his  own,  nor  were  the  plaintiffs  privy  to 
any  agreement,  nor  did  there  exist  any  such,  by  which  the  respon- 
sibility was  to  be  thrown  on  one  or  more  of  the  partners.  When 
the  plaintiffs  saw  the  agreement  or  subscription,  knowing,  as  we 
are  to  presume  that  they  did,  what  the  law  is,  they  knew  that  the 
parties  were  commercial  partners,  and  therefore  bound,  in  solido^ 
for  the  contracts  of  the  Company.  The  responsibility  of  commer- 
cial partners  towards  third  persons,  is  not  limited  by  the  interest 
they  may  respectively  have  in  the  capital  stock  of  the  concern. 
It  often  happens,  that  their  intei^st  is  unequal ;  and  it  is  well  known, 
and  cannot  be  doubted,  that  all  are  bound,  in  soUda^  for  the  debts  of 
the  firm  to  third  persons.  We  are,  therefore,  of  opinion,  that,  as  to 
the  last  named  defendants,  the  appeal  ought  not  to  be  dismissed. 
13  La.  303,  381. 

The  court  below  was  of  opinion,  that  the  authority  of  Vawter 
to  draw  the  drafts  annexed  to  the  account  was  sufficiently  shown, 
or  subsequently  ratified  by  the  President  and  Directors  of  the 
Company ;  that  the  charges  for  interest  were  usual,  and  had  been 
paid ;  and  that  the  commissions  were  sanctioned  by  the  agreement 
made  in  December,  1834;  and  finally,  that  the  account  was  suffi- 
ciently established.  We  are  of  a  different  opinion.  The  power 
of  attorney  given  to  Vawter,  only  gave  him  authority  to  purchase 
one  or  more  steamboats,  and  to  negotiate  for  the  payment  for  them. 
Under  it,  we  think  he  had  a  right  to  draw  the  drafts  mentioned  in 
the  agreement  to  pay  for  the  Ouachita,  and  the  two  for  $4,000 
each,  to  secure  the  price  of  the  Romeo.     No  authority  is  shown 
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by  the  parol  eyidence,  that  authorised  Vawter  to  draw  drafts  on 
the  plaiotiffs,  in  the  name  of  the  Company.  The  fact  of  his  being 
the  master  of  one  of  the  boats,  and  having  acted  as  the  general 
agent  of  the  Company,  conferred  no  such  auihority.  The  plain- 
tiffs gave  no  notice  to  the  Company  of  the  acceptance  made  of 
Yawter's  drafts,  except  the  three  first ;  and  late  in  the  summer  of 
18dd,  we  find  the  President  asking  for  an  account  current,  and 
saying  that  Vawter  had  received  money  from  them,  which  the 
Company  l^new  nothing  about.  Vawter,  as  a  partner,  was  not  au- 
thorized to  hind  the  firm,  as  it  was  agreed  that  a  President  and 
Directors  should  be  elected,  and  they  were  actually  chosen.  By 
choosing  these  officers,  the  partners  had  selected  the  administra- 
tCNTs  of  the  partnership  affairs,  and  given  them  power  to  act  for 
them.  They  had  a  right  to  employ  necessary  agents  and  servants 
to  transact  the  business ;  but  to  draw  drafts  and  bills  required  a 
special  authority.  He  was  neither  President  or  Director.  As 
master  of  the  boat»  he  had  oo  right  to  bind  the  Company,  any  fur- 
ther than  for  necessary  expenses ;  and  il  is  not  shown  that  the 
drafts  were  drawn  for  sudi  purposes,  except  one  for  $1223  35.. 
As  further  evidence  of  the  idea  of  the  Company  as  \o  the  author 
rity  to  draw  bills  and  drafts^  we  find  that  the  President  bad  to  ob* 
tain  the  authority  of  the  Directors,  to  draw  the  only  bill  signed  by 
him.  We  are  of  opinion  that  neither  as  agent»  partner,  or  master 
of  the  steamboat,  had  Vawter  any  right  to  draw  tlie  bills  and  drafts 
annexed  to  the  account,  except  those  given  in  payment  for  the 
steamboats  Ouachita  and  Romeo,  and  the  draft  in  favor  of  Salter 
&,  Marcy,  for  $1223  35  ;  and  we  think  the  plaintiffs  cannot  reco- 
ver on  them,  unless  they  can  show  that  the  President  and  Direc- 
tors subsequently  ratified  the  acts  of  Vawter>  whilst  they  were  au- 
thorized to  act  as  such»  or  that  the  defendants,  since  ttie  dissolu- 
tion of  the  partnership,  have  done  so,  or  that  the  proceeds  of  the 
drafts  enured  to  the  benefit  of  the  Company^ 

The  plaintiffs'  counsel  contend^  that  the  depositions  of  Hard- 
ing, their  clerk,  with  the  testimony  of  Airey,  Cockerille,  and  Og- 
den,  sufiSciently  prove  the  account.  We  think  not.  Cockerille 
seems  to  know  nothing  about  the  correctness  of  the  account.  It 
is  true  that  Harding  swears  to  its  correctness  ;  but  we  consider 
his  testimony  as  entitled  to  no  weight,  as  it  appears  that  he  was 
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not  in  the  employment  of  the  plaintiffs  at  the  time  the  drafts  were 
drawn,  nor  even  in  the  country.  It  is  clear,  that  he  swears  to 
what  he  found  in  the  books  of  the  plaintiffs,  without  any  personal 
knowledge  of  their  correctness.  The  books  are  no  eyidence 
against  the  defendants,  and  the  deposition  of  Harding  can  have  no 
effect  against  them. 

The  testimony  of  Airey  relates  to  the  agency  of  Vawter,  which 
he  proves  only  to  have  been  a  general  one.  He  also  made  vari- 
ous admissions  to  Ogden,  of  a  very  vague  and  general  character, 
in  relation  to  the  account,  not  sufficient,  we  think  to  sustain  it. 
Ogden^s  testimony  consists  entirely  of  the  admissions  made  by 
Airey,  the  former  President  of  the  Company,  which  the  latter  ad- 
mits to  be  true.  But  all  these  admissions  were  made  after  the 
dissolution  of  the  Company  by  the  destruction  of  one  of  their 
steamboats,  and  the  sale  of  the  other.  Civil  Code,  art.  2847. 
His  admissions  are,  therefore,  not  binding  on  the  defendants.  6 
La.  683 ;  8  La.  568 ;  4  La.  32 ;  5  Mart.  N.  S.  324. 

As  to  the  charges  of  interest  at  the  rate  of  ten  per  cent  per  an- 
num, they  are  not  sanctioned  by  law,  as  there  is  no  written  agree- 
ment to  pay  interest  at  that  rate  ;  nor  are  the  plaintiffs  entitled  to 
charge  two  and  a  half  per  cent  for  cash  advances,  except  on  such 
as  may  have  been  made  on  the  three  drafts  mentioned  in  the  writ- 
ten agreement.  The  charges  of  two  and  a  half  per  cent  for  ac- 
cepting the  drafts  which  Vawter  was  authorized  to  draw,  are  cor- 
rect, and  those  for  commissions  as  agents  of  the  steamboats. 

It  further  appears,  that  one  of  the  drafts  charged,  is  drawn  by 
a  person  named  Daly.  It  seems  that  he  was  a  clerk  of  one  of  the 
steamboats  ;  hut  no  authority  to  him  to  draw  drafts  or  bills,  which 
will  bind  the  defendants,  is  shown. 

From  the  credit  side  of  the  plaintiffs'  account,  it  appears  that  a 
larger  amount  has  been  paid  them,  than  that  of  the  items  of  their 
account  which  have  been  proved  ;  but  as  it  may  be  in  their  pow- 
er to  show  that  the  acts  of  Vawter,  in  drawing  all  the  drafts  were 
ratified,  or  that  their  proceeds  enured  to  the  benefit  of  the  Com- 
pany in  which  the  defendants  were  partners,  we  think  justice  re- 
quires, that  we  should  only  give  a  judgment  of  nonsuit  against  the 
plaintiffs. 

The  judgment  of  the  District  Court  is,  therefore,  annulled  and 
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reversed,  and  a  judgment  of  nonsuit  given  against  the  plaintiffs, 
with  costs  in  both  courts. 

Brent  and  O.  N,  Ogdeny  for  the  appellants. 

Sherl/ume,  Dunbar^  Hyams  and  Elgee^  for  the  defendants. 


J.  F.  C.  V.  M.  E.,  His  Wife. 


A  vecoDciliatioD  between  a  husband  and  wife,  after  the  facts  which  might  have  autho- 
rized a  suit  for  separation,  is  a  bar  to  such  an  action.  C.  C.  149.  Nor  can  this 
provision  be  evaded  by  praying  for  a  divorce,  or  a  separation  a  mensa  et  thoro^  by 
way  of  reconvention.  To  succeed  in  such  a  demand,  sufficient  legal  cause  for  a 
separation  must  be  shown  to  have  occurred  since  the  reconciliation. 

A  wife,  proved  to  have  been  guilty  of  adultery,  caqnot  claim,  on  her  part«  a  divorce 
from  her  husband,  on  account  of  his  having  killed  the  roan  with  whom  the  act  was 
committed.  The  provision  of  the  act  of  2  April,  1832,  sect.  1,  which  declares  *'  that 
whenever  a  husband  or  wife  charged  with  an  infamous  offence,  shall  actually  have 
fed  from  justice  and  gone  beyond  the  jurisdiction  of  the  State,  the  husband  or  wife 
of  such  fugitive  may  claim  a  divorce,  on  producing  proof  to  the  Judge  who  tries  the 
petition  for  divorce,  that  his  or  her  husband  or  wife  has  actually  been  guilty  of  such 
infamous  offence,  and  haii  so  fled  from  justice,**  never  contemplated  such  a  case. 

A  husband  who  obtained  a  divorce  on  account  of  adultery  on  the  part  of  his  wifs,  en- 
irosted  with  the  custody  of  the  issue  of  the  marriage. 

Appeal  from  the  District  Court  of  Natchitoches,  King^  J.  This 
was  an  action  for  a  divorce  by  tlie  husband,  on  the  ground  of 
adultery,  the  plaintiff  praying  for  the  custody  of  the  issue  of  the 
marriage.  The  defendant  denied  the  charge  of  adultery.  She 
alleged  that  the  plaintiff  had,  for  many  years,  treated  her  with 
great  cruelty  and  brutality  ;  that  he  had  grossly  defamed  her ; 
that  he  had  been  long  addicted  to  intemperate  drinking  ;  that  he 
was  of  a  jealous  and  suspicious  temper,  and  had  rendered  her  life 
insupportable.  She  charged  him  with  having  contrived  himself 
the  circumstances  alleged  as  proof  of  her  guilt ;  and  prayed  for  a 
divorce,  on  her  part,  on  those  grounds,  and  becwse  the  plaintiff 
had  murdered  the  person  whom  he  had  falsely  accused  of  impro- 
per intimacy  with  her.  She  also  asked  for  the  provisional  cus- 
tody of  her  child,  the  only  issue  of  the  marriage. 

The  case  was  tried  by  a  jury,  who  found  *'  a  verdict  for  the  de- 
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fendant,  separating  her  from  bed  and  board,**  and  entrusting  her 
with  the  custody  of  the  child.  A  new  trial  having  been  refused, 
and  judgment  rendered  in  accordance  with  the  verdict,  the  plain- 
tiff appealed. 

Sherburne  and  P.  A.  Morse^  for  the  appellant.  The  grounds 
for  a  separation  from  bed  and  board  were  extinguished  by  the 
reconciHation  of  the  parties,  (Civil  Code,  arts.  149,  150,)  no  new 
cause  having  subsequently  arisen.  The  defendant  cannot  avail 
herself  of  the  alleged  murder  of  her  paramour,  to  obtain  a  divorce. 
See  a  remarkable  case,  in  Favard,  Repertoire  de  la  Legislation 
Moderne,  verbo  Separation  entre  Epoux,  sect.  2,  ^  2,  art.  2,  No. 
6.  As  to  the  sufficiency  of  the  evidence  of  the  wife's  guilt,  see 
Favard,  verho  Adultdre,  ^11.  Merlin,  verbo  Adultere,  No.  xix. 
lb.  verbo  Indices,  No.  3,  5.     2  Starkie,  253,  note  1 . 

/.  Taylor,  Dunbar^  Hyamsy  and  Elgee^  for  the  defendant. 
The  evidence  does  not  establish  the  charge  of  adultery,  and  so 
the  jury  found.  In  10  La.  250,  the  court  held,  that  circum- 
stances, though  extremely  suspicious,  will  not  suffice ;  nor  will 
any  admission  of  the  parlies.  16  La.  26.  The  judgment  of  the 
lower  court  should  be  so  amended  as  to  grant  the  defendant  a  di- 
vorce a  vinculo  matrimonii^  instead  of  a  separation  a  mensa  et 
thoroy  but  should  be,  in  other  respects,  affirmed. 

BuLLARD,  J.  This  is  a  suit  for  a  divorce,  grounded  on  the 
charge  of  adultery  by  the  wife,  alleged  to  have  been  committed 
on  the  10th  and  11th  of  February,  1842,  with  J«  M.  6.  The 
plaintiff  claims,  at  the  same  time,  the  custody  of  their  child  E., 
issue  of  the  marriage. 

The  defendant  denies  the  adultery,  and  claims,  in  reconvention, 
a  divorce  from  the  plaintiff,  on  the  allegation  of  great  and  repeat- 
ed and  brutal  outrages,  for  a  series  of  years,  which  embittered  her 
existence,  and  rendered  her  life  insupportable.  She  further  al- 
leges, that  she  is  entitled  to  a  divorce,  because  the  plaintiff  had 
killed  the  said  J.  M.  G.,  and  thereby  committed  an  infamous 
crime,  and  had  fled  from  justice. 

The  cause  was  tried  by  a  jury  ;  a  verdict  and  judgment  were 
rendered  for  the  defendant,  decreeing  her  a  separation  from  bed 
and  board,  and  the  plaintiff  has  appealed. 

It  is  shown,  that  the  parties  lived  unhappily  together ;  that  the 


Digitized  by 


Google 


OCTOBER,  1843.  137 


J.  F.  O.  T.  M.  E.,  His  Wife. 


husband  was,  on  many  occasions,  guilty  of  cruel  tfeatment  to- 
wards his  wife,  and  that  her  conduct  was  ladylike^  and  above  re- 
proach. Repeated  quarrels  led  at  last  to  a  voluntary  separation, 
in  the  spring  of  1841,  when  she  returned  to  her  father's  house. 
Soon  after  the  separation,  the  plaintiff  solicited  a  reconciliation  by 
letter,  expressing  his  deep  contrition  for  the  past^  confessing  his 
wrongs  towards  his  wife,  and  assuring  her,  in  the  n)ost  earnest 
manner,  that  he  was  an  altered  man.  This  letter  being  without 
efiect,  he  solicited  the  interposition  of  friends.  Finally,  on  the 
20th  of  October,  a  second  letter  was  written  by  the  plaintiff,  re- 
peating his  sorrow  for  the  past,  and  earnestly  supplicating  his 
wife  to  be  reconciled  to  him.  Early  in  November  following,  a 
reconciliation  did  take  place,  and  the  defendant  returned  to  her 
husband's  house.  From  that  period  up  to  the  fatal  occurrence  of 
the  10th  of  February,  1842,  there  is  no  evidence  that  the  parties 
lived  unhappily,  or  that  the  husband  was  guilty  of  any  cruelty  or 
outrage  towards  the  defendant. 

If,  under  these  circumstances,  the  defendant  had  brought  a  di- 
rect action  for  separation  from  bed  and  board  grounded  upon  al- 
leged cruelty  and  outrage,  previously  to  the  month  of  November, 
1841,  the  reconciliation  which  then  took  place,  would  have  been 
an  insuperable  bar  to  her  action,  unless  on  proof  of  renewed  ill 
treatment  after  the  reconciliation.  The  provision  of  the  code  on 
this  subject  is  explicit  and  formal.  "  The  action  of  separation  shall 
be  extinguished  by  the  reconciliation  of  the  parties,  either  after 
the  facts  which  might  have  given  ground  to  such  action,  or  after 
the  action  has  been  commenced.  In  either  case,  the  plaintiff 
shall  be  precluded  from  bringing  his  action  ;  but  he  shall  be  at 
liberty  to  bring  a  new  suit  for  causes  arising  since  the  reconcilia- 
tion, and  therein  make  use  of  the  former  motives,  to  corroborate 
his  new  action.^'     Civil  Code,  arts.  149,  150. 

The  defendant  cannot,  in  our  opinion,  by  asking  either  for  a  di- 
vorce, or  a  separation  from  bed  and  board,  by  way  of  reconven- 
tion, evade  that  provision  of  law;  and,  in  order  to  succeed  in  such 
a  demand,  sufficient  legal  causes  or  a  separation  must  be  shown 
to  have  occurred  since  the  reconciliation. 

As  to  the  charge  of  adultery,  the  evidence  in  the  record  has 
engaged  our  serious  and  attentive  consideration.     All  the  circum- 
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Stances  taken  together,  leave  no  ground  for  reasonable  doubt,  that 
the  defendant  and  6.  were  surprised  by  the  husband  in  his  own 
house,  in  flagranti  delicto.  We  do  not  consider  it  our  duty  to 
give  any  analysis  of  the  evidence  ;  suffice  it  to  say,  that  there  is 
not  the  slightest  proof  in  support  of  the  allegation  of  the  defendant, 
that  6.,  who,  she  admits,  was  in  the  house  at  the  time  alleged, 
came  there  by  the  contrivance  of  the  plaintiff  himself.  All  the 
circumstances  proved  upon  the  trial  repel  such  a  charge. 

But  it  has  been  urged  upon  us  with  great  earnestness,  that  the 
plaintiff  having  afterwards  killed  6.  and  fled  from  justice,  and 
gone  beyond  the  jurisdiction  of  the  State,  was  guilty  of  an  infa- 
mous offence,  and  that  the  wife,  for  that  cause,  is  entitled  to  a  di- 
vorce.   Bullard  6c  Curry's  Digest,  verbo  Divorce. 

We  cannot  give  our  sanction  to  such  an  application  of  the  law. 
Having  expressed  our  conviction,  that  the  charge  of  adultery  is 
made  out — ^although  it  is  shown,  that  the  plaintiff  took  his  revenge 
afterwards  by  slaying  6.  in  cold  blood,  and  in  a  manner  both 
cruel  and  unmanly ;  yet  we  are  not  prepared  to  say,  that  the  wife, 
whose  conduct  had  already  entitled  the  husband  to  a  divorce,  may 
turn  round  and  claim  a  divorce  on  her  part,  on  account  of  the  kill- 
ing of  the  man,  with  whom  the  act  had  been  committed.  The 
Legislature  never  could  have  contemplated  such  a  case. 

For  these  reasons,  we  have  come  to  the  conclusion,  that  the 
judgment  below  is  erroneous ;  and  it  becomes  our  duty  to  reverse  it. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  ihe  verdict  set  aside  ;  and  it  is  fur- 
ther ordered  and  decreed,  that  the  bonds  of  marriage  heretofore 
existing  between  the  plaintiff  and  M.  E.,  his  wife,  be,  and  the 
same  are,  hereby,  declared  to  be  forever  dissolved ;  and  it  is  fur- 
ther ordered,  that  the  plaintiff  be  maintained  in  his  rights  to  the 
custody  of  the  child  E.,  issue  of  the  marriage,  and  that  the  defen- 
dant pay  the  costs  of  both  courts. 
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Benjamin  Mbtoter  v.  Maxuhlibn  Larenandiers. 

Tli«  sorrej  of  a  claim  to  a  portion  of  the  poblic  lands,  and  its  approTal  bj  the  Sar- 
Teyor  General,  are  not  concluaiTe  apoo  the  goremment  of  the  United  States. 
Until  a  patent  is  issued  the  title  is  still  in  the  govemment,  unless  it  be  where  the 
clainB  has  precise  and  specific  boundaries,  and  has  been  confirmed  by  an  act  of  Con- 
gress, which,  in  such  a  case,  is  equiralent  to  a  patent. 

It  is  within  the  discretion  of  the  court,  after  the  trial  has  commenced,  to  continue  the 
case  for  th^admission  of  further  evidence. 

The  evidencwf  a  single  witness  is  suflklent  to  proTe  permission  to  a  third  person  to 
settle  upon  land  belonging  to  a  party. 

No  one  can  be  permitted  to  change  the  character  of  his  own  possession ;  nor  can  s 
tenant  acquire  a  title  adverse  to  hb  landlord's,  and  continue  to  possess  for  him- 
self. 

Parol  evidence  is  inadmissible  to  prove  that  plaintiff  was  the  owner  of  the  land  in  dis- 
pute, snd  leased  it  to  the  defendant,  and  that  the  latter  committed  a  fraud  in 
converting  it  to  his  possession.  It  would  tend  to  make  out  a  title  to  real  estste  by 
parol. 

Appeal  from  the  District  Court  of  Natchitoches,  King^  J. 

Dunbar,  Hyams  and  Elgee,  for  the  appellant. 

Brent  and  O.  N.  Ogden,  for  the  defendant. 

BuLLARD,  J.  The  plaintiff  asserts  title  to  a  tract  of  land,  situ* 
ated  on  the  left  bank  of  that  branch  of  Red  River,  now  called  Old 
River,  and  formerly  Rividre  de  Mad™«  Gaspard,  containing  six 
hundred  and  forty  acres,  which  was  confirmed  to  one  John  Las- 
save,  and  which  now  belongs  to  the  plaintiff,  by  a  regular  chain  of 
conveyances.  He  alleges,  that  one  Maximilien  Larenandidre,  has 
taken  possession  of  the  same  ;  and  that  Larenandidre,  knowing 
the  rights  of  the  petitioner,  still  retains  possession,  sets  up  title, 
and  refuses  to  deliver  it  up  to  the  petitioner. 

The  defendant  answered  by  a  general  denial.  There  was  a 
verdict  and  judgment  for  him,  and  the  plaintiff  has  appealed. 

The  plaintiff  gave  in  evidence,  as  proof  of  title,  a  copy  of  the 
notice  of  Lassave,  before  the  Register  and  Receiver  of  his  claim, 
in  which  he  claims  six  hundred  and  forty  acres  of  land,  which  he 
describes  as  situated  on  the  left  bank  of  that  branch  of  Red  River 
called  Madame  Gaspard's,  founded  on  a  residence  of  sixteen  years. 
In  another  extract  from  the  proceedings  before  the  Land  Com* 
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missioners,  it  is  described  as  a  claim  for  six  hundred  and  forty 
acres  of  land,  on  the  left  bank  of  the  bayou  Courant.  This  claim 
is  certified  to  have  been  confirmed  by  act  of  Congress  in  1825  ; 
and  it  is  under  this  confirmation,  that  the  plaintifl*,  by  an  amended 
petition,  claims  to  hold.  In  the  sale  froqi  Lassave  to  Dubois,  the 
plaintiff's  immediate  vendor,  ihe  land  is  described  as  situated  on 
the  left  bank  of  the  river,  called  Riviere  de  Madame  Gaspard, 
au  bayou  Courant, 

A  location  of  the  claim  is  shown,  approved  by  the  Surveyor 
General,  on  the  }eft  banl^  of  Old  River,  or  the  RiviereSb  Madame 
Gaspard,  and  a  mile  or  two  distant  from  its  junction  with  the 
bayou  Courant,  which  empties  itself  from  the  opposite  side  of  the 
river. 

Thus  it  appears,  thilt  the  calls  of  the  plaintiff's  title  are  vague, 
if  not  contradictory. 

On  the  other  hand,  the  defendant  exhibits,  as  evidence  of  his 
title,  a  patent  from  the  United  States  dated  in  1839,  for  one  hun- 
dred and  twenty-three  acres  and  9,  fraction,  which  it  is  shown  are 
embraced  within  the  limits  of  the  plaintiff's  claim,  as  located  by 
the  surveying  department,  and  cover  the  improvement  made  by 
the  defendant  himself. 

There  is  no  evidence  that  I^assave  made  any  in^provement,  or 
that  he  ever  lived  upon  any  part  of  the  land  as  located.  On  the 
contrary,  the  existence  of  such  a  man  is  denied ;  and  there  is  no 
evidence  of  any  settlen^ent  pade  by  him,  or  even  of  his  existence, 
except  the  ex  parte  testin^ony  of  pne  person,  taken  before  the 
Land  Commissioners. 

Under  these  circumstances  we  are  of  opinion,  that  the  title  of 
the  patentee  must  prevail.  The  survey  of  the  claim  and  its  ap-r 
proval  by  the  Surveyor  General,  were  not  conclusive  upon  the 
government.  Until  a  patent  issue,  the  title  is  still  in  the  gov-r 
ernment,  unless  it  be  when  the  claim  has  precise  and  specific 
boundaries,  and  has  been  confirmed  by  an  act  of  Congress,  which 
in  such  a  case  may  be  equivalent  to  a  patent.  Nothing  prevented 
the  government  from  selling  to  the  defendant  part  of  the  land,  not 
necessarily  embraced  within  the  plaintiff's  claim.  We  cannot 
distinguish  the  case  from  that  of  Lefevre  v.  OomeaUy  11  La.  321, 
The  same  doctrine  was  recognized  by  us  in  the  case  of  Slack  v. 
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OrUlion,  13  La,  56,  and  in  Lott  et  ah  v.  Prudhomme  et  al,y  3  Ro- 
binson, 293. 

The  plaintiff  and  appellant  relies  for  a  reversal  of  the  judgment 
and  a  new  trial,  upon  a  bill  of  exceptions,  from  which  it  appears, 
that  during  the  trial,  and  before  the  evidence  was  closed,  the 
plaintiff's  counsel  presented  two  affidavits,  the  substance  of  which 
was,  that  one  Breville,  as  the  plaintiff  had  learned  that  morning, 
was  a  material  witness  for  him  ;  that  he  was  present  "when  the 
plaintiff  gave  permission  to  the  defendant  Larenandidre  to  remain 
upon  the  land  in  controversy ;  and  that  the  plaintiff  expected  to 
obtain  the  attendance  of  the  witness  in  three  or  four  hourl ; 
whereupon  he  moved  the  court  to  admit  the  witness  to  be  sworn, 
although  the  argument  may  have  been  begun  on  the  arrival  of  the 
witness  ;  that  the  court  said  it  would  be  time  to  decide  on  that 
question  when  the  witness  should  have  arrived  ;  that  the  cause  was 
then  opened  by  the  plaintiff's  counsel,  and  the  court  adjourned 
for  dinner  until  3  o'clock,  and  when  the  court  met  in  the  after- 
noon the  witness  appeared  and  was  offered ;  and  that  the  court  re- 
fused to  permit  him  to  be  sworn.  The  reason  given  by  the  Judge 
was,  that  the  same  fact  which  he  was  offered  to  prove  was  already 
established  by  the  testimony  of  Augustiu  Metoyer.  The  court  did 
not  err.  It  was  within  the  discretion  of  the  court  at  that  stage  of 
the  trial,  to  admit  or  reject  other  evidence.  The  reason  given 
was,  in  our  opinion,  sufficient.  Augustin  Metoyer  had  already 
testified,  that  the  plaintiff  had  permitted  Larenandidre  to  settle 
upon  his  land.  Such  a  fact  was  sufficiently  established  by  a  sin- 
gle witness.  But,  in  our  opinion,  the  evidence  is  entitled  to  very 
little  weight  in  a  case  like  the  present.  It  is  true,  no  man  can  be 
permitted  to  change  the  character  of  his  own  possession ;  and 
a  tenant  cannot  acquire  a  title  adverse  to  his  landlord,  and  con- 
tinue to  possess  for  himself.  This  doctrine  is  admitted.  But 
Larenandi^re  settled  on  the  land,  long  before  any  location  of  the 
land  had  been  made  by  the  surveying  department,  and  when  the 
plaintiff,  according  to  the  written  evidence,  had  no  title  to  the  spot 
where  he  had  made  his  improvement.  Parol  evidence  in  such 
a  case,  if  admissible,  would  destroy  a  written  title  of  the  highest 
dignity.  The  principle  contended  for  applies  when,  the  lessor's 
title  is  known  and  acknowledged,  and  there  is  a  lease.    The  pos- 
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session  of  the  lessee,  is  then  that  of  the  lessor.  But  it  is  not 
shown,  that  the  plaintiff  was  the  owner  of  the  land  afterwards 
purchased  by  the  defendant  of  the  government  The  original 
calls  of  Lassave^s  claim  did  not  embrace  it,  and  the  location  by 
the  surveying  department  had  not  then  been  made.  Such  evi- 
dence would  tend  to  make  out  title  by  parol ;  and  it  is  entitled  to 
no  weight  in  this  cause,  unless  it  shows,  that  Metoyer  was  the 
owner,  and  that  he  leased  the  land  to  Larenandi^re,  and  that  the 
latter  committed  a  fraud  in  converting  the  posssession,  which  he 
held  for  the  owner,  into  the  means  of  acquiring  one  for  himself. 
The  evidence  did  not  satisfy  the  jury  that  such  was  the  case,  and 
it  has  failed  to  satisfy  us.  We  concur  with  the  jury  and  the  court 
below,  that  the  defendant  has  shown  the  best  title  to  the  land 
covered  by  his  patent 

Judgment  affirmed. 


Or  142; 
112    349 

112  355    HoR^CB  B.  HiLL  and  others  v.  Noah  Barlow  and  others. 

,    er  142 
|116    218 

Pcescription  is  interrapted  hj  a  citation  to  the  party  in  whose  favor  it  is  ranningi  to  ap- 
pear before  a  court  of  justice  on  account  of  the  right  or  claim  to  which  the  prescrip- 
tion would  apply.  This  is  called  a  legal  interruption,  and  it  matters  not  whether 
the  suit  be  before  a  court  of  competent  jurisdiction,  or  not.  C.  C.  8482,  3484, 
3516.  The  party  must  be  cited.  No  other  means  of  knowledge  of  the  proceedings 
instituted  against  him,  though  brought  home  to  htm,  will  suffice  to  operate  a  legal 
interruption. 

Acceptance  of  service  of  citation  by  a  curator  ad  hoc  appointed  to  represent  an  absent 
defendant,  will  not  interrupt  prescription  as  to  tho  latter.  Art.  177  of  the  Code  of 
Practice  which  provides  for  the  waiver,  or  acknowledgment  of  service,  in  writing, 
nnder  the  signature  of  the  defendant  or  his  attorney,  on  the  back  of  the  original  pe- 
tition, does  not  apply  to  a  curator  ad  hoc.  Such  waiver  or  acknowledgment  can  on- 
ly be  made  by  the  defendant  personally,  or  by  the  attorney  whom  he  has  em- 
ployed. 

Service  of  a  petition  and  citation  upon  a  curator  oiAof,  amounts  to  a  notification  of  his 
appointment.  The  process  must  be  regularly  served,  and  until  then  he  has  no  ca- 
|Mciiy  to  act ,  nor  can  he  waive  any  of  the  legal  proceedings  required  for  the  pro- 
tection of  the  rights  of  the  absentee  he  is  called  upon  to  defend. 

Every  law  empowering  our  courts  to  decide  upon  the  rights  of  absentees  must  be 
strictly  construed,  and  the  formalities  prescribed  exactly  followed. 
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Where  things  to  be  done  are  not  merely  acts  of  administration,  or  such  as  facilitate 
such  acU|  the  power  must  be  express  and  special.     Civil  Code,  2296. 

The  exercise  of  the  right  of  claiming  prescription  is  an  act  of  ownership  ;  and  its 
abandonment  is  one  of  alienation,  which  no  agent  can  exercise,  so  as  to  deprive  his 
principal  of  his  right  to  claim  it,  without  special  authority  from  the  latter. 

An  attorney  at  law  cannot  acknowledge  a  debt,  so  as  to  bind  his  client. 

The  powers  of  a  curator  ad  hoc  must  be  strictly  limited  to  those  conferred  by  law.  They 
cannot  be  extended  to  the  performance  of  any  other  acts  than  such  as  tend  to  the 
defence  of  the  rights  and  interests  of  the  absentee  whom  he  represents.  He  can. 
not  waive,  prospectively,  on  behalf  of  his  client,  the  production  of  legal  evidence  ; 
nor  bind  him  by  agreeing  to  dispense  with  the  forms  of  law  in  taking  it.  He  cannot 
surrender  any  lawful  means  of  defence,  to  the  injury  of  those  he  represents. 

Where  the  petition  alleged  that  an  act  of  mortgage  was  intended  by  both  mortgagors 
and  mortgagees  to  secure  to  the  latter  an  unjust  and  illegal  preference,  plaintiffs 
will  be  estopped  from  averring  that  the  mortgage  was  unknown  to  the  mortgagees, 
and  not  accepted  by  them. 

A  mortgage  in  favor  of  an  absentee,  executed  and  registered  by  the  mortgagor,  has  its 
legal  effect  though  not  accepted  by  the  mortgagee. 

No  contract  between  a  debtor  and  one  of  his  creditors,  for  the  purpose  of  securing  a 
just  debt,  though  the  debtor  were  insoWent  to  the  knowledge  of  the  creditor,  and 
althoogh  the  other  creditors  be  injured  thereby,  can  be  annulled  after  one  year, 
reckoning  from  its  date  to  the  time  of  bringing  the  suit  to  avoid  it.    C.  C.  1983. 

Appeal  from  the  District  Coart  of  Madison,  Curry ^  J. 

Stockton^  for  the  appellants.  The  prescription  of  one  year 
was  not  completed  when  senrice  of  citation  was  accepted  by  the 
curator  ad  hoc,  appointed  to  represent  the  bank.  This  acceptance 
was  as  good  as  actual  serrice  by  the  Sheriff.  4  Mart.  N.  S.  238, 
680.  4  La.  257.  12  La.  596.  13  La.  285.  But  the  prescrip- 
tion of  one  year  is  inapplicable  to  this  case,  the  plaintiffs  residing 
out  of  this  State.  Civil  Code,  arte.  3437, 3442, 3443, 3444,  3507, 
3508,  3510,  351 1.  Code  of  Practice,  art.  593.  Being  an  action 
for  the  rescission  of  a  contract,  and  the  plaintiffs  being  non-residents, 
this  action  is  only  prescribed  by  ten  years.  Civil  Code,  art.  3507. 
In  2  Mart.  N.  S.  585,  is  a  decision  establishing  the  law  in  an  an- 
alogous case.  The  mortgage  is  Toid  for  want  of  acceptance.  Ci- 
vil Code,  arts.  1758,  1759,  1764^  1773,  3314.  4  La.  80.  6  La. 
218.  The  Commercial  Bank  of  Natchez,  being  a  foreign  corpo- 
ration, had  no  authority  to  take  a  mortgage  on  property  in  this 
State.  16  La.  439.  The  mortgage  is  void  on  account  of  the  in- 
solvency of  the  mortgagor,  to  the  knowledge  of  the  mortgagees. 
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Civil  Code,  arts.  1976,  1977,  1965.      4  Mart.  N.  S.  651.      8  lb 
N.  S.  462.     10  La.  36:^.     14  La.  186.     16  La.  369. 

Stacy^  for  the  defendants.  The  action  is  prescribed  by  one 
year.  Civil  Code,  art.  1982.  Petit  v.  His  Creditors^  3  La.  28. 
Caldwell  etaU  v.  The  Atchafalaya  Bank,  14  La.  308.  The  ac- 
ceptance of  service  of  citation  by  the  curator  ad  hoc,  appointed* 
to  represent  the  Bank,  was  illegal,  and  did  not  interrupt  the  pre- 
scription. Civil  Code,  art.  57.  6  Mart.  N.  S.  307,  310.  6  lb. 
N.  S.  130.  10  Mart.  476.  7  La.  268.  3  La.  203.  17  La.  1 16. 
Art  177  of  the  Code  of  Practice  applies  only  to  the  defendant,  or 
the  attorney  employed  by  him ;  not  to  a  curator,  ad  hoc,  represent- 
ing an  absentee,  who  can  neither  waive  nor  adoait  any  thing  by 
which  the  rights  of  the  party  he  represents  may  be  injuriously  af- 
fected. Code  of  Practice,  arts.  194,  195,  196.  Stockton  etah  v. 
Halsuck  et  al,  10  Mart.  472.     4  Mart.  N.  S.  238. 

Simon,  J.  Several  creditors  of  the  defendant,  Barlow,  have 
joined  in  this  action,  for  the  purpose  of  annulling  a  mortgage  given 
by  him  and  his  wife  to  the  Commercial  Bank  of  Natchez,  to  se- 
cure the  payment  of  a  large  sum  of  money,  declared  in  the  act  to 
be  due  by  Barlow  to  the  Bank.  This  act  of  mortgage  was  passed 
on  the  13th  of  March,  1839,  before  the  Judge  of  the  Parish  of 
Concordia,  and  was  duly  recorded  in  the  Parish  of  Madison,  where 
the  property  is  situated. 

The  plaintiffs  complain,  that  Noah  Barlow,  being,  to  the  know- 
ledge of  the  Commercial  Bank,  in  insolvent  circumstances  at  the 
time  that  the  mortgage  was  executed,  consented  to  give  the  said 
mortgage,  with  a  view  to  secure  to  the  Bank  the  payment  of  a 
pre-existing  debt  due  by  him  to  the  Bank,  a  long  time  anterior  to 
the  date  of  the  mortgage  ;  that  said  debtor's  insolvency  was  noto- 
rious, and  well  known  to  the  President,  Directors,  and  Company 
of  the  Bank ;  and  that  the  mortgage  was  intended  by  both  the 
mortgagors  and  mortgagees  to  secure  to  the  mortgagees  an  unjust, 
illegal,  and  fraudulent  preference  over  the  other  creditors  of  the 
said  Barlow,  &c. 

This  suit  was  instituted  on  the  12th  of  March,  1840,  against 
Noah  Barlow  and  his  wife  only,  with  a  prayer,  that  as  they  were 
absentees,  curators  ad  hoc  should  be  appointed  to  represent  them  ; 
but  the  District  Judge,  by  an  order  signed  on  the  same  day  on 
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which  the  petition  was  filed,  after  appointing  a  curator  ad  hoc  to 
the  defendants  named  in  the  petition,  thought  proper  to  appoint 
also  a  curator  ad  hoc  to  the  Commercial  Bank  of  Natchez,  order- 
ing that  said  curators  "  be  notified  thereof  by  service  in  due  form 
of  law,**  Accordingly,  a  copy  of  the  petition  and  citation  were 
served  upon  the  curator  ad  hoc,  appointed  to  Barlow  and  wife,  on 
the  18th  of  March,  1840;  but  the  curator  ad  hoc,  appointed  to 
the  Commercial  Bank,  thought  himself  authorized  to  take  notice 
of  his  appointment  before  being  served  with  the  necessary  pro- 
ceedings,  and  acknowledged  the  service  thereof  at  the  foot  of  the 
petition,  on  the  18th  of  March,  1840,  as  follows  :  '*I  accept  ser* 
vice  of  the  above  petition)  and  waive  the  necessity  of  citation  and 
copy  of  the  petition  as  the  law  requires." 

The  defendants,  Barlow  and  wife,  joined  issue  by  denying  all 
the  allegations  contained  in  the  plaintiffs'  petition,  except  the  exe- 
cution of  the  act  of  mortgage,  which  they  allege  was  made  jn 
good  faith,  and  by  pleading  prescription.  The  Commercial  Bank 
of  Natchez,  first  appeared  by  pleading  the  general  issue,  and  af^ 
terwards  filed  a  peremptory  exception  founded  upon  the  prescrip- ' 
tion  of  one  year  against  the  plaintiffs'  action,  alleging  that  said 
prescription  had  fully  accrued  against  the  plaintiffs'  action,  be« 
fore  any  issue  joined  in  this  suit,  and  before  any  legal  notice  of 
said  suit  was  ever  served  on  or  given  to  the  Bank,  and  was  never 
legally  interrupted,  within  the  year  from  the  date  of  the  registry 
of  the  act  sought  to  be  set  aside.  The  first  answer  of  the  Bank 
was  filed  on  the  26th  of  November,  1840,  and  the  plea  of  prescrip- 
tion on  the  nth  of  May,  1841. 

After  a  full  investigation  of  the  facts  adduced  by  the  parties  in 
support  of  their  respective  pretensions,  the  Judgfe,  a  quo,  rendered 
judgment  in  favor  of  the  plaintiffs  against  Barlow,  liquidating  the 
several  sums  due  by  him  to  each  of  the  plaintiffs,  by  .virtue  of  the 
several  judgments  declared  upon  in  the  petition  ;  but  refused  to 
set  aside  the  act  of  mortgage  complained  of,  declaring  the  same 
to  be  confirmed  and  adjudged  good  and  valid.  From  this  judg- 
ment, the  plaintiffs  have  appealed. 

Several  points  have  been  raised  by- the  plaintiffs'  counsel,  grow- 
ing out  of  the  evidence  in  the  case,  and  the  law  applicable 
thereto,  and  he  has  made  strenuous  efforts  to  convince  us  that  thi^ 
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reTOcatory  action  should  be  maintained,  and  that  the  act  of  mort 
gage,  declared  to  be  good  and  Talid  by  the  lawer  court,  ought  to  be 
annulled  and  set  aside  ;  but  i^rom  the  state  of  the  case,  our  attention 
is  necessarily  first  called  to  the  peremptory  exception  filed  .by  the 
appellees,  founded  upon  the  plea  of  prescription  of  one  year ;  as 
our  opinion  upon  this  point,  if  favorable  to  the  defendants,  will 
render  it  unnecessary  to  examine,  or,  at  least,  to  express  any 
opinion  upon  any  other  of  the  questions  submitted  to  our  consid- 
eration. 

The  appellees'  counsel  has  contended  that  the  curator  ad  hoc^ 
appointed  by  the  court  to  represent  his  clients,  had  no  legal  right 
by  any  voluntary  act^  to  waive,  abandon,  or  interrupt  the  prescrip- 
tion, accruing  in  favor  of  the  Bank ;  that  his  acceptance  of  ser- 
vice, or  waiver  of  it,  was  unauthorized,  illegal,  and  does  not  bind 
the  Bank,  and  that  the  prescription  still  continued  to  run. 

It  is,  perhaps,  proper  to  remark  that,  as  to  the  defendants.  Bar- 
low and  wife,  more  than  one  year  had  elapsed  between  the  date 
of  the  act  of  mortgage  complained  of,  and  the  service  of  the  citation 
on  the  curator  ad  hocy  appointed  to  represent  them.  As  to  them,  who 
are  the  mortgagors,  the  prescription  had  clearly  accrued  \  and  how 
far  such  prescription,  acquired  by  one  of  the  parties  to  the  act, 
can  benefit  the  other  party,  or  preclude  the  plaintiffs  from  exerci- 
sing successfully  their  revocatory  action  against  both,  or  main- 
taining it  against  one  only,  is  a  question  which  would  have  been 
of  some  importance  in  this  case,  had  the  prescription  been  legal- 
ly and  unequivocally  interrupted  as  to  the  mortgagees.  As  the 
case  stands,  however,  it  will  not  fall  under  our  examination. 

One  of  the  well  known  rules  relative  to  prescription  is,  that  it 
becomes  interrupted,  when  the  party  in  favor  of  whom  the  time 
necessary  to  acquire  it  is  running,  has  been  cited  to  appear  before 
a  court  of  justice,  on  account  of  the  right  or  claim  to  which  the 
prescription  would  apply.  This  is  called  a  '^  legal  interruption ;" 
and  it  matters  not  whether  the  suit  has  been  brought  before  a 
court  of  competent  jurisdiction,  or  not.  Civil  Code,  arts.  3482, 
3484,  and  3516.  It  is,  therefore,  necessary  that  the  party  should 
be  cited ;  and  it  cannot  be  controverted,  that  any  other  means  of 
knowledge  of  the  proceedings  instituted  against  him,  brought  home 
to  the  party  against  whom  the  prescription  is  sought  to  be  legally 
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interrupted,  would  not  be  sufficient  to  operate  as  a  legal  interrup- 
tion in  the  true  sense  of  the  law.  Now,  in  this  case,  the  Com- 
mercial Bank  having  been  made  a  party  to  the  suit  by  the  appoint- 
ment of  a  curator  <ul  hoc,  said  curator  acknowledged  service  of  the 
citation  without  waiting  for  the  issuing  of  the  process,  and  for  its 
service  upon  himself  according  to  law  ;  but  this  was  the  only  act 
which  he  ever  performed  in  the  name  of  the  absent  defendants 
whom  he  had  been  appointed  to  represent,  and  it  was  not  until  the 
26tli  of  November  following,  that  said  defendants  (the  Bank) 
made  a  voluntary  appearance  in  the  suit,  and  filed  an  answer 
signed  by  counsel  regularly  employed  to  defend  it  It  is  said, 
however,  that  the  acceptance  of  service  by  the  curator  ad  hoc, 
amounts  to  a  legal  interruption  of  the  prescription  of  one  year,  and 
is  binding  upon  the  Bank. 

Art.  57  of  the  Civil  Code  provides,  that  "  if  a  suit  be  instituted 
against  an  absentee  who  has  no  known  agent  in  the  State,  the 
Judge  before  whom  the  suit  is  pending  shall  appoint  a  curator  ad 
hoc,  to  defend  the  absentee  in  the  suit.**  The  same  provision  ex- 
ists in  arts.  116  and  964  of  the  Code  of  Practice ;  and  the  object  of 
the  law  appears  clearly  to  be,  that  the  interest  of  the  absentee 
should  not  be  sacrificed  in  his  absence,  but  that,  on  the  contrary, 
his  rights  should  be  well  defended  and  in  the  same  manner  as  if 
he  were  present.  After  a  curator  ad  hocy  has  been  appointed  to  an 
absent  person,  the  law  requires  that  the  petition  and  citation  should 
be  served  upon  him,  either  by  delivery  in  person,  or  by  leaving 
them  at  the  usual  place  of  domicil  of  the  curator.  Code  of  Prac- 
tice, arts.  194,  195.  And  we  are  not  ready  to  say  that  art.  177  of 
the  same  code,  which  provides  for  the  waiver  or  acknowledgment 
of  service,  to  be  written  on  the  back  of  the  original  petition,  by 
the  defendant  or  his  attorney,  should  apply  to  a  curator  ad  hoc; 
since,  from  the  terms  of  the  law,  it  seems  that  such  waiver  or  ac- 
knowledgment is  only  to  be  made  by  the  defendant  personally ^  or 
by  the  attorney  whom  he  has  employed.  The  service  of  the  peti- 
tion upon  the  curator  ad  hoc^  amounts  to  a  notification  of  his  ap- 
pointment Until  then  he  has  no  capacity  to  act  as  such  ;  and  it 
appears  to  us  at  least  irregular,  if  not  wholly  illegal,  that  he  should 
take  notice  of  his  appointment,  and  bring  the  absentee  before  the 
court,  by  a  simple  acknowledgment  of  the  service  of  the  citation. 
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or  by  a  waiver  thereof.  This  is  not  one  of  the  modes  recognized  by 
law,  by  which  an  absentee  can  be  called  before  a  court  of  justice, 
to  answer  to  a  demand  made  against  him  by  one  of  our  citizens. 
The  process  should  be  regularly  served  upon  the  curator  appoint* 
ed  to  defend  him  ;  and  it  seems  to  us,  that  the  latter  cannot  waive 
any  of  those  legal  proceedings  which  are  instituted  and  required 
for  the  protection  of  the  rights  of  the  absentee,  whom  he  is  called 
upon  by  the  court  to  defend.  In  10  Mart.  474,  this  court  held, 
that  every  law  that  permits  our  courts  to  decide  on  the  rights  of 
those  who  are  absent,  should  be  strictly  construed ;  and  that  the 
formalities  which  it  prescribes  in  allowing  a  creditor  to  pursue  his 
debtor  in  this  way,  ought  to  be  exactly  followed.  If  this  be  cor- 
rect, and  we  do  not  doubt  of  the  correctness  of  the  doctrine,  it  fol- 
lows, that  the  acknowledgment  of  service  made  in  this  case  by  the 
curator  ad  hocy  was  an  illegal  act  on  his  part,  and  that,  as  such,  it 
cannot  prejudice  the  appellees. 

It  has  been  said,  however,  that  the  Bank,  by  the  answer  filed, 
recognized  its  having  been  made  a  party  to  the  suit,  and  entered 
its  appearance  in  consequence  of  the  waiver,  or  acknowledgment 
of  service  made  by  the  curator.  The  answer  filed  on  the  26th  of 
November,  does  not  allude  in  any  way  to  the  act  of  the  curator, 
but  only  states  that  the  Bank  was  made  a  party  to  the  suit.  This 
may  also  be  considered  as  an  allegation  made  in  reference  to  the 
order  of  the  Judge  ;  and  at  any  rate,  we  cannot  consider  the  ap- 
pearance of  the  appellee,  in  any  othdr  light  than  as  a  voluntary 
one,  and  for  the  purpose  of  litigating  and  settling  in  one  and  the 
same  suit,  the  rights  which  the  Bank  had  acquired,  under  the  act 
of  mortgage,  to  the  property  which  the  plaintiffs  were  seeking  to 
apply  to  the  satisfaction  of  their  judgments  a^inst  the  original 
defendants. 

But  is  it  true,  in  supposing  that  the  curator,  ad  hoc,  could  take 
notice  of  his  appointment  by  waiving  the  service  of  the  petition, 
that  he  could  legally  waive  the  service  of  the  citation,  or  acknow- 
ledge such  service,  so  as  to  cause  a  legal  interruption  of  the  pre- 
scription which  was  on  the  eve  of  expiring,  and  of  being  acquired 
by  his  clients  ?  Is  it  true,  that  he  could  thereby  renounce  one  of 
the  most  important  rights  of  the  party  whom  he  was  appointed  to 
defend  ?    This  question,  in  our  opinion,  must  be  answered  nega- 
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lively.  In  matters  of  agency,  the  law  says,  that  in  general,  where 
things  to  be  done  are  not  merely  acts  of  administration^  or  such  as 
facilitate  such  acts^  the  power  must  be  express  and  special.  Civil 
Code,  art.  2966.  Prescription  is  a  legal  right  granted  by  law  for 
the  purpose  of  acquiring  property,  or  of  being  liberated  from  a  debt 
by  the  lapse  of  time.  The  exercise  of  the  right,  or  its  abandon- 
ment, is  not  a  mere  act  of  administration.  When  exercised,  it  is 
an  act  of  absolute  ownership,  used  as  a  title  to  the  properly,  or  els 
a  bar  to  the  action  of  the  creditor ;  and  when  waived,  it  is  an  act 
of  alienation,  which  no  agent  can  do  so  as  to  have  the  effect  of 
depriving  his  principal  of  the  exercise  of  the  right,  without  spe- 
cial authority  from  him  to  do  so.  So,  in  3  La.  203,  it  is  held, 
that  attorneys  at  law,  as  such,  have  not  the  power  of  acknow- 
ledging a  debt ;  and  it  is  well  known,  that  the  acknowledgment  of 
a  debt  is  one  of  the  modes  of  interrupting  prescription.  Civil 
Code,  art.  2517.  The  curator  ad  hoc^  cannot  have  a  more  exten- 
sive authority  than  an  attorney  at  law  employed  by  the  party, 
particularly  as  the  former  is  often-times  unknown  to  the  absentee 
whom  he  is  appointed  to  defend.  We  think,  that  on  the  con* 
trary,  his  powers  should  be  restricted,  and  strictly  limited  to  those 
allowed  by  law,  and  that  they  should  not  be  extended  to  perform- 
ing any  other  acts,  but  those  tending  to  defend  the  rights  and  in- 
terest of  the  absentee  whom  he  represents.  So,  in  13  La.  284, 
we  held,  that  a  curator  ad'  hoc^  has  no  capacity  or  authority  to 
waive,  prospectively,  in  behalf  of  his  client,  the  production  of  le- 
gal evidence ;  and  that  be  cannot  bind  him,  by  agreeing  to  dis- 
pense with  the  forms  required  by  law  in  taking  evidence.  In  17 
La.  117,  it  was  decided,  that  a  person  appointed  by  a  court,  to 
defend  the  rights  of  absentees  in  a  suit  against  them,  ought  not  to 
be  permitted  to  surrender  any  lawful  means  of  defence  on  their 
part,  to  the  injury  of  those  whom  he  represents.  And  in  this  case, 
we  must  come  to  the  conclusion,  that  the  curator  ad  hoc^  had  no 
authority  to  waive  the  service  of  the  citation,  and,  by  his  volun- 
tary act,  to  cause  a  legal  interruption  of  the  prescription  set  up  as 
a  peremptory  exception  by  the  appellees. 

It  has  been  further  urged,  that  the  prescription  in  this  case  can- 
not be  taken  as  having  run  from  the  date,  or  recording  of  the  act 
of  mortgage,  because  said  act  has  never  been  accepted  by  tlie 
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Bank  ;  and  that  the  time  should  only  take  effect  and  be  counted 
from  the  date  of  the  acceptance,  to  wit,  the  filing  of  the  defen- 
dant's answer ;  as  before  then,  the  Bank  had  never  expressed  any 
intention  to  accept  the  mortgage.  This  objection  cannot  avail  the 
plaintiffs.  The  allegations  of  their  petition  are  directed  against 
the  act  of  mortgage,  as  if  it  had  been  duly  and  regularly  accepted 
at  the  date  of  the  act  by  the  mortgagees.  It  is  stated  therein,  that 
said  mortgage  was  intended  by  both  mortgagors  and  mortgagees 
to  secure  to  the  mortgagees  an  unjust,  illegal,  and  fraudulent  pre- 
ference, &c.  These  allegations  clearly  mean,  that  the  mortga- 
gees participated  in  the  execution  of  the  mortgage;  that  they 
were  present  when  it  was  so  executed ;  and  that  the  fraud  com- 
plained of  was  committed  by  both  parties  to  the  act.  If  so,  the 
mortgage  must  have  been  accepted ;  and  it  does  not  lie  in 
the  mouth  of  the  plaintiffs  to  say  now,  jhat  the  act  of  mortgage 
was  unknown  to  the  Bank,  and  thereby  to  gainsay  the  allegations 
upon  which  their  action  is  necessarily  based.  But  however  it 
may  be  as  to  the  effect  of  those  allegations,  we  think,  that  the 
want  of  acceptance  in  this  case  cannot  prejudice  the  appellees,  as 
it  is  well  settled  in  our  jurisprudence,  that  a  mortgage  in  favor  of 
an  absent  person,  executed  and  registered  by  the  mortgagor,  (here 
the  mortgagees  are  absent,  and  the  act  was  recorded  by  the  mort- 
gagor,) has  its  legal  effect,  although  not  accepted  by  the  mortga- 
gee. 2  La.  552.  See  also,  2  Mart.  N.  S.  672,  and  3  lb.  N.  S. 
607. 

With  this  view  of  the  question  of  prescription,  we  think,  that 
the  peremtory  exception  filed  by  the  appellees  must  prevail. 
The  petition  contains  no  other  cause  of  nullity  than  an  undue  pre- 
ference intended  to  be  given  by  Barlow  to  the  Bank.  In  such 
case,  the  action  is  prescribed  by  one  year,  reckoning  .from  .the 
date  of  the  contract  sought  to  be  set  aside.  Civil  Code,  art. 
1982.  3  La.  28.  14  lb.  308.  We  conclude,  that  the  appellees 
are  entitled  to  the  full  benefit  of  the  exception,  notwithstanding 
the  unauthorizexl  acknowledgment  of  service  of  the  citation,  made 
in  their  names  by  the  curator  ad  hoc^  who  had  been  appointed  by 
the  court  to  defend  them. 

Judgment  affirmed. 
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Duncan  C.  Goodwin  and  another  v.  Uranie  Btjrmey  and 

Husband. 

Where  plaintiff  aaea  for  the  amoant  of  an  open  accoont,  less  than*  three  hundred  dol- 
lars, he  cannot  give  jarisdiction  to  the  Supreme  Court  by  claiming  conventional 
interest  from  a  particular  period,  where  there  was  no  agreement  to  pay  it. 

Where  the  amount  really  in  dispute  is  under  three  hundred  dollars,  the  appeal  must 
be  dismissed,  though  at  the  instance  of  the  party  who,  by  a  fictitious  claim  for  in- 
terest, attempted  to  bring  the  case  within  the  jurisdiction  of  the  Supreme  Court. 

Appeal  from  the  District  Court  of  Rapides,  King^  J. 

W.  B.  Hymarif  for  the  plaintiffs. 

M.  Ryan^  for  the  appellants. 

SiHON,  J.  The  plaintiffs  and  appellees  ha?e  moved  to  dismiss 
this  appeal  upon  two  grounds,  one  of  which,  we  think,  must  pre- 
vail, to  wit :  that  the  amount  in  dispute  does  not  give  this  court 
jurisdiction,  as  the  sum,  bona  fide  claimed,  is  less  than  three  hun- 
dred dollars. 

This  suit  is  brought  to  recover  the  sum  of  $294  32,  stated  to 
be  due  upon  an  open,  detailed  account  of  goods  and  merchandize, 
allej;ed  to  have  been  sold  and  furnished  to  the  defendants.  The 
account  is  filed  with  the  petition  ;  but  the  petition  contains  a 
prayer  for  interest  at  the  rate  of  ten  per  cent  per  annum,  from  a 
certain  period  until  paid,  without  its  being  shown  why  and  by  vir- 
tue of  what  agreement  said  interest  is  claimed.  There  is  no  alle- 
gation that  the  defendants  ever  promised  in  writing,  or  otherwise, 
to  pay  that  interest.  The  interrogatories  propounded  by  the 
plaintiffs  to  the  defendants  to  prove  the  account,  make  no  mention 
of  any  contract  to  pay  interest ;  and  it  seems  to  us,  that  from  the 
face  of  the  record,  the  prayer  for  interest  cannot  be  serious,  as 
there  was  neither  proof  of  the  same,  nor  even  any  attempt  made 
to  estabhsh  the  claim.  It  is  clear,  that  the  object  of  the  plaintiffs, 
by  adding  to  their  demand  a  prayer  for  interest,  was  to  bring  this 
case  within  our  jurisdiction.  Indeed,  they  confess  it  in  their 
motion  to  dismiss  this  appeal. 

Although  the  motion  to  dismiss  is  made  by  the  very  party,  who 
by  a  fictitious  and  imaginary  claim  for  interest  tacked  upon  his 
real  demand,  attempted  to  put  this  case  within  our  jurisdiction, 
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in  violation  of  the  constitution,  we  feel  bound,  in  respect  to  that 
constitution,  to  sustain  it,  and  to  keep  ourselves  within  the  limited 
powers  conferred  upon  us  by  the  supreme  law  of  the  land.  But 
we  cannot  forbear  expressing  our  great  dissatisfaction  at  the  un- 
lawful conduct  of  a  party,  who,  in  order  to  take  advantage  of  his 
own  wrong,  confesses  before  us,  that  he  has  been  guilty  of  having 
derogated  from  the  respect  due  to  the  courts  of  justice  of  his 
country. 

In  conformity,  however,  with  our  former  decisions,  (16  La.  183, 
17  La.  103,)  the  appellees'  motion  must  prevail. 

Appeal  dismissed. 


Robert  B.  Lott  v.  William  L.  Gray. 

The  action  allowed  by  the  tenth  and  eleventh  aectiona  of  the  act  of  38th  March,  1840, 
abolishing  imprisonment  for  debt,  cannot  be  maintained,  unless  the  unjust  ad?antage, 
or  preference  gi?en  by  the  creditor  to  one  of  bis  debtors,  or  the  conyeyance,  trans- 
fer, mortgage,  or  pledge  of  his  property  made  by  him,  shall  hare  had  the  effect 
of  injuring  the  complainant.  Thus,  where  the  property  alleged  to  have  been  fraudn- 
lently  and  illegally  sold,  had  been  seised  under  aj(./a.  by  a  third  person,  who  had, 
under  art.  7S3  of  the  Code  of  Practice,  by  the  mere  act  of  seizure,  acquired  a  pre* 
ference  over  the  other  creditors,  the  plaintiff  cannot  maintain  his  action  ;  as  the 
annulling  of  the  sale  could  only  benefit  the  creditor  who  had  acquired  a  privilege  by 
hisseisore. 

Appeal  from  the  District  Court  of  Rapides,  Kingj  J« 

M*  Ryatif  for  the  appellant. 

Brentf  and  O.  N*  Ogden^  for  the  defendant. 

Simon,  J.  This  action  is  instituted  under  the  10th  and  llth 
sections  of  an  act  of  28th  March,  1840.  B.  &  C's.  Dig.  p.  474. 
The  allegations  of  the  petition  are,  that  the  plaintiff  is  a  judgment 
creditor  of  the  defendant,  in  the  sum  of  $277  75,  with  interest, 
which  he  was  prevented  from  collecting,  in  consequence  of  an 
actual  or  simulated  sale,  or  fraudulent  transfer,  made  by  the  de-* 
fendant,  of  his  cotton  to  Lambeth  &  Thompson ;  that  said  sale, 
whether  actual  or  pretended,  was  made  by  the  defendant,  solely 
with  the  intention  of  defrauding,  cheating,  and  swindling  his 
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honest  creditors ;  and,  that  even  supposing  that  Lambeth  6c 
Thompson  were  the  defendant's  creditors^  he  gave  them  an  undue 
preference  o?er  other  creditors,  he,  the  defendant,  being  in  insol- 
vent circumstances.  He  prays  according  to  the  provisions  of  the 
said  act  of  1840. 

The  answer  first  denies  the  allegations  contained  in  the  peti- 
tion, and  avers,  that  all  said  allegations  are  falsd  and  unfounded. 
The  defendant  further  avers  that  this  proceeding  has  been  harrass- 
ing^  vexatious,  and  illegal  throughout ;  and  that^  by  his  illegal 
arrest  and  detention^  dec,  he  has  suffered  damages  to  the  amount 
of  $2000,  which  he  claims  in  reconvention. 

This  case  was  tried  twice  before  a  jury.  The  first  verdict  was 
in  favor  of  the  plaintiff;  but  the  District  Judge  having  granted  a 
new  trial,  on  the  ground  that  the  verdict  was  contrary  to  law 
and  evidence,  the  second  jury  returned  a  verdict  in  favor  of  the 
defendant ;  and  the  plaintiff,  after  a  vain  attempt  to  obtain  a  new 
trial  from  the  judgment  rendered  thereon,  took  this  appeal. 

We  think  with  the  Judge^  a  quo,  that  the  verdict  first  rendered 
was  against  law  and  evidence^  and  that  the  second  verdict  was 
correct.  Without  its  being  necessary  to  enter  into  any  detail  of 
the  evidence  adduced  by  the  plaintiff  in  support  of  his  action,  and 
even  admitting  that  the  allegation  of  insolvency  has  been  satisfac" 
torily  established,  there  is  a  circumstance  disclosed  by  the  facts 
spread  on  the  record^  which  of  itself  is  sufiicient  to  destroy  the 
plaintiff's  action,  if  he  ever  had  any.  It  is  this  :  it  appears  that 
the  plaintiff,  having  issued  execution  upon  his  judgment,  the  same 
was  received  by  the  Sheriff  on  the  i4th  of  February,  1842,  and 
that  on  the  21st  of  the  same  month,  the  defendant  having  been 
called  on  to  satisfy  the  writ,  and  no  property  being  found,  the 
execution  was  returned,  nulla  bona  ;  whereupon,  the  present  suit 
Was  instituted.  But  it  appears  also,  that  an  execution  having 
been  previously  issued  at  the  suit  of  M.  Wells  against  the  defend- 
ant, the  same  had  been  received  by  the  Sheriff  on  the  6th  of  Janu* 
ary,  1842;  that  on  the  Idth  of  the  same  month,  it  was  levied 
upon  all  the  crop  of  cotton,  ginned  and  unginned,  belonging  to  the 
defendant  and  his  wife,  including  therein  twenty-five  bales  of  cotton 
marked  L.  &  T.,  and  that  the  sale  of  all  the  cotton  was  enjoined 
by  Lambeth  &  Thompson/ 
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Now,  under  the  16th  section  of  the  law  of  1840,  an  action  of 
this  kind  cannot  be  instituted,  unless  the  debtor  has  given  an 
unjust  advantage,  or  preference  to  any  one  of  his  creditors,  the 
effect  whereof  shall  he  to  injure  the  complaining  creditor^  or  shall 
have  made  a  conveyance,  transfer,  mortgage,  or  pledge  of  his  pro- 
perty to  the  prejudice  of  the  complaining  creditor.  Here,  how 
can  it  be  said  that  the  alleged  sale  of  the  cotton  to  Lambeth  & 
Thompson,  supposing  it  to  exist,  was  to  have  the  effect  of  injuring 
the  plaintiff,  or  that  such  sale  was  made  to  his  prejudice  ?  Wells 
had  acquired  in  the  mean  time,  previous  to  the  issuing  of  the 
plaintiff^s  execution,  and  perhaps  before  the  delivery  of  the  cotton, 
a  privilege  upon  the  very  property  alleged  to  have  been  sold,  by 
the  mere  act  of  his  seizure,  which  privilege  entitled  him  to  a  pre* 
ference  over  other  creditors.  Code  of  Practice,  art.  722.  The 
plaintiff  had  no  right  to  seize  the  cotton,  and,  therefore,  it  is  clear 
that  the  alleged  sale  cannot  have  the  effect  of  injuring  him ;  since 
even  supposing  that  the  sale  to  Lambeth  &  Thompson  was  illegal 
and  subject  to  be  avoided,  this  is  a  matter  between  them  and 
Wells,  the  result  of  which,  if  against  Lambeth  ic  Thompson, 
would  turn  to  the  exclusive  advantage  of  Wells,  by  virtue  of  his 
right  of  privilege  or  preference  over  the  other  creditors  of  the  de- 
fendant, without  the  plaintiff's  being  in  any  manner  benefited 
thereby. 

Judgment  affirmed. 


Amelie  Compton  t;.  John  Compton,  Her  Husband. 

Any  creditor  of  the  husband  who  alleges,  that  he  has  been  aggrieved  by  a  judgment 
for  a  separation  of  property  between  the  spouses,  may  appeal  therefrom,  though 
not  a  party  to  the  suit  in  the  lower  court.    C.  P.  571.    C.  C.  2408. 

The  words  **  or  oUierwise  diaposed  of  the  ume,^  in  art.  2967,  of  the  Civil  Code,  apfply 
not  to  the  price  of  the  paraphernal  property  sold  by  the  wife,  but  to  the  property 
itself,  or  its  value,  when,  in  any  other  case  than  that  of  a  sale  by  the  wife,  the  hus- 
band has  disposed  of  it  for  his  individual  interest.  The  legal  mortgage  given  to  the 
wife,  by  that  article,  on  all  the  property  of  her  husband  for  the  reimbursement  of 
the  valae  of  her  paraphernal  property,  is  not  confined  to  the  case  of  the  sale  of  the 
property,  but  extends  to  all  cases  where  the  husband  receives  money  for  his  wife 
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or  diipfMM  of  her  property  in  sny  way  for  his  individutl  benefiti  and  it  attachea  from 
the  moment  of  aucb  receipt  or  conversion. 
Tboagh  the  wife  has  a  right  to  administer  personally  her  paraphernal  property,  with- 
out the  authorization  of  her  hnsband,  and,  even  where  she  has  lefl  its  administra- 
tion to  him,  may  resume  it  at  any  time,  yet  if,  during  his  admmistration,  he  hat 
sold  any  part  of  it,  ahe  hat,  under  art.  3367,  a  mortgage  on  his  property  for  its 
value. 


Appeal  from  the  District  Court  of  Rapides  King,  J.  The 
plaintiff  having  obtained  a  judgment  of  separation  of  property  from 
her  husband,  and  declaring  her  entitled  to  a  legal  mortgage  on  all 
the  immoveables  and  slaves  in  his  possession  for  the  reimburse- 
ment of  paraphernal  funds  received  by  him.  Brent,  an  ordinary 
creditor,  appealed  therefrom. 

T,  H.  LewiSf  /or  the  plaintiff,  contended  that  Brent,  as  an  or- 
dinary creditor,  had  no  right  to  an  appeal,  not  having  made  him* 
self  a  party  below* 

0.  N.  Ogden,  for  the  appellant  The  wife  has  no  mortgage 
on  the  property  of  her  husband  to  secure  her  eztra-dotal  effects, 
but  in  the  case  provided  for  by  art.  2367,  of  the  Civil  Code,  that 
is  to  say,  where  the  wife  has  alienated  her  paraphernal  property 
in  the  manner  there  pointed  out,  and  the  husband  has  received  the 
amount  (prix)  of  the  property  thus  alienated  by  his  wife,  or  other- 
wise disposed  of  the  same  for  his  individual  interest  The  word 
**same"  refers  to  its  antecedent  *^  amount.^  No  privilege  or 
mortgage  can  exist,  unless  expressly  provided  by  law.  Civil 
Code,  arts.  3132,  3280.  Under  the  title  of  ''  mortgages,"  the 
Civil  Code  expressly  provides  for  the  restitution  of  the  dower. 
Had  its  framers  designed  to  establish  the  general  mortgage  al- 
lowed by  the  judgment  of'  the  lower  court,  it  would  have  been 
mentioned  under  that  head.  The  reason  which  led  to  the  allow- 
ance of  a  general  mortgage  for  the  restitution  of  the  dower,  and 
not  of  the  extra-dotal  property,  is  plain.  The  former  is  under  the 
sole  management  of  the  husband.  Civil  Code,  arts.  2317,  2327, 
2330.  He  is  not  bound  to  give  security  for  it,  though  insolvent. 
lb.  2333.  But  of  her  paraphernal  property  the  wife  has  exclu- 
sive control,  if  she  choose  to  exercise  it  lb.  2361,  2364,  2365, 
2S6S.  If  she  allow  it  to  go  into  the  hands  of  the  husband,  he  is 
only  her  mandatary.     She  can  resume  its  management  at  any 
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time ;  or  annex  any  conditions  to  his  naanagement,  as  by  reqair- 
ing  security  for  its  return,  &c.  She  has,  consequently,  no  need 
of  a  tacit  mortgage  or  lien  in  order  to  protect  herself,  as  in  the 
case  of  her  dotal  property. 

MoRPHT,  J.  This  is  a  devolutive  appeal,  taken  by  James 
Fenwick  Brent,  on  the  allegations  that  he  is  a  creditor  of  the  de- 
fendant to  the  amount  of  one  thousand  dollars,  that  he  is  aggrieved 
by  a  judgment  of  separation  of  property  rendered  in  this  case,  and 
that  there  is  error  in  the  same.  A  motion  to  dismiss  this  appeal 
has  been  made,  on  the  ground,  that  Brent,  as  an  ordinary 
creditor  of  John  Compton,  has  no  right  to  interfere  in  this 
case  by  appeal,  he  not  having  been  a  party  to  the  suit  in  the 
lower  court ;  that  the  judgment  rendered  can  virork  no  injury  to 
him  ;  and  that  this  is  not  a  case  wherein  persons  not  parties  to 
the  original  suit  can  appeal  from  the  judgment  rendered  therein. 
This  motion  cannot,  in  our  opinjon,  prevail.  Independent  of  arti- 
cle 571,  of  the  Code  of  Practice,  which  gives  to  third  persons  in 
general  the  right  of  taking  an  appeal  in  a  suit  to  which  they  are 
not  parties,  when  they  allege,  that  they  have  been  aggrieved  by 
the  judgment,  the  Civil  Code,  art.  2408,  expressly  gives  to  the 
creditors  of  the  husband  the  right  of  becoming  parties  to  the  suit 
for  a  separation  of  property,  and  authorizes  them  to  object  to  the 
separation  decreed  and  even  executed,  with  a  view  to  defraud 
them.  Our  law  looks  with  a  suspicious  eye  upon  a  separation  of 
property  between  husband  and  wife,  and  has  afforded  to  the  cre- 
ditors every  facility  for  protecting  their  rights.  We  can  see  ao 
good  reason  why  they  should  not  be  permitted  to  make  them-? 
selves  parties  to  such  a  suit,  by  appealing  from  the  judgment  of 
separation,  as  they  are  expressly  allowed  to  do,  by  intervening  in 
the  court  below. 

The  judgment  appealed  from,  after  pronouncing  a  separation  of 
property  between  the  parties,  and  giving  to  the  wife  all  her  para- 
phernal property  existing  in  kind,  decrees  the  defendant  to  pay 
her  a  sum  of  $23,212  80,  and  allows  her  a  legal  mortgage  on  all 
his  immoveable  property  and  slaves,  to  secure  the  said  sum^  from 
the  different  dates  at  which  he  received  the  moneys  forming  that 
amount.  There  is  no  dispute  as  to  the  correctness  of  the  judg* 
ment  in  relation  to  the  extent  of  the  plaintiff's  paraphernal  rights 
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and  claims.     The  record  shows,  that  at  the  sales  of  the  estates  of 
the  father  and  mother  of  the  plaintiff,  her  husband  purchased  pro- 
perty to  an  amount  exceeding  the  sums  accruing  to  her  as  one  of 
the  heirs,  and  settled  with  the  other  heirs  retaining  these  sums, 
which,  with  other  small  amounts  received  during  the  lifetime  of 
her  parents,  form  the  total  amount  decreed  to  her.     But  it  is  con- 
tended, that  the  judgment  erroneously  recognizes,  and  gives  to 
the  wife  a  legal  mortgage  on  the  defendant's  property,  for  the 
sums  thus  received  by  him  ;  that  under  art.  2367,  of  the  Civil 
Code,  which  is  the  only  one  which  gives  her  a  mortgage  for  her 
paraphernal  property,  she  is  entitled  to  it  only  where  she  sells  her 
paraphernal  property,  and  it  is  proved,  that  her  husband  has  re- 
ceived the  price,  or  otherwise  disposed  of  the  same.    Our  under- 
standing of  this  article  is  different  from  that  contended  for  by  the 
appellant,  and  accords  with  our  repeated  and  uniform  adjudica- 
tions on  the  subject,  before,  and  since  the  promulgation  of  the 
present  Civil  Code,    We  think,  that  the  phrase  *'  or  otherwise 
disposed  of  the  same"  in  that  article,  applies  not  to  the  price  of 
the    paraphernal  property   sold,   but  to   the    paraphernal   pro-- 
perty  itself,  or  its  value  when,  in  any  other  case  than  that  of 
a  sale  by  the.  wife,  the  husband  has  dis|ysed  of  it  for  his  in** 
dividual  interest,      In  the  case  of  a  sale  of  paraphernal  pro^ 
perty  by  the  wife,  with  the  authorization  of  her  husband,  her 
mortgage  attaches  the  very  moment  the  latter  receives  the  price. 
No  proof  of  the  subsequent  use,  or  disposition  of  the  money  by 
the  husband,  is  required  of  her.    If  this  be  so,  the  second  mem- 
ber of  the  sentence  would  be  superfluous,  if  understood  to  apply 
only  to  the  price,  because  he  could  not  dispose  of  it  without  hav- 
ing received  it.    Although  the  language  of  the  article  may  not  be 
free  from  doubt,  and  is  not  as  explicit  as  it  might  have  been,  we 
believe,  that  it  embraces  not  only  the  particular  case  of  a  sale  of 
paraphernal  property  by  the  wife,  but  also  all  cases  in  which  the 
husband  receives  for  his  wife  money,  or  disposes  of  her  proprety 
in  any  way  for  his  individual  benefit.     There  is  no  good  reason 
why  the  wife's  mortgage  should  exist  in  the  one  case,  and  not  in 
the  other.     Such  is  the  construction  which  we  put  upon  this  ar- 
ticle after  much  consideration  in  a  case  decided  last  winter  in  the 
Eastern  District.    See  Johnson  v.  Pilster,  4  Robinson,  71.    We 
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can  see  nothing  in  the  argument,  that  the  wife's  mortgage  for  her 
paraphernal  property  should  be  limited  to  the  case  of  a  sale  made 
by  herself,  because  her  husband's  intervention  is  rendered  neces- 
sary, and  her  rights  are  under  his  control.  Husbands  have  under 
their  control  the  personal  and  possessory  actions  to  which  their 
wives  are  entitled ;  they  can  sue  in  their  own  name,  for  the  recovery 
of  debts  due  to  them,  for  a  partition  of  moveable  property  in  which 
they  are  concerned,  &c.  Code  of  Practice,  art.  107.  6  Mart. 
667.  1 1  Mart.  443.  In  these  cases  the  rights  of  the  wife  are 
as  much  under  the  control  of  her  husband,  as  in  that  of  a  sale  in 
which  his  assistance  is  necessary.  It  is  true,  that  the  wife  has 
the  right  to  administer  personally  her  paraphernal  property,  with- 
out the  authorization  of  her  husband,  and  that  if  she  has  left  to 
him  the  administration  of  it,  she  may  at  any  time  resume  it ;  but 
if,  during  his  administration,  he  has  sold  any  property,  she  has,  ac* 
cording  to  our  understanding  of  article  2367,  a  mortgage  on  his 
property  for  the  value,  or  price  of  the  property  thus  sold.  It  is 
said,  that  the  construction  contended  for  by  the  appellant  is 
strengthened  by  the  circumstance,  that  none  of  the  articles  of  the 
title  of  ^'Mortgages"  in  the  Code,  speak  of  a  mortgage  to  secure  the 
paraphernal  property  tf  the  wife,  while  they  establish,  in  express 
tertnSf  that  given  to  her  for  the  restitution  of  her  dowry.  We  do 
not  feel  the  force  of  the  inference  drawn  from  this  omission  to  re- 
peat, in  that  title,  a  provision  existing  in  another  part  of  the  Code. 
Article  3280,  which  is  relied  on,  provides,  that  "  no  legal  mort- 
gage shall  exist,  except  in  the  cases  determined  by  the  present 
Code,^  evidently  referring  to  legal  mortgages  allowed  in  other 
parts  of  the  Code,  besides  those  expressly  mentioned  under  the 
head  of  legal  mortgages.  See  the  case  of  Johnson  v.  Pilster^  4 
Robinson,  71,  and  the  authorities  there  quoted. 

Judgment  affirmed. 
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George  W.  Lewis  v.  Abijah  Fisk  and  anothen 

Plaintiff  having  obtained  an  injunction  from  a  State  court,  to  stay  an  execution  about 
to  be  levied  on  his  property,  was  subaeqneotly  declared  a  bankrupt  by  the  District 
CoDit  of  the  United  States,  under  the  bankrupt  law  of  1841.  A  rule  having  been 
afterwards  taken  in  the  State  court,  to  show  cause  why  the  injunction  should  not 
be  dissolved,  or  further  security  given  :  Held,  that  by  the  decree  of  bankruptcy, 
the  State  court  was  divested  of  all  jurisdiction,  having  no  authority  to  decide  ques- 
tions involving  the  adjustment  of  privileges  and  liens  among  the  creditors  of  the 
bankrupt,  or  the  distribution  of  the  funds  of  his  estate. 

Under  the  bankrupt  law  of  1841,  all  the  estate  of  the  bankrupt  is,  by  the  issuing  of 
the  decree  of  bankruptcy,  ifwfado^  vested  in  the  assignee.  It  is  his  duty  to  take 
possession  without  delay,  and  to  administer  the  property  to  the  best  advantage  for 
the  benefit  of  the  creditors.  If  resistance  be  made,  the  State  courts  will  grant  the 
necessary  process  to  enable  him  to  do  so.  The  assignee  may  make  himself  a  party 
to  suits  in  the  State  courts  in  place  of  the  bankrupt,  and  take  the  necessary  ste}ie 
to  protect  the  property  and  interests  confided  to  his  care« 

If  the  goods  of  one  who  has  been  declared  a  bankrupt  under  the  act  of  1841,  be  seized 
in  execution  and  sold,  before  possession  has  been  taken  by  the  assignee,  they  may 
be  recovered  in  an  action  against  the  Sheriff,  or  the  plaintiff  in  execution,  if  he 
accompanied  the  Sheriff,  or  specially  directed  the  seizure. 

Appeal  from  the  District  Court  of  Natchitoches^  King^  J. 

Gaelanp,  J.  Lewis  presented  his  petition,  stating  that  Fisk 
had  obtained  a  judgment  against  him,  by  confession,  in  the  Com- 
mercial Court  of  New  Orleans.  He  avers,  that  when  said  con- 
fession of  judgment  was  made,  there  was  an  agreement  between 
him  and  Fisk,  that  no  execution  should  be  issued  on  it,  until  he 
(Lewis,)  should  request  it.  He  alleges  that  Fisk  has  issued  an 
execution  in  violation  of  the  agxeement  made  between  them,  and 
has  levied  it  on  all  the  stock  of  merchandize  in  his  (Lewis') 
store,  and  is  about  to  sell  the  same. 

He  further  represents,  that  he  is  in  insolvent  circumstances, 
and  was  then  preparing  his  schedule  and  papers,  preparatory  to 
taking  the  benefit  of  the  Bankrupt  law,  passed  by  Congress  in 
1841,  but  that  he  had  not  time  to  complete  the  documents,  as  the 
sale  would  take  place  the  next  day.  He,  therefore,  prays  that 
the  Sheriff  and  Fisk  may  be  enjoined  from  proceeding  on  the 
execution,  that  he  (Lewis,)  may  take  the  necessary  measures  to 
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have  his  property,  or  its  proceeds  fairly  distributed  among  his 
creditors.    The  injunction  was  accordingly  issued. 

Fisk,  for  answer  to  this  petitionj  admitted  all  the  allegations  in 
it,  except  the  one  that  he  had  agreed  not  to  issue  execution  on  the 
judgment  against  Lewis  ;  this  he  denied  ;  and,  in  answer  to  the 
interrogatories  propounded  to  him,  said  positively,  that  there  was 
no  such  condition  as  that  alleged,  nor  any  condition  whatever 
attached  to  the  confession  of  judgment  in  his  favor. 

At  the  term  of  the  court  subsequent  to  the  filing  of  the  answer, 
Henry  A.  Bullard  appeared,  and  in  a  petition  of  intervention, 
alleged  himself  to  be  the  assignee  of  Lewis,  who  had  been  de- 
creed a  bankrupt  by  the  District  Court  of  the  United  States,  for 
the  Western  District  of  Louisiana.  Bullard  alleged,  that  all  the 
property  and  estate  of  the  Bankrupt  had  vested  in  him  in  trust  for 
all  the  creditors.  He  stated  the  existence  of  the  seizure  under  the 
execution  enjoined,  and  referred  to  the  petition  for  the  injunction 
and  to  the  allegations  it  contained.  He  prayed  to  be  allowed  to 
intervene,  and  to  be  made  a  party  in  the  place  and  stead  of  Lewis, 
and  that  the  goods  seized,  might  be  delivered  to  him  as  such  as- 
signee, free  from  any  lien  or  incumbrance  on  account  of  the  seiz- 
ure, which  he  averred  to  be  null  and  inoperative,  as  soon  as  the 
said  Lewis  became  a  bankrupt.  He  further  represented,  that  the 
judgment  by  confession  in  favor  of  Fisk,  on  the  eve  of  bank- 
ruptcy, was  a  fraud,  and  that  the  confession  of  the  same,  and  the 
seizure  thereon,  conferred  no  rights.  He  further  represented, 
that  Fisk  had  proved  his  claim  as  a  creditor  of  the  bankrupt,  un* 
der  the  decree.  He,  therefore,  prayed  that  the  injunction  might 
be  made  perpetual ;  that  the  goods  seized  might  be  deckred  his 
property  as  assignee,  reserving  lo  Fisk  his  right  to  share  in  the 
distribution  of  the  funds  of  the  bankrupt's  estate,  to  be  made  under 
the  order  of  the  District  Court  of  the  United  States.  The  service 
of  this  petition  was  acknowledged  by  the  counsel  for  Fisk,  wha 
also  entered  into  an  agreement  with  the  intervener,  as  assignee  of 
the  bankrupt,  that  the  goods  seized  should  be  sold  by  the  Sheriff, 
and  the  proceeds  retained  in  his  hands,  until  the  decision  of  this 
suit,  and  then  paid  to  the  party  entitled  to  them  by  the  decision. 
Various  exceptions  were  taken  by  the  counsel  of  Fisk  to  this 
intervention  after  it  was  filed,  but  it  is  not  necessary  to  state 
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tfaem,  as  no  judgment  was  rendered  on  them  in  the  court  below. 
The  fact  of  the  bankruptcy  of  Lewis,  and  the  appointment  of  his 
assignee  is  not  denied*  A  motion  was  then  made  by  the  counsel 
of  Fisk,  to  dissolve  the  injunction,  because  the  sureties  on  the 
bond  had  become  insohent,  since  they  signed  it.  The  record 
does  not  inform  us,  whether  this  motion  was  notified  to  the  as* 
signee.  He  made  no  objection  to  it  in  writing ;  and  we  can  only 
infer,  that  it  was  known  to  him,  or  his  counsel,  from  the  fact  of 
some  person  baring  dVoss-examined  the  witnesses  called  to  tes- 
tify as  to  the  situation  of  the  sureties.  The  Judge  ordered  the 
plaintiff  to  give  additional  security  on  the  bond  within  eight  days^ 
which  not  being  given,  he  dissolved  the  injunction  with  $1(K)> 
as  special  damages.  From  this  judgment,  the  assignee  has 
appealed^ 

The  counsel  for  the  appellee  insists  upon  the  affirmance  of  the 
judgment,  on  the  authority  of  the  articles  in  our  code  which  de-* 
clare^  that  when  a  party  is  legally  required  to  give  security,  he 
must  give  such  as  is  good  and  sufficient ;  and  that  if  the  sureties 
given  become  insolvent,  others  that  are  good  must  be  substituted* 
But  it  has  escaped  his  attention,  that  there  are  other  questions  in 
the  casct  much  more  important.  The  judgment  orders  the  plain- 
tiff, (Lewis,)  to  give  the  additional  security,  and  in  default  there- 
of,  dissolves  the  injunction,  and  decrees  him  to  pay  damages. 
At  the  time  when  this  decree  was  rendered^  it  is  not  denied  that 
Lewis  had  been  declared  a  bankrupt,  and  was,  therefore,  incapa** 
ble  of  standing  in  judgment.  If,  by  the  petition  of  intervention,  it 
is  to  be  understood  that  the  assignee  had  become  a  party  to  the 
suit  in  the  place  of  Lewis,  the  order  to  give  security  would  not 
seem  to  apply  to  him  in  his  capacity  of  assignee*  But  admitting 
that  it  does,  it  is  erroneous,  as  the  Judge  had  no  authority  to  make 
such  a  decree  after  the  bankruptcy.  Other  persons  then  became 
interested  in  the  questions,  whether  the  judgment  in  favor  of  Fisk 
was  collusive  and  fraudulent,  or  whether  he  had  obtained  a  lien 
on  the  merchandize  seized  under  his  execution  ;  which  questionsi 
we  think,  are  exclusively  cognizable  in  the  District  Court  of  the 
United  States,  when  the  assignee  proceeds  to  make  a  distribution 
of  the  funds  collected.  The  State  tribunals  have  nothing  to  do 
with  a  question,  whether  a  judgment  was  rendered  in  fraud,  or 
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for  the  purpose  of  giving  an  undue  preference,  in  contemplation 
of  bankruptcy,  after  the  bankruptcy  has  been  decreed  ;  nor  can 
they  pass  upon  the  questions  that  may  arise,  as  to  liens  and  pre- 
ferences among  the  creditors.  In  Yarious  cases  in  the  Eastern 
District,  we  have  arrested  parties,  who  were  proceeding  under 
orders  of  seizure,  attachment,  and  executions,  notwithstanding  the 
decree  in  bankruptcy.  See  Clarke^  Assignee  of  Zabriskie  y. 
Rosenda  and  another^  5  Robinson,  27,  and  other  cases. 

When  the  decree  in  bankruptcy  issues,  all  the»  bankrupt's  estate 
and  effects  of  every  kind,  ipso  factor  vest  in  the  assignee,  fully 
and  absolutely.  It  is  his  business  to  take  possession  without  de- 
lay, and  to  proceed  to  administer  the  property  to  the  best  ad  van-* 
tage  for  the  benefit  of  the  creditors  ;  and  if  resistance  be  made  to 
his  taking  possession,  the  courts  will,  on  application,  grant  him 
the  necessary  process  to  enable  him  to  do  so.  He  may  make 
himself  a  parly  to  suits  in  which  the  bankrupt  is  a  party  in  the 
State  courts,  and  take  the  legal  steps  to  protect  the  property  and 
interests  confided  to  his  care ;  but  neither  he,  nor  the  creditors, 
can  call  upon  the  State  tribunals  to  decide  upon  questions  in- 
Yolving  the  distribution  of  the  fund,  or  the  adjustment  of  privi- 
leges, or  liens,  or  fraudulent  preferences  given  by  the  bankrupt, 
or  the  like  questions.  If  the  bankrupt's  goods  be  taken  in  execu- 
tion and  sold,  after  a  decree  has  issued,  and  before  possession  is 
taken  by  the  assignee,  they  may  be  recovered  in  an  action  against 
the  Sheriff,  or  against  the  plaintiff  in  the  execution,  if  he  accom- 
panied the  Sheriff,  or  specially  directed  the  seizure.  Owen  on 
Bankruptcy,  252,  and  authorities  there  cited. 

To  show  more  conclusively,  that  the  State  tribunals  have  not 
in  cases  of  bankruptcy,  any  right  to  pass  upon  such  questions  as 
are  presented  in  this  case,  we  will  suppose  that  we  were  trying 
the  case  upon  its  merits.  The  first  question  would  be,  that  of 
collusion  between  Lewis  and  Fisk,  as  to  the  confession  of  judg- 
ment, and  the  agreement  not  to  issue  execution,  and  whether  this 
was  in  contemplation  of  bankruptcy,  and  for  the  purpose  of  giving 
an  unjust  preference ;  and  secondly,  whether  Fisk  by  his  seizure, 
had  acquired  a  lien  on  the  goods  seized.  Is  it  not  clear,  that 
these  are  questions  in  which  all  the  creditors  of  the  bankrupt  are 
interested  ?    Is  it  not  also  clear,  that  if  our  decision  did  not  accord 


Digitized  by 


Google 


OCTOBER,  1843.  163 


Prentice  ▼.  Cbewning. 


wilh  that  of  the  Judge  of  the  United  States  Court»  ho  could  order 
the  assignee,  in  distributing  the  funds,  to  give  a  preference  or  not? 
And  would  not  the  assignee  be  bound  to  obey  his  decree  ? 

The  judgment  of  the  District  Court  is,  therefore,  annulled  and 
reversed ;  and  we  do  prohibit,  and  enjoin  the  defendant  Fisk,  and 
the  Sheriff  of  the  Parish  of  Natchitoches,  from  proceeding  further 
on  the  execution  enjoined,  the  defendant  Fisk  paying  the  costs  in 
both  courts ;  but  reserving  to  him  all  his  rights  against  the  as- 
signee of  Lewis,  in  any  court  that  has  jurisdiction  over  them. 

Sherburne  and  J.  B.  Smithy  for  the  plaintiff. 

Piersorit  for  the  defendants. 

Bullardf  appellant,  pro  se. 


Horace  Pbbntics  v.  James  J.  Chewnino. 

PltiDtiflf  having  obtained  a  jadgment  and  issued  execatton  against  the  defendant,  cer- 
tain property  was  seized,  and  sold  with  the  consent  of  the  latter.  By  an  agreement 
between  defendant  and  the  purchaser,  it  was  stipulated,  that  if  defendant  should  pay 
the  amount  of  the  judgment,  with  costs  and  interest,  to  the  purchsser  by  a  certain 
time,  the  sale  should  be  null,  and  the  property  belong  to  defoodant ;  otherwise,  the 
property  to  belong  irrevocably  to  the  purchaser.  Defendant  afterwards  sold  his 
right  of  redeeming  the  property,  to  a  third  person.  Held^  that  these  facts  amount  to 
a  compromise,  and  satisfaction  of  the  judgment,  and  deprive  the  defendant  of  the 
right  of  contesting  its  correctness  by  appeal. 

Appeal  from  the  District  Court  of  Carroll,  Ct/rry,  J.  The 
plaintiff  having  recovered  a  judgment  for  the  amount  of  certain 
promissory  notes,  the  defendant  appealed.  A  motion  to  dismiss 
the  appeal,  on  the  ground  of  .a  voluntary  execution  of  the  judg- 
ment, was  overruled,  at  the  October  term,  1841,  (1  Robinson, 
71,)  the  evidence  in  the  record  then  before  the  court  not  sufficing 
to  establish  the  fact  of  voluntary  execution.  The  judgment  of  the 
lower  court  was,  however,  reversed,  on  account  of  an  illegality  in 
the  composition  of  the  jury,  and  the  case  remanded  for  a  new 
tnal.  By  an  amended  answer,  filed  after  the  return  of  the  case  to 
the  District  Court,  the  defendant  alleged,  that  an  illegal  judgment 
had  been  rendered  against  him  on  the  former  trial,  from  which  he 
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took  a  devolutive  appeal,  and  which  was  reversed  by  the  Supreme 
Court ;  that,  in  the  interval  between  the  rendering  of  the  judgment 
and  its  reversal,  plaintiff  caused  an  execution  to  be  levied  on  his 
property,  which  was  satisfied  by  the  sale  of  his  property,  from 
which  plaintiff  received  $6500;  and  that,  by  the  sacrifice  of  the 
property  he,  defendant,  has  sustained  damage  to  the  amount  of 
$20,000,  which  he  claimed  in  reconvention. 

There  was  a  verdict  and  judgment,  on  the  second  trial,  in  favor 
of  the  defendant,  for  $1616  40,  with  interest  at  eight  per  cent, 
from  the  15th  of  May,  till  paid.  From  this  judgment  the  plaintiff 
took  the  present  appeal. 

Stacy  and  Sparrow,  for  the  appellant,  contended,  that  the  de- 
fendant had  voluntarily  executed  the  first  judgment,  and  thereby 
deprived  himsUf  of  all  right  to  contest  its  correctness.  Code  of 
Practice,  art.  56.7.     2  La.  265. 

WUlson  and  'SlockioUy  for  Ihe  defendant. 

BuLLARD,  J.  When  this  case  was  before  us  at  a  former  term, 
(1  Robinson,  71,)' a  motion  was  made  to  dismiss  the  appeal,  on  the 
ground  that  the  defendant  and  appellant  had  acquiesced  in  the 
judgment  The  evidence  then  before  us,  did  not  authori^^e  us  to 
say,  that  there  had  been  such  a  voluntary  execution  of  the  judg- 
ment as  to  preclude  an  appeal.  The  cause  was  remanded  for  a 
new  trial.  On  the  return  of  the  cause  to  the  court  below,  the 
plaintiff  filed  an  amended  petition,  in  which  he  set  forth,  that  since 
the  first  judgment  rendered,  the  parties  had  entered  into  a  compro- 
mise of  all  the  matters  in  litigation  in  the  suit,  as  would  appear 
by  the  Sheriff's  return  on  the j/!en  facias^  and  the  twelve  nK}Kiihs 
bond  given  by  Salby,  without  security,  and  the  counter  letter  be- 
tween Chewning  and  Selby. 

The  Sheriff's  sale  shows,  that  the  tract  of  land  was  sold  with 
the  consent  of  Chewning,  under  an  execution  issued  in  the  case, 
and  thatSe  Iby  became  the  purchaser.  The  agreement  between 
Selby  and  Chewning,  which  is  called  a  counter  letter,  recites  that 
Selby  had  bought  at  the  Sheriff's  sale,  with  the  consent  of  Chew- 
ning, in  the  suit  of  Prentice  v.  James  J.  Chewning,  No.  261,  the 
south  half  of  lot  Nos.  67,  and  the  whole  of  lots  Nos.  68,  69  and  70, 
in  Township  No.  22,  Range  13,  east,  and  also  the  north  half  of 
lot   No.    1,  in   Township  No.  21,  same  range,  containing  700 
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acres,  more  or  less,  for  six  thousand  Jive  hundred  dollars ;  and 
aho,  one  undivided  half  of  certain  slaves.  It  was  agreed,  that  if 
Chewning  should  pay  to  Louis  Selby,  or  his  order,  the  full  amount 
of  the  judgment,  costs,  and  interest  in  the  same  case,  at  any  time 
before  the  second  day  of  November,  1841,  then  the  Sheri£f's  sale, 
and  the  sale  of  the  slaves,  should  be  null  and  void,  and  the  said 
negroes  should  be  the  property  of  Chewning,  as  if  these  sales  had 
never  been  made.  It  was  distinctly  understood,  that  if  Chewning 
should  make  a  legal  tender  of  the  full  amount  of  said  judgment  to 
said  Selby,  before  November  2,  1841,  all  said  sales  should  be  null, 
and  the  property  should  be  Chewning's  again ;  if  otherwise,  then 
the  said  property  to  be  absolutely  and  irrevocably  Selby's.  Chew- 
ning waives  any  right  he  may  have^^v^l^^^^p  put  him  in 
delay ;  and  on  the  contrary,  Chol^iD^yto^ff^w Selby,  and 
tender  him  the  money,  or,  in  his  ayence.  todeDositLilin  bank. 

There  is  another  document  in  tn|J^9r<vQiH^^fthat  Chew- 
ning had  sold,  in  consideration  of  MOOO,  to  ^AQg^k^n.^is  right  of 
redemption  to  the  land  in  the  agre wnlil WM  ^W^J^d  authori- 
zing Selby  to  make  a  deed  to  him^i|ii|^)a|<*llre  land,  on  his 
paying  the  amount  of  the  judgment  describea  in  the  contract. 

The  Sheriff's  deed  to  Selby  shows,  that  the  land  was  sold  to 
him,  for  $6500,  with  the  consent  of  both  parties,  on  a  credit  of 
one  year,  without  requiring  security.     Chewning  signed  the  deed. 

If  the  same  evidence  had  been  before  us  on  the  former  appeal, 
we  should  have  dismissed  it,  on  the  ground  of  a  voluntary  pay- 
ment of  the  judgment  by  the  appellant.  The  facts  now  come  out 
upon  the  new  trial,  and  satisfy  us,  that  the  contract  between  Sel- 
by and  the  defendant,  with  the  consent  of  the  plaintiff,  and  the 
sale  by  Chewning  of  his  right  to  redeem,  amount  to  a  compromise 
or  transaction,  and  satisfaction  of  the  first  judgment. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed  ;  and  it  is  further  ordered,  that  the  judg- 
ment first  rendered  be  reinstated,  and  that  the  plaintiff  proceed  to 
enter  satisfaction  on  the  same  as  extinguished  by  the  transaction 
set  forth  in  the  amended  petition,  and  that,  for  this  purpose,  the 
case  be  remanded  to  the  District  Court ;  and  that  the  defendant 
pay  the  costs  of  the  appeal. 
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William    J.    Minor    v,   Thomas   Alexander,  Dative  Testa 
inentary  Executor  of  the  last  will  of  David  Alexander,  and 
others. 

A  vendor  will  not  be  responsible,  where  the  porcbaser  has  volontarilj  surren  dered 
the  possession  of  the  thing  sold,  without  any  action  having  been  brought  against 
him. 

The  holder  of  a  promissory  note,  protested  for  non-payment,  is  entitled  to  interest  on 
the  amount  from  the  day  of  protest.    Act  14  February,  1821,  sect.  2. 

The  maker  of  a  note  given  for  the  price  of  a  tract  of  land,  is  bound,  under  art.  9531, 
of  the  Civil  Code,  to  pay  legal  interest  on  the  amount  from  the  time  when  it  be- 
came due,  till  payment. 

The  provisions  of  arts.  3314,  3316,  of  the  Civil  Code,  that  neither  the  contracting 
parties,  nor  their  heirs,  can  take  advantage  of  the  non-inscription  of  a  mortgage,  are 
not  irreconcileable  with  art.  333  of  the  same  Code,  which  declares,  that  the  effect 
of  a  mortgage  will  cease,  even  against  the  contracting  parties,  if  the  inscription  has 
not  been  renewed  before  the  expiration  of  ten  years  from  its  date.  The  intention 
of  the  legislator  was,  that  a  mortgage  whether  inscribed  or  not,  shall  cease  to  have 
its  legal  effect  after  ten  years,  to  be  reckoned,  when  not  inscribed,  as  to  the  parties, 
from  its  date,  and  as  to  third  persons  from  the  time  of  its  inscription,  unless  renewed 
before  the  expiration  of  that  term ;  that,  though  the  mortgage  to  have  effect  be. 
tween  the  parties,  need  not  be  recorded  during  the  first  ten  years  from  its  date,  yet 
to  continue  in  effect  afterwards,  it  must  have  been  inscribed,  as  directed  by  art. 
8333,  before  the  expiration  of  that  period  ;  and  that  this  inscription  may  be  con. 
sidered  as  a  renewal  of  the  mortgage  between  the  parties,  and  against  third 
persons. 

Appeal  from  the  Court  of  Probates  of  Concordia,  McWhor- 
tevj  J. 

Simon,  J.  The  plaintiff  is  appellant  from  a  judgment  which 
reduces  his  claim,  which  was  originally  for  the  sum  of  $2666  66 
with  interest,  to  $1639  39,  with  legal  interest  from  judicial  de- 
mand. 

The  plaintiff's  demand  is  based  on  two  notes  of  hand,  both 
dated  the  27th  of  January,  1829,  one  of  which  is  payable  two 
years^  and  the  other  three  years  after  date.  The  notes  were  duly 
protested  at  maturity. 

The  defence  sets  up,  that  the  notes  sued  on  were  given  to  se- 
cure the  paynoent  of  the  price  of  two  tracts  of  land,  which  were 
purchased  by  the  drawer,  of  the  plaintiff's  ancestor.    That  one  of 
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the  tracts  so  purchased  was  described  and  limited  by  certain 
metes  and  bounds,  which  entitled  the  drawer  to  all  the  land  em* 
braced  within  the  boundaries  set  forth  in  the  deed  of  sale ;  but 
that,  to  a  large  part  of  the  tract  so  described,  the  vendor  never  had 
any  title,  nor  was  he  ever  in  possession  thereof,  as  one  Samuel  . 
Davis  had,  at  the  time  of  the  sale,  and  has  continued  ever  since 
to  have  and  to  hold  title  and  possession  of  a  large  part  of  said 
tract,  lo  wit,  between  eighty  and  a  hundred  acres  thereof.  The 
defendants  pray,  that  the  plaintiff  may  be  ruled  to  answer  certain 
inletTogatories ;  and,  as  no  demand  of  payment  was  ever  made  at 
the  place  where  the  notes  were  made  payable,  that  the  suit  may 
be  dismissed,  &c. 

The  judgment  of  the  court,  a  qua^  refuses  to  allow  to  the  de- 
fendants any  diminution  of  the  price  for  the  deficiency  pleaded  in 
the  answer,  in  relation  to  that  portion  of  one  of  the  tracts  sold,  al- 
leged tube  in  the  possession  of  Samuel  Davis  ;  but  allows  a  deduc* 
tion  of  $1027  27,  from  the  original  price  of  the  sale,  for  the  loss 
of  a  tract  of  one  hundred  superficial  acresy  also  mentioned  in  the 
deed  of  conveyance  to  have  been  purchased  by  the  drawer  of  the 
notes,  as  being  another  tract  adjoining,  in  the  rear,  the  tract  aU 
ready  described,  being  a  back  concession,  ^c.  The  judgment  re- 
cognizes also  the  mortgage  claimed  by  the  plaintiff  upon  the  land 
sold,  as  having  it^  effect  against  Mrs.  Montgomery,  the  widow  of 
the  purchaser,  who  is  the  owner  of  one-half  of  the  tract,  although 
ten  years  having  elapsed  from  the  first  recording  of  the  mortgage, 
the  same  was  not  re-inscribed  until  several  years  afterwards. 

Among  the  errors  assigned  by  the  plaintiff  and  appellant,  he 
contends  :  1st.  That  he  is  entitled  to  interest  from  the  protest  of 
the  notes,  instead  of  from  the  commencement  of  the  suit.  2d. 
That  the  defendants  are  entitled  to  no  diminution  of  price  on  ac* 
count  of  the  one  hundred  acres  back  concession. 

On  the  other  hand,  the  appellees  have  prayed,  in  their  answer, 
that  the  judgment  appealed  from  may  be  amended  lo  as  to  allow 
them  a  pro  rata  deduction  for  the  eighty  acres  of  land  pos- 
sessed by  Samuel  Davis,  out  of  the  first  described  tract,  upon  the 
price  of  the  whole  tract,  as  agreed  to  in  the  deed  of  sale  ;  said 
deduction  to  be  made  at  the  rate  of  eight  dollars  per  acre. 

From  the  pleadings  of  the  parties,  and  from  the  evidence  ad- 
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duced  by  them  on  the  trial  of  this  cause,  y/e  have  to  consider  four 
questions  : 

1st.  As  to  the  right  set  up  by  the  defendants  to  claim  a  deduc- 
tion from  the  price,  for  the  deficiency  in  quantity  alleged  to  exist 
in  the  tiact  of  land  first  described  in  the  deed  of  sale,  which  defi- 
ciency is  stated  in  the  answer  to  be  between  eighty  and  a  hundred 
acres. 

2d.  As  to  the  right  of  the  defendants  to  obtain  a  deduction  from 
the  price  for  the  loss  of  the  one  hundred  acre  tracts  as  allowed  by 
the  judgment  appealed  from. 

3d.  As  to  the  right  of  the  plaintiff  to  recover  interest  on  the 
amount  of  the  notes  sued  on,  from  the  date  of  the  protest,  and  not 
from  the  judicial  demands 

4th.  As  to  the  effect  of  the  mortgage  which  the  plaintiff  pre- 
tends to  have  on  the  property,  although  the  act  of  mortgage  was 
not  re-inscribed  before  the  expiration  of  ten  years,  but  subse^ 
quently. 

I.  The  evidence  establishes^  that  the  notes  sued  on  were  given 
in  consideration  of  the  price  of  two  tracts  of  land,  sold  by  the 
plaintiff's  ancestor  to  David  Alexander,  on  the  1st  of  June,  1829, 
for  the  sum  of  $4000,  stated  in  the  deed  of  sale  to  have  been  paid 
in  hand  by  the  purchas^en  The  first  of  these  tracts  is  therein 
described  to  be  a  certain  tract  of  land,  on  lake  Concordia,  con- 
taining 480  arpens,  more  or  less,  bounded  on  the  north  west  by 
lands  granted  to  William  Lintot,  on  the  north  by  vacant  land,  on 
the  ea»t  by  lands  of  Stephen  Minor  and  Jonathan  Dayton,  and  on 
the  south  by  lake  Concordia.  j[t  appears,  that  a  small  portion  of 
land  lying  between  Joseph  Minor's,  Stephen  Minor's,  and  Jona- 
than Dayton's  tracts,  and  designated  on  the  plat  by  Nos.  1,  2,  and 
3,  of  Sect.  No.  31,  is  pretended  to  be  a  part  of  the  land  sold,  and 
to  be  in  the  possession  of  one  Samuel  Davis,  who  sets  up  a  title  to 
it  by  virtue  of  a  patent  issued  from  the  government  of  the  United 
States,  for  the  lots  No.  1,  and  2,  on  the  23d  of  June,  1842.  It 
is  admitted,  however,  that  Joseph  Minor's  claim  was  confirmed 
by  the  Commissioners  of  the  United  States,  on  the  6ih  of  May, 
1811,  to  460  superficial  arpens,  being  389/^  acres  on  the  north 
east  margin  of  lake  Concordia,  bounded  on  the  west  by  lands  of 
William  Lintot,  and  that  the  section  on  the  map  marked  No*  30, 
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which  is  in  the  possession  of  the  legal  representatives  of  David 
Alexander,  contains  354^^^  acres.  The  evidence  shows  further, 
that  the  allegation  made  in  the  answer,  in  relation  to  the  non-pos- 
session of  the  small  portion  of  land  in  controversy,  at  the  time  of 
the  sale,  is  positively  contradicted  by  the  testimony  of  Thomas 
Alexander,  who  stales,  that  Davis  has  had  thirty  acres  thereof  in 
cuhivation,  ever  since  1838;  that  after  the  purchase,  he,  wit- 
ness, took  possession,  and  kept  it  until  1839  ;  and  that  in  1837  or 
1838,  he  agreed  to  pay  Davis  rent  for  the  land,  if  he  kept  it  He 
testifies  further,  that  Mrs.  Montgomery  (David  Alexander's  widow) 
was  in  possession  of  the  whole  of  Joseph  Minor^s  tract  from  1 83 1 ,  up 
to  1837  ;  he  thinks  that  there  are  about  seventy-five  or  eighty  acres 
of  land  lying  between  the  Joseph  Minor  and  the  Stephen  Minor 
tracts ;  and  he  states,  that  he,  witness,  took  possession  of  lots 
No.  1,  2,  and  3,  of  Sect,  31,  (the  portion  said  to  be  claimed  by 
S.  Davis,)  under  the  sale  made  by  John  Minor  to  David  Alexan- 
der, and  held  possession  of  it  until  he  gave  it  up  to  Davis,  in  1837. 
He  adds,  that  some  of  the  timber  was  deadened  during  the  lifetime 
of  David  Alexander. 

From  this  evidence  it  is  clearly  shown,  that  the  whole  tract, 
now  said  to  be  deficient  in  its  quantity  by  about  eighty  acres,  was 
delivered  by  John  Minor,  the  vendor,  to  David  Alexander,  the 
vendee,  and  that  it  was  possessed  for  a  number  of  years  under 
the  sale.  If  the  vendee  ever  was  dispossessed  of  any  part  thereof, 
it  was  by  his  own  voluntary  act,  for  it  is  positively  proved  by  the 
testimony  of  the  defendant,  Thomas  Alexander,  sued  here  as  the 
executor  to  his  brother's  estate,  that  he  himself  gave  it  up  to  Da^ 
vis.  If  so,  he  divested  himself  of  the  possession  of  the  land  in 
controversy,  without  any  action  brought  against  him  for  that  pur* 
pose,  and  we  cannot  consider  his  eviction  but  as  a  voluntary  one, 
for  which  the  vendor  is  not  responsible.  How  could  he  settle 
this  question  of  title  with  Davis  without  giving  any  notice  to  his 
vendor  ?  The  latter  was  bound  in  warranty,  it  is  true,  but  he 
was  so  bound  according  to  law.  We  agree  with  the  Judge,  a 
qwy  that  the  evil  complained  of,  was  an  evil  sought,  and  not 
shunned ;  and  as  Davis'  title  cannot  be  inquired  into  in  this  suit, 
and  as  the  defendant  has  not  attempted  to  show,  that  the  title 
transferred  by  the  plaintiff's  ancestor  is  inferior  in  dignity  to  that 
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of  Davis,  we  must  conclude  that  the  defendant  is  without  re- 
medy. 

IJ.  This  question  is  not  presented  by  the  pleadings,  and  a  care-^ 
ful  examination  of  the  record  has  convinced  us,  that  it  ought  not  to 
have  been  acted  upon  by  the  lower  court.  The  answer  only  sets 
up  a  claim  to  a  diminution  of  the  price,  in  relation  to  the  defi« 
ciency  in  quantity  alleged  to  exist  in  the  tract  of  land  first  des- 
cribed in  the  deed  of  sale  ;  and,  although  the  record  contains  some 
evidence  relative  to  an  adverse  claim  to,  and  want  of  location  of 
the  one  hundred  acre  tract,  sold  as  a  back  concession,  we  are 
unable  to  see  how  the  Judge,  a  quo^  could  take  this  question  into 
consideration,  beyond  the  matters  in  controversy  presented  by  the 
pleadings. 

III.  The  notes  sued  on  were  duly  protested  at  maturitjf,  and 
ought  to  bear  interest  at  the  rate  of  five  per  cent,  from  the  time 
when  they  became  due,  until  paid.  B.  &,  C.'s  Digest,  p.  42,  No. 
7.  And  besides,  the  consideration  of  the  notes  being  the  price  of 
a  tract  of  land,  the  buyer  is  bound  by  law  to  pay  the  legal  inter^ 
est  thereon,  from  the  time  it  became  due,  until  payment.  Civil 
Code,  art  2531. 

lY.  By  consent  of  counsel,  Mrs.  Montgomery,  who  is  the 
widow  of  David  Alexander,  was  allowed  to  be  heard  on  this  point. 
It  appears,  that  after  the  death  of  David  Alexander,  the  half  of  the 
tract  in  question  was  sold  at  a  probate  sale,  and  purchased  by  the 
widow,  who  owned  also  the  other  half  as  the  widow,  in  commu- 
nity. Afterwards,  the  widow  and  her  second  husband  sold  the 
whole  tract  to  Rowley.  In  the  mean  time,  a  suit  was  brought 
by  the  heir  of  David  Alexander,  to  cancel  ihe  probate  sale.  Pend- 
ing said  suit  the  land  was  re-transferred  by  Rowley  to  Montgomery 
and  wife,  and  the  property  returned  back  to  the  succession  in 
community  between  the  deceased  and  his  widow,  in  consequence 
of  the  cancelling  of  the  probate  sale.  We  think  the  Judge,  a  quo^ 
erred.  It  is  true,  that  by  art.  3316,  of  the  Civil  Code,  a  mort- 
gage need  not  be  inscribed  to  have  efiect  between  the  contracting 
parties,  and  that  by  the  terms  of  art.  3314,  the  inscription  is  only 
required  with  regard  to  third  persons  whom  it  may  prejudice ;  out 
art.  3333,  provides,  that  as  the  registry  preserves  the  evidence  of 
mortgages  and  privileges,  during  ten  years^  their  effect  ceases. 
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even  against  the  contracting  parties^  if  the  inscriptions  have  not 
been  renewed  before  tJie  expiration  of  this  time,  <^c.  This  last  ar- 
ticle appears  to  be  in  contradiction  with  the  preceding  one,  3316, 
which  gives  effect  to  the  mortgage  as  between  the  parties,  without 
any  registry.  It  seems  to  us,  however,  that  they  may  be  easily 
reconciled.  It  is  evident,  that  the  intention  of  the  lawmaker  was, 
that  a  mortgage,  whether  inscribed  or  not,  should  cease  to  have  its 
legal  effect  after  ten  years,  unless  renewed  before  the  expiration 
of  the  time  ;  and  that  the  want  of  registry  should  prejudice  the 
contracting  parties  as  well  as  third  persons,  if  not  made  before 
the  expiration  of  ten  years  from  the  date  of  the  mortgage  with  re- 
gard to  the  parties  themselves,  or  of  its  first  inscription  with  res- 
pect to  third  persons.  From  these  different  provisions  of  our 
law,  it  seems  to  us  that  it  may  be  fairly  inferred,  that  although 
the  mortgage  need  not  be  originally  recorded  to  have  effect  be- 
tween the  contracting  parties,  still,  it  is  required,  that  in  order  to 
continue  after  ten  years  to  have  the  effect  it  had,  as  to  them  only, 
whilst  it  was  not  registered,  the  mortgage  should  be  inscribed  as 
directed  in  art.  3333 ;  and  that  this  second,  or  new  inscription 
may  be  considered  as  a  renewal  of  the  mortgage  between  the  par- 
ties, and  against  third  persons.  This  interpretation,  in  our  opinion, 
gives  full  effect  to  the  two  provisions  of  the  law,  apparently  con- 
tradictory, and  is  subject  to  less  inconvenience  in  their  application, 
than  if  they  were  construed  in  their  literal  sense. 

Here,  the  vendor's  mortgage  was  not  re-inscribed  until  about 
twelve  or  thirteen  years  after  the  date  of  the  act,  and  we  must 
conclude,  that  its  effect  had  ceased,  even  between  the  parties,  at 
the  time  of  the  second  registry. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bates, except  so  far  as  it  rejects  the  defendant's,  Alexander's,  claim 
to  a  diminution  of  the  price  for  the  alleged  deficiency  in  quantity 
of  the  tract  of  land  alluded  to  in  the  answer,  be  annulled,  and  re- 
versed ;  and  in  addition  to  the  part  of  said  judgment  which  is 
hereby  affirmed,  it  is  ordered  and  decreed,  that  the  plaintiff  do 
recover  of  the  defendant,  Alexander,  testamentary  executor,  in 
the  capacity  in  which  he  is  sued,  the  sum  of  two  thousand  six 
hundred  and  sixty-six  dollars  and  sixty-six  cents,  with  five  per 
cent,  per  annum  interest  on  $1333  33,  from  the  27th  of  January, 
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1831,  until  paid,  and  the  same  interest  on  $1333  33,  from  the 
27th  of  January,  1832,  also  until  paid  ;  and  that  the  costs  in  both 
courts  be  paid  by  the  defendants  and  appellees. 

T.  H,  FarraVf  for  the  appellant. 

Shaw  and  Stacy y  for  the  defendants. 


Elijah  Evans  v.  James  Madison  Wilkinson. 

The  paichase  by  one  who  had  acted  as  the  attorney  at  law  of  defendant,  of  a  good 
and  valid  title  to  ibe  land  in  controversy,  from  persons  not  parties  to  the  litigation 
concerning  it,  is  not  such  a  porchase  of  a  litigious  right,  as  is  declared  to  be  null 
by  art.  2422  of  the  Civil  Code. 

Appeal  from  the  District  Court  of  Madison,  Curry^  J.  The 
plaintiff  is  appellant  from  a  judgment  rendered,  in  accordance 
ivith  the  verdict  of  a  jury,  decreeing  the  land  in  dispute  to  be  the 
property  of  the  intervener,  George  W.  Copley. 

Stacy,  for  the  appellant. 

Duhlapf  for  the  defendant. 

Copley,  pro  se. 

BuLLARD,  J.  Elijah  Evans,  the  plaintiff,  sets  forth  in  his  pc- 
tition,  that  he  is  the  true  and  legal  owner  of  a  certain  lot  of  land, 
known  as  lot  or  fractional  section  No.  18,  in  Township  No.  16,  of 
Range  No.  12  east,  containing  one  hundred  and  sixty  acres,  more 
or  less,  which  he  acquired  by  entry  at  the  Land  Office  at 
Ouachita,  in  18B3,  in  virtue  of  a  pre-emption  claim,  under  the  act 
of  Congress,  of  1829 ;  and,  that  notwithstanding  the  premises, 
one  James  M.  Wilkinson  has  taken  possession  of  the  same,  and 
claims  it  as  owner.  He  prays  that  Wilkinson  may  be  cited,  and 
condemned  to  surrender  the  land,  and  to  pay  damages,  and  for 
general  relief.  In  an  amended  petition,  he  prays  for  judgment 
upon  the  title,  and  that  the  land  may  be  decreed  to  belong  to  him. 

The  defendant,  in  his  answer,  denies  that  he  is  in  possession  of 
any  land  belonging  to  the  plaintiff.  He  asserts,  that  he  holds  the 
land  in  the  right  of  his  wife  Rebecca  Houston,  and  the  minor 
children  of  Alexander  Houston.    He  avers  that  the  land  was  con- 
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veyed  by  the  plaintiff  to  the  said  Alexander  Houston,  deceased, 
the  former  husband  of  the  said  Rebecca,  by  deed  dated  in  1832. 
There  is  an  answer  in  the  record  to  the  amended  petition, 
signed  by  Downs,  Copley,  and  Dunlap  as  counsel  for  the 
defendant. 

After  the  cause  had  been  pending  more  than  two  years,  George 
W.  Copley  filed  his  petition  of  intervention,  and  represented,  that 
on  the  9th  of  March,  1840,  pendente  Zito,  Osborn  &  Ward,  of 
Catahoula,  entered  at  the  land  Land  Office  the  same  lot  No.  IS, 
Township  16,  of  Range  12  east,  and  on  the  2:id  of  the  same 
month,  conveyed  the  same  to  him.  He  prays  that  the  land  may 
be  decreed  to  be  his,  and  that  he  may  be  put  in  possession  of  the 
same. 

The  duplicate  receipt  of  the  Receiver  of  public  moneys  for  the 
price  of  the  lot  paid  by  Osborn  6c  Ward,  and  their  conveyance  to 
Copley,  are  both  annexed  to  his  petition.  On  the  9lh  of  April, 
1841,  Jesse  Stanborough  also  intervened,  and  claimed  title  to  the 
same  land.  He  alleges,  that  he  acquired  title  from  James  S. 
Douglass,  by  act  under  private  signature,  dated  in  November^ 
1835,  and  that  Douglass  acquired  title  by  purchase  from  Elijah 
Evans,  the  plaintiff. 

This  last  intervener,  excepting  to  the  intervention  of  Copley, 
alleges,  that  the  right  to  the  land  in  dispute  was,  at  the  time  he 
purchased,  a  litigious  right,  and  had  been  so  since  1839,  the  in- 
ception of  this  suit ;  that  Copley  was,  and  still  is  a  public  officer, 
to  wit,  an  attorney  at  law,  and  is  the  attorney  of  record  of  the  de- 
fendant in  this  case  ;  and  that  he  was,  therefore,  incapable  of 
purchasing  the  same,  and  his  title  is  a  nullity ;  and  he  prays,  that 
the  title  may  be  adjudged  to  belong  to  the  intervener* 

It  appears  that  Evans  was  allowed  to  locate  a,  float  upon  the  lot 
in  question,  which  contained  one  hundred  and  sixty  acres  ;  that 
he  sold  one-half  to  Houston,  and  the  other  half  to  Douglass,  who 
sold  to  Stanborough  ;  that  afterwards,  the  Commissioner  of  the 
General  Land  Office  cancelled  and  annulled  the  entry,  on  the 
ground,  that  a  float  for  eighty  acres  could  not  legally  be  located 
on  what  is  called  a  river  lot,  containing  about  one  hundred  and 
sixty  acres,  which  had  been  laid  off  under  the  act  of  Congess  of 
1811,  which  provided  for  the  anomalous  survey  of  lots  on  water 
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courses,  with  a  depth  of  forty  acres  ;  and  that  Osborn  &  Ward 
afterwards  purchased  the  same  lot  of  the  government,  and  sold  to 
G.  W.  Copley,  the  intervenor,  who  gave  in  evidence  a  patent 
from  the  United  States. 

Upon  the  question  of  title,  therefore,  according  to  the  evidence 
in  the  record,  we  have  no  doubt.  The  patent  must  prevail,  and 
the  judgment  be  affirmed,  awarding  the  land  to  Copley,  unless 
we  should  be  of  opinion,  that  the  exception  of  Stanborough,  pray- 
ing that  Copley's  purchase  may  be  declared  null,  as  that  of  a  liti- 
gious right,  he  being  the  attorney  of  record  of  the  original  defend- 
ant, ought  to  be  sustained. 

If  the  client  of  Copley  had  set  up  a  similar  exception,  com- 
plaining of  his  act,  and  had  insisted  that  the  purchase  made  by 
the  attorney  should  accrue  to  his  benefit,  on  his  paying  what  it 
had  really  cost,  according  to  article  2622  of  the  Civil  Code,  it 
would  have  presented  a  different  question.  But  the  exception  of 
Stanborough  is  based  upon  a  different  provision  of  the  code,  con- 
tained in  article  2422,  which  provides,  that  '*  public  officers  con- 
nected with  courts  of  justice,  such  as  Judges,  Advocates,  Attor- 
neys, Clerks,  and  Sheriffs,  cannot  purchase  litigious  rights  which 
fall  under  the  jurisdiction  of  the  tribunal  in  which  they  exercise 
their  functions,  under  penalty  of  nullity,  and  of  having  to  defray 
all  costs,  damages,  and  interest." 

We  are  not  prepared  to  say  that  the  purchase  by  Copley  of  a 
good  and  valid  title  to  the  tract  of  land  in  controversy,  from  per- 
sons not  parties  to  the  litigation  concerning  it,  was  such  a  pur- 
chase by  an  attorney  at  law,  or  other  officer  of  the  court,  of  a  liti- 
gious right,  as  the  code  declares  null.  The  right  in  litigation 
in  the  case,  was  the  title  to  the  tract  of  land  under  the  original 
purchase  of  Evans.  The  title  acquired  by  Copley's  vendors  was 
from  the  United  States,  after  the  entry  of  Evans  had  been  can- 
celled. We  think  the  purchase  here  shown,  is  not  such  as  is 
contemplated  by  that  article  of  the  code,  and,  that  such  a  contract 
as  the  present,  cannot  be  declared  null,  under  that  provision  of 
the  code.  We  understood  Mr.  Copley  to  say,  in  the  course  of 
the  argument,  that  his  purchase  was  intended  for  the  benefit  of 
his  clients,  and  we  hope,  for  the  honor  of  the  profession,  it  may 
turn  out  to  be  the  case. 
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The  evidence  shows  clearly,  that  Copley  has  the  best  title  to 
the  locus  in  quo. 

Judgment  affirmed. 


Jehiel  Brooks  i>*  Samuel  Norris. 

RecognitiTo  act*  do  not  exempt  the  party  ofiering  them  from  the  neceasit j  of  produ- 
ciDg  the  primordial  title,  onleaa  its  tenor  be  therein  specially  set  forth.  C.  C, 
2251. 

Recognitive  acta  are  either  ex  eerta  sdentid  or  in  forma  communii  The  former  said  to 
be  in  forma  spedali  et  disposUiva^  are  those  in  which  the  primordial  title  is  set 
forth ;  they  are  equivalent  to  the  original  title  in  the  event  of  its  loss,  and  prove  its 
existence  against  the  person  making  it,  dispensing  with  its  production.  Recogni- 
tive  acts  tn  forma  communis  are  those  in  which  the  tenor  of  the  pritaordial  title  is 
not  set  forth,  serving  only  to  confirm  it  so  far  aa  it  b  true,  and  to  interrupt  prescrip- 
tion ;  they  do  not  prove  its  existence,  nor  dispense  with  its  production. 

By  the  common  law,  where  the  recital  of  a  deed  points  to  higher  evidence  in  the  pow- 
er of  the  party,  the  withholding  of  which  creates  suspicion  of  fraud  or  unfairness, 
the  party  will  be  held  to  account  for  the  non-production  of  the  higher  evidebcd,  be. 
fore  the  recital  can  avail  him. 

The  Caddo  tribe  of  Indians  were  never  recognised  as  the  proprietors  of  any  lands, 
either  by  the  Spanish  or  American  governments. 

The  Spanish  government  never  acknowledged  any  primitive  title  in  the  Indian  tribes 
to  lands  on  this  continent. 

In  the  treaty  between  the  United  States  and  the  Caddo  Indians,  of  the  1st  of  July, 
1835,  that  tribe  were  not  treated  with  as  the  owners,  but  merely  as  the  occupants 
of  the  territory,  from  which  it  was  the  object  of  the  government  to  induce  them  to 
remove. 

The  provision  in  the  first  supplementary  article  to  the  treaty  of  1835,  between  the 
United  States  and  the  Caddo  Indians,  relative  to  a  reservation  in  favor  of  the  heirs 
of  Francois  Grappe,  is  a  mere  confirmation  of  such  grant  as  msy  have  been  made 
by  that  tribe  in  1801,  and  not  a  substantive  grant  of  so  much  land  from  the  govern- 
ment. The  recital  by  the  Indiana  that  they  had  made  soch  a  grant,  is  not  conclu- 
sive^upon  the  government. 

An  objection  to  a  witness  on  the  ground  that  a  suit  was  pending  against  him,  by  the 
aameplaintiflf,  for  other  tracU  of  land,  claimed  under  the  same  title,  and  that  be  had 
set  up  the  same  defence,  goes  to  his  credibility,  and  not  to  his  competency,  he  being 
interested  in  the  question,  but  not  in  the  case. 

Ad  admission  in  a  treaty  between  the  United  States  and  a  tribe  of  Indians,  aa  to  the 
limits  of  the  territory  occupied  by  the  latter,  is  only  binding  on  the  government, 
and  those  claiming  under  it  after  the  date  of  the  treaty  ;  it  is  not  conclusive  on  those 
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who  had  previously  acquired  rights.  The  litter  maj  go  behind  the  treaty,  and 
show  that  tho  whole  proceeding  wa^,  as  to  them,  fraudulent  and  void. 
The  settlers  on  the  section  of  country  known  as  the  Neutral  Territory,  between  the 
Arroyo  Hondo  and  the  Sabine,  within  the  limits  of  the  present  state  of  Louisiana, 
acquired  no  title  to  the  lands  occupied  by  them,  under  any  custom  or  usage  of  the 
Spanish  government,  independent  of  the  act  of  Congress  by.  which  their  titles  were 
confirmed. 

Appeal  from  the  District  Court  of  Caddo,  Boyce^  J.  The 
plaintiff  is  appellant  from  a  judgment  against  him.  He  claimed  a 
tract  of  land,  under  a  conveyance  from  the  sons  and  heirs  of  one 
Francois  Grappe,  whose  title  rested  on  a  reservation  in  his  favor, 
contained  in  a  supplementary  article  to  a  treaty,  of  the  Ist  July, 
1835,  between  the  United  Stales  and  the  Caddo  Indians.  This 
article,  after  reciting  that  the  Caddo  Indians  had,  in  tlie  year 
1801,  made  a  donation  to  the  said  Grappe,  and  his  three  sons,  in 
the  presence  of  the  Spanish  authorities  at  Natchitoches,  of  four 
leagues  of  land,  declares  that,  '*  It  is  agreed  that  the  legal  repre- 
sentatives of  the  said  Francois  Grappe,  deceased,  and  his  three 
sons,  Jacques,  Dominique,  and  Balthazar  Grappe,  shall  have  their 
right  to  the  said  four  leagues  of  land  reserved  to  them,  and  their 
heirs  and  assigns  forever ;  the  said  land  to  be  taken  out  of  the 
land  ceded  to  the  United  States  by  the  said  Caddo  nation  of  In- 
dians, as  expressed  in  the  treaty  to  which  this  article  is  supple- 
mentary. And  the  said  four  leagues  of  land  shall  be  laid  off  in  one 
body  in  the  south  east  corner  of  their  lands  ceded  as  aforesaid, 
and  bounded  by  the  Red  River  four  leagues,  and  by  the  Pasca- 
goula  bayou  one  league,  running  back  for  quantity  from  each,  so 
as  to  contain  four  square  leagues  of  land  in  conformity  with  the 
boundaries  established  and  expressed  in  the  original  deed  of  gift, 
made  by  the  said  Caddo  nation  of  Indians  to  the  said  Francois 
Grappe,  and  his  three  sons,  Jacques,  Dominique,  and  Balthazar 
Grappe."  The  third  supplementary  article  provides  that,  "  These 
supplementary  articles,  or  either  of  them,  after  the  same  sballlhave 
been  ratified  and  confirmed  by  the  President  and  Senate  of  the 
United  States,  shall  be  binding  on  the  contracting  parties ;  other- 
wise to  be  void,  and  of  no  effect  upon  the  validity  of  the  original 
treaty  to  which  they  are  supplementary."    The  deed  said  to  have 
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been  executed  by  the  Caddos  in  1801,  was  not  produced,  nor  sat- 
isfactorily accounted  for. 

The  defendant  claimed  title  to  the  premises  in  virtue  of  actual 
residence  and  cultivation,  from  a  period  anterior  to  the  treaty  of 
the  22d  of  February,  1819,  between  Spain  and  the  United  States, 
his  claim  having  been  since  confirmed  by  Congress.  He  denied 
that  the  land  claimed  from  him  was  embraced  in  that  ceded  to  the 
United  States  by  the  Caddo  Indians  ;  and  averred,  that  through 
frauds  practised  by  the  plaintiff  on  the  government,  the  Caddos, 
and  the  Grappes,  the  plaintiff,  who  was  the  Commissioner  on  the 
part  of  the  United  States  to  treat  with  the  Indians,  procured  the 
treaty  and  reservation  to  the  Grappes,  and  the  assignment  of  their 
rights  to  him^  all  of  which  he  alleged  to  be,  as  to  him,  null  and 
void.  He  also  pleaded  prescription,  having  been  in  peaceable 
possession,  in  good  faith  and  under  a  just  title,  since  1817.  The 
final  confirmation  of  the  defendant's  claim  by  Congress,  during 
the  pendency  of  this  suit,  was  admitted. 

P.  A.  Morse,  and  Roysdon,  for  the  appellant.  A  donation,  or 
confirmation  of  a  title  by  a  treaty,  is  equal  to  a  patent.  9  Peters^ 
711.  The  recital  in  a  deed  is  evidence  against  the  parties,  and 
those  claiming  under  them.  1  Phil,  on  Evidence j  411.  4  Peters^ 
83.  The  recital  in  the  treaty  is*  therefore,  conclusive  on  the  Uni-* 
ted  States^  and  against  the  defendant,  if  he  claim  under  the  go- 
vernment.  Comyn's  Digest,  verbo  Estoppel,  B.  The  recital 
need  not  be  a  copy  of  the  recited  act.  3  Johnson's  Cases,  quoted 
in  4  Peters,  86. 

Fraud  in  the  execution  of  the  treaty  can  only  be  complained  of 
by  the  United  States^  or  the  Indians. 

Frost  and  Olcoit,  for  the  defendant.  This  is  a  petitory  action^ 
in  which  the  defendant  must  recover  on  the  strength  of  his  own 
title.  10  Mart.  293.  8  lb.  N.  S.  105.  6  La.  178.  Admitting 
the  Caddos  to  have  been  the  owners  of  the  land  claimed  by  the 
plaintiff,  the  original  deed  of  gift  should  have  been  produced,  or 
satisfactorily  accounted  for.  3  Phil,  on  Evidence,  (Cowen  <fe. 
Hill's  ed.,)  1236.  Greenleaf  on  Evidence,  93.  6  La.  242.  17 
La.  230.  2  Mason,  464.  1  Starkie  on  Evidence,  369.  1 1  La. 
590.  The  reservation  in  the  treaty  of  whatever  rights  the  Grappes 
may  have^  is  not  a  substantive  grant  from  the  United  States  U) 
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them.  The  Caddos  never  occupied  the  lands  in  controversy. 
They  never  executed  any  such  deed  as  the  plaintiff  alleges.  The 
defendant's  title,  inchoate  at  the  dale  of  the  treaty  of  1835,  has 
been  since  fully  confirmed.  The  fraud  practised  by  the  plaintiff 
has  been  shown  by  the  evidence.  But  it  has  been  contended  that 
this  was  not  a  question  open  to  examination.  As  to  this,  see  2 
Mart.  118.  7  lb.  654.  5  La-  152.  6  lb.  268.  9  Peters,  734. 
15  Peters,  518.  The  defendant  having  been  in  the  open,  undis- 
turbed possession  of  the  premises  since  1817,  is  protected  by  pre- 
scription. 5  Mart.  197.  Civil  Code,  arts.  3442^  8444,  3450» 
3451.     1  Troplong,  634» 

BuLLARD,  J»  The  plaintiff  alleges,  that  by  a  treaty  made  and 
entered  into  between  the  United  States  and  the  Caddo  tribe  of 
Indians^  on  the  1st  of  July,  1835,  the  boundaries  between  them 
were  recognized  and  established,  and  the  lands  lying  within  the 
said  recognized  limits  of  the  Caddo  tribe,  were  ceded  by  them  to 
the  United  States.  That  by  supplementary  articles  to  said  treaty, 
entered  into,  and  signed  on  the  same  day,  there  were  given, 
granted,  and  reserved  unto  the  heirs  and  legal  representatives  of 
Francois  Grappc,  and  to  Jacques  Grappe,  Dominique  Grappa, 
and  Balthazar  Grappe,  four  leagues  of  land,  to  them  and  their 
heirs  forever,  the  said  land  to  be  taken  out  of  the  land  thus  ceded, 
to  be  laid  off  in  one  body  in  the  south  east  corner  of  the  ceded 
land,  bounded  by  Red  River  four  leagues,  and  by  the  Pasca- 
goula  bayou  one  league,  running  back  for  quantity  from  each,  so 
as  to  contain  four  square  leagues  of  land.  That  the  said  treaty 
and  supplementary  articles  were  duly  accepted  and  ratified  by  the 
President  of  the  United  States,  by  and  with  the  advice  and  con- 
sent of  the  Senate.  That  tlie  heirs  and  representatives  of  Fran9oi8 
Grappe,  and  the  other  Grappes,  in  whose  favor  the  reservations 
had  been  made,  sold  and  conveyed  to  the  petitioner,  all  the  said 
four  square  leagues  of  land  ;  and  that  said  leagues  of  land  have 
been  located  according  to  the  treaty,  and  are  situated  on  the  right 
.  bank  of  Red  River,  in  the  parish  of  Caddo.  He  further  repre- 
sents, that  Samuel  Norris,  notwithstanding  his  knowledge  of  the 
petitioner's  rights,  has  illegally  entered  upon  640  acres  of  the  said 
land,  and  refuses  to  give  it  up,  to  the  petitioner's  damage,  ten 
thousand  dollars.    He,  therefore,  prays  that  Norris  may  be  cited. 
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and  that  the  plaintiff's  title  may  be  recognized  and  established  by 
a  judgment  of  the  court,  and  the  said  Norris  evicted  from  the 
land,  and  compelled  to  restore  possession ;  and  that  he  may  pay 
the  damages  aforesaid. 

The  defendant,  by  his  answer,  denies  that  the  land  claimed 
from  him  is  comprehended  in  that,  said  to  be  ceded  to  the  United 
States  by  the  Caddo  Indians,  or  in  that,  said  to  have  been  re- 
served for  the  Grappes. 

He  further  answers,  that  he  is  the  rightful  owner  of  the  land 
claimed  from  him,  having,  at  and  before  the  date  of  the  treaty 
between  Spain  and  the  United  Slates,  of  the  22d  February,  1819, 
been  in  possession,  occupancy,  and  cultivation,  and  that  he  has 
duly  proved  his  title  or  claim  before  the  proper  officers,  in  pursu- 
ance of  the  laws  of  Congress ;  and  that  he  has  been  in  good  faith 
and  under  a  just  title,  in  peaceable  possession  ever  since  the 
year  1817. 

He  further  says,  that  the  Caddo  Indians  never  ceded  to  the 
United  States,  or  reserved  to  the  Grappes,  or  ever  had  any  title 
or  interest  to,  or  in  the  land  described  in  the  petition  ;  nor  had  the 
Grappes,  nor  did  they  claim  to  have  any  title,  or  interest,  until 
after  the  treaty  ;  and  that  the  Indians  never  were  the  owners  of 
the  lands  ceded  by  the  treaty.  The  defendant  expressly  charges, 
that  through  gross  frauds  and  impositions,  practised  upon  the 
government,  the  Indians,  and  the  Grappes,  the  plaintiff,  who  was 
himself  the  Commissioner  on  the  part  of  the  United  States,  to  treat 
with  the  Indians,  procured  first,  the  treaty  and  reservation  to  the 
Grappes,  and  then  the  assignment  to  himself;  and  that  the  whole 
is,  therefore,  null  and  void. 

Thus  the  case  presents  a  question  of  title  in  Brooks  to  lands 
said  to  have  been  reserved  for  the  Grappes,  in  the  treaty  negotia- 
ted by  Brooks  himself,  with  the  Caddo  Indians ;  the  defendant 
alleging  that  the  land  never  belonged  to  the  Indians,  that  they 
never  made  any  grant  of  it  to  the  Grappes,  and  that  the  whole 
was  a  fraudulent  contrivance  by  Brooks  himself,  with  a  view  to 
private  speculation. 

The  reservations  in  favor  of  the  Grappes  are  contained  in  cer- 
tain supplementary  articles,  which  appear  to  have  been  agreed  to 
on  the  same  day,  but  were  not  known  even  to  the  witnesses  to  the 
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treaty,  and  appear  to  have  been  kept  secret,  under  various  pre- 
texts, such  as  that  there  were  other  persons  who  expected  reserva- 
tions, and  who  would  be  disappointed,  and  that  it  was  unparlia- 
mentary to  let  them  be  read,  even  by  the  witnesses  to  the  treaty. 

The  firsi  supplementary  article  recites,  that  *'  whereas  the  said 
nation  of  Indians  did,  in  the  year  1801«  give  to  one  Francois 
Grappe,  and  to  his  three  sons  then  born,  and  still  living,  named 
Jacques,  Dominique,  and  Balthazar,  for  reasons  stated  at  the 
time,  and  repeated  in  a  memorial,  whioh  the  said  nation  addressed 
to  the  President  of  the  United  States  in  the  month  of  January 
last,  one  league  of  land  to  each,  in  accordance  with  the  Spanish 
custom  of  granting  lands  to  individuals.  That  the  chiefs  and 
head  men,  with  the  knowledge  and  approbation  of  the  whole 
Caddo  people,  did  go  with  the  said  Francois  Grappe,  accompa- 
nied by  a  number  of  while  men,  who  were  invited  by  the  said 
chiefs  and  head  men  to  be  present,  as  witnesses,  before  the  Span- 
ish authority  at  Natchitoches,  and  then  and  there  did  declare  their 
wishes  touching  the  said  donation  of  land  to  the  said  Grappe,  and 
bis  three  sons,  and  did  request  the  same  to  be  written  out  in  form, 
and  ratified  and  confirmed  by  the  proper  a\ithorities  according  to 
law,  &c.  It  is  agreed,  that  the  legal  representatives  of  the  said 
Francois  Grappe.  deceased,  and  his  three  sons,  Jacques,  Domi- 
nique, and  Balthazar  Grappe,  shall  have  their  right  to  the  said 
four  leagues  of  land  reserved  to  them,  and  their  heirs,  and  assigns 
forever.  The  said  land  to  be  taken  out  of  the  lands  ceded  to  the 
United  States  by  the  said  Caddo  nation,  as  expressed  in  the  treaty 
to  which  this  article  is  supplementary.  And  the  four  leagues 
shall  be  laid  off  in  one  body,  in  the  south  east  corner  of  their  lands 
cedcdjis  aforesaid,  and  bounded  by  the  Red  Hiver  four  leagues, 
and  by  the  Pascagoula  bayou  one  league,  running  back  for  quan- 
tity for  each,  so  as  to  contain  four  square  leagues  of  land,  in  con- 
fornsity  with  the  boundaries  established,  and  expressed  in  the 
original  deed  of  gift,  made  by  the  said  Caddo  nation  of  Indians 
to  the  said  Fran9ois  Grappe,  and  his  three  sons,  Jacques,  Domi- 
nique, and  Balthazar  Grappe." 

The  next  article  provides  for  a  small  reservation  in  favor  of 
Edwards  ;  and  it  is  then  agreed,  that  if  the  supplementary  articles 
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should  not  be  ratified,  that  circumstance  should  not  invalidate  the 
treaty  itself. 

The  first  question  of  law,  which  presents  itself,  at  this  stage  of 
our  inquiry,  is,  whether  the  plaintiff,  in  making  out  his  title  as  the 
assignee  of  the  Grappes,  and  which,  in  common  with  all  plaintiffs 
in  actions  of  this  kind,  he  is  bound  to  show,  may  rely  upon  the 
treaty  alone,  and  the  recitals  therein  contained,  or  whether  he  is 
compelled  to  go  ftirther  back,  and  produce,  or  satisfactorily 
account  for  the  written  donation  from  the  Indians  to  his  vendors. 
Leaving  out  of  view  for  the  moment,  and  reserving  for  future 
consideration,  the  question  whether  the  treaty  may  be  construed 
as  a  substantive  grant  from  the  government,  independently  of  the 
original  donation  which  is  recognized  as  having  taken  place  in 
1801,  and  looking  upon  the  question  as  one  between  the  plaintiff, 
the  Tndians,  and  the  defendant,  it  appears  to  us  to  resolve  itself 
into  the  question,  whether  such  a  recital  in  a  recognitive  act,  dis- 
penses the  party  claiming  title  under  it,  from  producing  the  pri- 
mordial title,  that  is,  the  original  donation  in  writing,  which  is 
said  to  have  been  made  in  1801.  The  treaty  is,  as  it  relates  to 
the  Indians,  a  mere  recognitive  act,  expressing  their  intention  not 
to  cede  to  the  United  States,  but  to  reserve  to  the  Grappes,  the 
four  leagues  as  described  in  the  written  act  of  donation  to  them. 

According  to  Dumoulin  and  Pothier,  as  well  as  a  formal  article  of 
the  Civil  Code  of  this  Slate,  recognitive  acts  do  not  dispense  with 
the  exhibition  of  the  primordial  title,  unless  its  tenor  be  therein 
specially  set  forth.  Those  authors  distinguish  between  recogni- 
tive acts,  or  acknowledgments,  which  are  in  the  form  which 
they  call  ew  certa  scientia,  and  those  in  forma  communu  The 
former,  said  to  be  in  forma  spedali  et  dispositiva^  are  Uiose  in 
which  the  primordial  title  is  set  forth.  They  have  this  peculi- 
arity, that  they  are  equivalent  to  the  original  title  in  the  event  of 
its  loss,  and  prove  its  existence  against  the  person  making  it,  and 
they  dispense  with  the  production  of  the  primordial  title.  On  the 
other  hand,  recognitive  acts,  in  forma  communis  are  those  in 
which  the  tenor  of  the  primordial  title  is  not  set  forth.  *^  These 
acknowledgments,"  says  Pothier,  "  serve  only  to  confirm  the 
primordial  title,  and  to  interrupt  prescription,  but  they  confirm 
the  original  title  only,  so  far  as  it  is  true ;  they  do  not  prove  its 
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existence,  and  ihey  do  not  dispense  with  its  production/'  2 
Polhier  on  Obligations,  742,  743.     Civil  Code,  art.  2251. 

Such  is  believed  to  be  also  the  rule  of  evidence  at  common 
law.  Where  the  recital  in  a  deed  points  to  higher  evidence  in 
the  power  of  the  party,  the  withholding  of  which  creates  suspi- 
cion of  an  intended  fraud  or  unfairness,  the  party  will  be  held  to 
account  for  the  non-production  of  the  higher  evidence,  before  the 
recital  can  avail  him.  3  Phillips  on  Evidence,  1236.  Greenleaf 
on  Evidence,  93. 

But  not  only  is  the  pretended  deed  of  gift  of  1801  not  pro- 
duced, nor  accounted  for ;  but  it  is  not  to  be  believed  that  any 
such  gift  ever  took  place.  In  the  first  place  we  know,  as  a  part  of  the 
history  of  the  country,  that  the  place  where  the  Caddos  lived  at  that 
time,  was  within  the  jurisdiction  of  Nacogdoches,  in  the  then  Span- 
ish province  of  Texas,  which  was  under  the  government  of  the  Cap- 
tain General  of  the  internal  provinces  ;  and  that  any  matter  of  that 
kind  would  have  been  transacted  either  at  Nacogdoches,  or  at 
San  Antonio  de  Bexar,  the  capital  of  the  province,  where  the 
public  archives  were  kept.  In  the  second  place,  it  is  equally 
well  known,  and  satisfactorily  proved  in  the  record,  that  the 
Caddo  tribe  of  Indians  were  never  recognized  as  the  proprietors 
of  any  lands,  either  by  the  Spanish  or  American  governments. 
It  ia  known  to  us  judicially,  as  a  part  of  the  jurisprudence  of  Lou- 
isiana, as  well  as  other  dependencies  of  Spain  on  this  continent, 
that  that  power  never  acknowledged  any  primitive  title  in  the 
Indian  tribes,  but  that  they  were  only  entitled  to  hold  such  small 
allotments  of  about  a  league  round  their  villages,  as  the  govern- 
ment thought  fit  to  grant  them,  5  Mart,  655,  490.  6  lb.  N.  S.  357. 
Nor  did  the  American  government,  the  successor  of  Spain,  ever  re- 
cognize the  Caddo  tribe,  as  the  owners  of  any  lands  within  the  li- 
mits of  Louisiana.  The  Secretary  of  War  who  was  in  ofSce  at  the 
date  of  the  treaty,  (Cass,)  in  answer  to  a  communication  from  the 
memberof  Congress  then  represenlingihis  district,  says:  '4 cannot 
find  that  the  government  of  the  United  States  has  ever  recognized 
any  claim  of  the  Caddo  Indians  to  a  definite  portion  of  the  State 
of  Louisiana,  and  my  impression  is,  that  no  country  was  actually 
assigned  to  them  by  the  Spanish  government ;  and  this  impres- 
sion is  confirmed  by  the  fact,  as  I  understand  it,  that  settlements 
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Iia?e  been  made,  and  claims  acquired  by  white  persons,  without 
any  regard  to  definite  boundaries.  When  the  appropriation  was 
last  year  made  for  holding  a  treaty  with  these  Indians,  the  ques- 
tion respecting  their  rights  came  before  me  for  consideration.  It 
was  found,  on  examination,  that  there  were  no  doicuments  show- 
ing any  portion  of  the  country  to  which  they  were  actually  enti- 
tled. The  Commissioner  was^  therefore^  instructed  to  procure 
from  them  a  cession  of  their  right  of  occupation,  of  the  district  in 
which  they  resided."  House  Doc.  No.  1036)  2  Session,  27th 
Congress  $  (in  the  record  in  this  case  by  consent.) 

But  let  the  claim  of  the  Caddos  be  what  it  may  to  the  land  oc- 
cupied by  them,  it  is  abundantly  shown)  by  evidence  in  the  re- 
cord, that  they  never  occupied)  and  never  claimed  that  part  of  the 
territory  pretended  to  be  ceded)  in  which  the  settlement  and  con* 
firmed  claim  of  Norris  is  situated,  to  wit,  Riish  Island,  or  L*I$le 
desPreles,  which  is  formed  by  Red  River,  Bayou  Pierre,  and  Pas- 
cagoula  Bayou ;  and  that  they  never  pretended  to  have  any  pos' 
sessions  to  the  east  of  the  Bayou  Pierre  branch  of  Red  River. 
The  lands  enibraced  in  these  reservations  are  among  the  most 
fertile  in  the  valley  of  Red  River.  There  is  no  evidence  that  the 
Indians  ever  hunted  over  them,  although  they  appear  sometimes 
to  have  turned  their  horses  on  them,  during  the  winter,  to  feed 
upon  the  rushes.  Brooks  himself,  the  Commissioner,  and  the 
plaintiff  in  this  action,  while  acting  as  Indian  agent,  knew  of  the 
settlements  of  Norris,  and  many  others  on  the  Island,  and  so  far 
from  ever  objecting  to  their  residing  there  as  within  the  Caddo 
lands,  he  assisted  one  of  them  in  building  his  house. 

But  if  the  Indians  do  not  appear  to  have  known  of  their  hav- 
ing any  claim  to  Rush  Island,  the  Grappes  were  equally  ignorant 
of  any  grant  to  them  as  far  back  as  1801,  and  even  of  the  reser- 
vation in  the  treaty  in  their  favor,  until  propositions  were  made 
to  ihem  by  the  negociator  of  the  treaty  to  purchase  their  preten- 
sions. The  conduct  of  the  plaintiff,  while  negotiating  the  treaty, 
was  singularly  mysterious.  The  supplementary  articles  were 
kept  secJ'et  even  from  one,  at  least,  of  the  witnesses  to  the  treaty, 
and  there  is  no  evidence  that  those  articles  were  ever  read  to  the 
Indians,  in  the  hearing  of  the  witnesses. 
If,  therefore,  we  regard  the  Caddo  Indians  as  the  grantors  of 
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the  Grappes,  under  whom  the  plaintiff  holds,  we  think  it  very 
clear,  that  they  have  shown  no  title.  They  have  failed  to  show 
any  donation  in  1801,  and  the  Caddos  are  not  shown  to  have  been 
owners  of  the  land.  They  were  not  treated  with  as  owners,  but 
merely  as  occupantSi  The  object  of  the  treaty  was  merely  to  in- 
duce them  to  remove.  Such  appear  to  have  been  the  instruc* 
tions  given  to  the  Commissioner,  according  to  the  statement  of 
the  Secretary  of  War ;  nor  is  it  contradicted  by  the  terms  of  the 
treaty,  the  second  article  of  which  stipulates,  that  the  Chiefs, 
&c.,  of  the  said  nation^  do  voluntarily  relinquish  their  possession 
of  the  territory  of  land  aforesaid,  and  promise  to  remove  out  of  the 
boundaries  of  the  United  States,  &c. 

But  it  is  contended,  that  the  Grappes  acquired  the  title  of  the 
United  States  by  virtue  of  the  reservation  in  the  treaty,  and 
that  the  treaty  is  their  title,  and  equivalent  to  a  patent  We  do 
not  so  understand  the  treaty^  The  treaty  after  reciting  a  dona- 
tion made  in  1801,  with  the  approbation  of  the  Spanish  govern* 
ment^  and  which  had  been  reduced  to  writing,  of  four  leagues  of 
land  to  the  Grappes,  goes  on  to  stipulate^  that  the  said  Grappes 
"  .^hall  have  tlieir  right  to  the  said  four  leagues  of  land  reserved 
for  themf  and  their  heirs  for  eucr."  This  amounts  certainly  to 
nothing  more  than  a  confirmation  of  such  grant  as  the  Indians 
may  have  made,  in  1801^  to  the  Grappes,  and  not  to  a  substantive 
grant  from  the  government.  We  are  of  opinion,  that  the  govern- 
ment is  not  concluded  by  the  recital  by  the  Indians  in  the  treaty, 
that  they  had  made  a  grant  in  writing  in  1801 ;  and  that  recogni- 
tion of  a  previous  grant  cannot  be  more  conclusive  upon  the  gov^ 
ernment,  than  it  is  upon  the  Indians.  If  no  such  primitive  grant 
exists,  then  nothing  was  reserved^  and  it  is  clear  the  United  Sutes 
acquired  no  new  title  by  the  treaty. 

This  view  of  the  character  of  the  reservation  is  si>pported  by 
considering  the  different  expressions  used  in  reserving,  in  the 
same  treaty*  a  section  of  land  to  Larkin  Edwards.  No  previous 
grant  to  him  by  the  Indians  is  recited ;  but  in  consideration  of  his 
long  services  to  them,  his  age,  and  incapacity  to  labor,  it  is  de- 
clared, that  there  shall  be  reserved  for  him,  his  heirs,  and  assigns 
for  ever,  one  section  of  land,  to  be  selected  out  of  the  ceded  lands. 
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Here  we  find  terms  of  present  grant,  and  not  the  mere  recogni- 
tion of  a  previous  deed  of  gift  in  writing. 

That  the  Grappes  should  have  been  for  more  than  thirty  years 
the  owners  of  more  than  thirty  thousand  acres  of  land  by  the 
bounty  of  the  Caddos,  without  ever  knowing  it,  or  apparently 
dreaming  of  it,  appeared  to  the  jury,  who  tried  this  cause,  to  sur- 
pass all  belief. 

Before  we  proceed  to  notice  the  bills  of  exceptions  to  which  our 
attention  has  been  called,  it  is  proper  to  examine  the  title  of  the 
defendant  to  the  640  acres  claimed  by  him. 

It  appears,  that  Samuel  Norris  settled  in  1817,  on  Rush  Is- 
land, within  the  limits  of  the  State  of  Louisiana,  although  at  that 
time  commonly  known  as  the  Neutral  Territory,  between  the 
Arroyo  Hondo  and  the  Sabine,  to  which  the  land  laws  of  the 
United  States  had  not  been  extended.  This  was  two  years  be- 
fore the  treaty  of  limits  between  Spain  and  the  United  States. 
It  is  true,  that  that  treaty  created  no  change  in  that  part  of  Louisi- 
ana, which  was  clearly  embraced  within  the  treaty  of  cession  of 
1803,  and  had  been  recognized  by  Congress  as  early  as  1811,  as 
forming  a  part  of  the  territory  of  Orleans,  and  which  was  thm 
created  into  a  State.  But  no  provision  had  been  made  by  law 
for  such  residents  within  the  neutral  ground,  as  might  have  ob- 
tained from  the  authorities  of  Texas  inchoate  titles  to  lands, 
or  made  improvements  with  the  expectation  of  receiving  ulti- 
mately a  grant  for  lands.  In  1823,  Congress  established  a  Board 
of  Commissioners  to  inquire  into  such  cases  within  that  region. 
Norris  then  came  forward,  and  proved  his  claim  as  a  settler,  and 
his  claim  was  included  in  the  list  of  those  which  were  recom- 
mended for  confirmation.  When  other  similar  claims  were  after- 
wards confirmed  by  Congress,  that  of  Norris,  and  a  few  others, 
were  suspended,  until  it  could  be  ascertained  whether  it  was  or 
was  not  within  the  Indian  boundaries.  But  it  is  now  admitted, 
that  daring  the  pendency  of  this  suit,  his  claim  has  been  finally 
confirmed  and  ratified  by  Congress.  Norris  never  was  consid- 
ered, or  treated,  as  an  intruder  upon  the  Indian  land,  and  there  is 
nothing  to  induce  the  belief,  that  the  government,  in  treating  with 
the  Indians,  in  1835,  with  instructions  to  their  Commissioners,  to 
procure  from  the  Indians  a  cession  of  their  **  right  of  occupation 
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of  the  district  in  which  they  resided^^  inlended  to  destroy  the 
light  of  Norris,  and  give  the  land  to  the  Grappes. 

We  now  proceed  to  examine  the  bills  of  exceptions  taken  during 
the  progress  of  the  trial.  The  first,  was  to  the  admission  of  cer^ 
tain  depositions  of  witnesses,  notwithstanding  the  objection,  that 
the  defendant  could  not  go  behind  the  treaty  to  prove  fraud  in 
any  person  ;  and  upon  the  ground,  that  if  there  was  fraud  in  the 
treaty,  the  government  alone  can  allege  and  attack  it ;  and  upon 
the  further  ground,  that  the  government  having,  in  the  treatyi 
recognized  the  boundary  of  the  Caddo  lands^  the  defendant  has  no 
right  to  prove,  that  the  land  was  located  by  the  treaty  and  the  Sur- 
veyor General,  out  of  the  Indian  territory.  But  the  depositions 
were  admitted  to  go  to  tlie  jury,  on  the  ground,  that  the  parties 
had  consented  to  read  the  depositions,  instead  of  examining  the 
witnesses,  viva  voce^  and  that  they  might  prove  the  same  facts  as 
the  witnesses  in  person  might  prove,  if  present.  The  court  did 
not  err.  According  to  our  view  of  the  parties,  aud  the  peculiar 
circumstances  of  the  case,  Norris,  with  a  title  emanating  from  the 
government,  had  a  right  to  go  into  the  questions  of  fraud,  of  In- 
dian title,  and  of  boundaries,  and  to  show  the  nullity  of  the 
plaintiff')!  title  by  competent  evidence. 

The  second  bill,  is  to  the  admission  of  the  two  Poriers  as  wit- 
nesses, who  had  been  objected  to  on  the  ground,  that  suits  were 
pending  against  them,  brought  by  the  same  plaintiff  for  other 
tracts  of  land,  claimed  under  the  same  title,  and  that  they  had  set 
up  the  same  defence. 

The  court  did  not  err  in  ruling  that  the  objection  went  not  to 
their  competency,  but  to  their  credibility.  They  were  interested 
in  the  question  involved,  but  not  in  tlie  aise. 

The  last  bill,  is  to  that  part  of  the  charge  to  the  jury,  in  which 
the  Judge  told  them,  in  substance,  that  the  right  of  the  United 
States  to  the  Neutral  Territory,  was  recognized  by  Spain,  by  the 
treaty  of  1819;  that  Congress,  proceeding  to  legislate  concern- 
ing land  claims  within  that  territory,  by  act,  in  1824,  directed  the 
Commissioners  appointed  to  examine  claims,  to  report  those  of 
settlers  who  had  occupied,  and  cultivated  land  before  the  date  of 
the  treaty,  and  continued  to  do  so,  in  the  third  class  if  in  their 
opinion  said  claims  ought  to  be  confirmed  ;  that  the  title  set  up 
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by  Norris,  being  reported  in  the  third  class,  and  recommended 
for  confirmation,  and  it  appearing,  by  the  act  of  1828,  that  those 
claims  were  only  suspended  on  one  point,  to  wit,  until  it  should 
be  ascertained  whether  those  lands  were  within  the  Caddo  boun- 
dary, whether  the  government  has  ascertained  that  fact  or  not, 
the  jury  might  examine  the  evidence  and  ascertain  it  to  their  own 
satisfaction,  so  far  as  to  enable  them  to  decide  this  case  ;  and  tliat 
if  they  were  satisfied  that  Norris  was  there  before  the  22d  Feb- 
ruary, 1819,  and  had  complied  with  other  requisites  of  the  act  of 
1824,  and  that  the  Indians,  in  their  opinion,  had  not  been  in  any 
kind  of  possession  of  Rush  Island,  down  to  the  time  the  act  of 
Congress  passed,  then  he  was  of  opinion,  that  Norris  must  be 
considered  as  having  a  right  to  his  land,  superior  to  *that  of  the 
plainliflf  derived  from  the  Grappes;  that  his  right  rested  on  the 
custom  of  the  former  government ;  that  the  admission  in  the 
treaty  of  1835,  that  Rush  Island  was  within  the  Indian  limits,  is 
only  binding  on  the  government,  and  those  who  would  claim  rights 
under  it  after  the  date  of  the  treaty,  but  is  not  conclusive  upon 
those  who  had  previously  acquired  rights ;  in  other  words,  that 
the  admission  is  not  to  have  a  retro-active  effect.  This  charge 
does  not  differ  materially  from  the  views  which  we  have  just  ex- 
pressed, as  to  the  character  of  the  treaty,  and  the  title  of  Norris, 
and  his  right  to  go  behind  the  treaty  and  show,  that  the  wholo 
proceeding  was,  as  to  him,  fraudulent  and  void.  There  was 
nothing  in  it  calculated  to  mislead  the  jury,  although  we  are  not 
prepared  to  assent  to  the  Judge's  proposition,  that  the  title  of  the 
settlers  within  the  Neutral  Territory,  rested  on  any  custom,  or 
usage  of  the  government  of  Spain,  or  that  they  had  acquired  any 
title  to,  or  in  the  soil,  independently  of  the  act  of  Congress  by 
which  their  titles  were  confirmed.  Under  these  instructions,  and 
with  such  evidence  before  them,  the  jury  found  a  verdict  for  the 
defendant,  which  the  court  below  refused  to  set  aside,  on  a  motion 
for  a  new  trial.  We  are  not  satisfied  that  it  is  our  duty  to  dis- 
turb it. 

Judgment  affirmed. 


Digitized  by 


Google 


188  ALEXA.NDRIA. 

Beiryman  t.  Dablgren. 


James  S.  Berryman  v.  Charles  G.  Dahloren. 

Where  t  witneu  hu  not  been  interrogated  in  the  inferior  court  at  to  hia  meana  of 
knowing  a  aignature  to  which  he  teatitied,  no  objection  to  the  want  of  adiacloaure  of 
such  meana,  can  avail  after  appeal. 

Appeal  from  the  District  Court  of  Concordia,  Willson,  J. 

Shannon  and  Poindexier^  for  the  plaintiff. 

Stockton  and  Steele,  for  the  appellant. 

Martin,  3,  The  plaintiff  states  himself  to  be  the  owner  of  a 
judgment  obtained  in  the  District  Court  for  the  Parish  of  Carroll, 
by  Ferriday  &  Co.,  against  Holmes,  which  was  transferred  by  the 
plaintiffs  to  Milton,  and  by  the  latter  to  the  present  plaintiff ;  that, 
notwithstanding  this  transfer,  the  said  judgme(;t  has  been  seized 
at  the  suit  of  one  Dahlgren  against  the  original  plaintiffs.  On 
this  statement  an  injunction  was  obtained,  to  prevent  the  sale  of 
the  judgment  at  the  suit  of  Dahlgren. 

The  defendant  denies  the  right  of  the  plaintiff,  under  the  trans- 
fer to  Milton,  and  that  of  the  latter  to  him.  The  injunction  was 
made  perpetual,  and  the  defendant  has  appealed. 

There  is  no  written  evidence  of  an  actual  transfer  from  the  ori- 
ginal plaintiffs  to  Milton ;  but  there  is  a  document  attesting  the 
transfer  of  the  judgment  by  Milton  to  the  present  plaintiff ;  and 
there  are  a  number  of  letters  attesting  and  corroborating  his  trans- 
fer to  the  plaintiff.  But  the  defendant  and  appellant  has  complain- 
ed, that  the  signature  of  Milton  to  the  transfer,  and  to  the  letters 
which  purport  to  be  his,  is  only  proved  by  a  witness,  who  does 
not  inform  us  of  the  grounds  on  which  his  knowledge  of  the  signature 
rests ;  nor  whether  he  has  ever  seen  that  gentleman  write,  or  ever 
received  any  document  clothed  with  his  signature,  whereby  the 
genuineness  of  those  affixed  to  the  acts  of  transfer,  and  letters,  may 
be  tested.  If  the  party  who  seeks  to  avail  himself,  in  this  court, 
of  a  chasm  in  the  evidence,  thought  that  his  doing  so  would  have 
been  available,  at  all,  he  ought  to  have  interrogated  the  witness, 
in  the  lower  court,  as  to  his  means  of  knowledge. 

The  evidence  of  the  transfer  of  the  judgment  by  the  original 
plaintiff  who  obtained  it,  appeared  to  the  Judge  below  perfectly 
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atisfactory,  and  we  are  not  able  to  say  that  he  erred.  It  is  shown 
that  notice  was  given  to  the  debtor,  of  the  first  transfer  to  Milton, 
but  not  of  his  transfer  to  Berryman.  This,  in  our  opinion,  suffices  ; 
because  by  the  first  transfer  duly  notified,  the  debt  ceased  to  be- 
long to  Ferriday  &  Co.,  and,  consequently,  could  not  be  seized  by 
their  creditors. 


Judgment  affirmed. 


Franklin  Beaumont  and  another  v.  Leyih  Covington. 

A  Kctipt  from  the  Receiver  of  Pablic  Moneys  for  the  price  of  lands  porchased  froai 
the  Uotted  States,  b  sufficient  evidence  of  title  to  enable  the  porchaser  to  matntaia 
an  action. 

The  possession  of  an  agent,  is  the  possession  of  the  principal. 

A  curator  ad  koe^  may  be  appointed  to  represent  an  absent  defendant  in  a  petitory  ac* 
tiun,  as  in  any  other.  Art.  116  of  the  Code  of  Practice,  doee  not  limit  the  sight  of 
appointment  to  any  particalar  class  of  actions. 

Where  a  curator  ad  hoc,  is  a  sworn  attorney,  he  will  be  presumed  t*  have  done  his 
duty.  So  where  a  second  curator  ad  hoc,  has  been  •ppoinied^pendeTUelitef  it  will  be 
presnmed  that  the  first  appointment  was  vacated,  by  death,  or  otherwise. 

Appeal  from  the  District  Court  of  Concordia,  Tenney,  J. 

Stacy,  for  the  plaintilBF. 

Elam,  for  the  appellant,  assigned  as  errors  apparent  on  the  re- 
cord:  Ist.  That  the  action,  being  ^petitory  one,  should  have 
been  against  the  person  in  actual  possession ;  and  that,  if  no  one 
was  in  possession,  no  action  of  this  kind  could  be  maintained. 
Code  of  Practice,  arts.  43,  964.  2d.  That  a  defendant  cannot  be 
represented  in  a  petitory  action  by  a  curator  ad  hoc,  such  appoint- 
ments being  restricted  to  personal  actions  only.  Civil  Code,  art. 
69.  Code  of  Practice,  arU.  43,  1 16.  3d.  That  it  does  not  ap- 
pear from  the  record,  that  the  curator  was  sworn,  as  required  by 
law.  Civil  Code,  arts.  62,  64,  295.  9  La.  276.  B.  &.  C's  Di- 
gest, p,  611,  act  of  1834.  4th.  That  it  does  not  appear  for  what 
reasons  a  second  curator  ad  hoc,  was  appointed  ;  nor  that  the  lat- 
ter ever  was  sworn,  or  appeared,  or  that  there  was  a  judgment  by 
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default,  or  such  a  contestatio  litis  as  is  required  to  support  a  le- 
gal judgment.     Code  of  Practice,  arts.  120,  361.     11  La.  360. 

BuLLARD,  J.  The  plaintiffs  allege,  that  they  are  joint  owners 
of  a  tract  of  land  in  the  parish  of  Concordia,  composed  of  Nos. 
49  and  50,  in  Township  No.  9,  Range  10  east,  by  virtue  of  a  pur- 
chase  from  the  United  States ;  that  Covington,  who  resides  in  the 
State  of  Mississippi,  wrongfully  took  possession,  and  has  posses- 
sion ;  and  that  he  has  committed  waste.  Tiiey  pray  that  a  cura- 
tor ad  hoCf  may  be  appointed  for  the  absent  defendant,  and  for 
process  of  citation,  and  that  they  may  be  decreed  to  be  the  true 
owners  of  the  said  tract  of  land. 

The  court  accordingly  appointed  a  curator  ad  ?ioc,  upon  whom 
service  of  citation  was  made,  September  21st,  1839,  and  who, 
on  the  17lh  of  February,  1840,  filed  an  answer. 

The  answer  denied  the  allegations  in  the  petition  ;  and  particu- 
larly, that  the  defendant  was  in  possession  of  the  land  set  forth  in 
the  petition.  The  defendant  further  alleged  title  to  the  land  occu- 
pied by  him,  in  virtue  of  his  ownership  of  a  tract  fronting  on  the 
river  Mississippi,  in  front  of  said  land,  under  the  act  of  1832. 
He  avers,  that  he  had  made  application  to  enter  said  land  at  the 
Land  OiSce  at  Ouachita,  and  that  the  Receiver  had  refused  to  re- 
ceive the  money,  because  there  was  no  Register.  He  further 
claims  for  the  value  of  his  improvements. 

The  plaintiffs  produced  as  evidence  of  title,  two  receipts  by  the 
Receiver  of  Public  Money  in  that  district,  for  the  price  of  the 
two  lots  of  land  as  descril^d  in  the  petition.  This,  we  have 
often  ruled^  is  sufficient  to  enable  the  purchaser  to  maintain  an 
action. 

On  the  part  of  the  defendant,  it  is  not  shown  that  he  has  any 
title  whatever ;  nor  does  it  even  appear  from  the  testimony  of  the 
Surveyor,  that  the  land  lies  in  the  rear  of,  and  contiguous  to  the 
front  tract,  of  which  he  is  the  alleged  owner. 

The  plaintiffs  had  judgment  for  the  land,  and  for  five  hundred 
and  five  dollars  damages  for  fruits,  or  rents  and  profits,  and  the  de- 
fendant has  appealed. 

His  counsel  has  contended,  that  the  action  being  petitory,  could 
be  brought  only  against  a  person  in  ac^a/ possession  ;  and  that  if 
it  be  assumed  that  no  one  was  in  possession,  the  action  cannot  be 
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maintained.  To  this  it  may  be  answered,  that  it  was  shown  that 
the  defendant  was  in  possession  and  cultivation  of  the  land,  that 
his  residence  was  in  the  neighboring  State,  and  that  one  may  be 
in  actual  possession  by  means  of  agents,  without  being  personal- 
ly upon  ihe  land. 

It  was  neit  urged,  that  the  court  could  not  appoint  a  curator  ad 
hoc,  to  represent  the  defendant  in  a  petitory  action.  It  appears  to 
us,  that  article  1 16  of  the  Code  of  Practice  does  not  limit  the  right 
of  appointment  to  any  particular  class  of  actions  ;  and  when  the 
law  does  not  distinguish,  we  cannot. 

We  held  in  the  case  of  Cooley  v.  Seymour,  9  La.  274,  that 
when  the  curator  ad  Jtoc,  was  a  sworn  attorney,  we  would  presume 
he  had  done  his  duty. 

We  will  presume  that  a  vacancy  had  occurred  either  by  death 
or  otherwise,  when  the  court  appointed  a  new  curator  ad  hoc, 
pending  the  case.  The  case  was  at  issue  before  the  second 
appointment ;  and  there  was,  in  our  opinion,  a  regular  contestatio 
litis. 

Having  disposed  of  these  technical  objections,  we  come  to  con^ 
sider  the  question  of  improvements,  and  rents  and  profits. 

On  the  part  of  the  appellee  it  is  contended,  that  the  value  of  the 
rentis  shown,  as  well  as  that  of  the  improvements,  and  that  the  differ- 
ence between  them  is  the  judgment  of  the  court  below.  But  the 
appellant  contends,  that  no  allowance  was  made  for  his  improve- 
ments. The  evidence  in  the  record  does  not  enable  us  to 
say,  that  the  result  to  which  the  court  came  upon  a  mere  ques- 
tion of  fact,  is  so  clearly  erroneous  as  to  authorize  our  interfe- 
rence. 

Judgment  affirmed 
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Alfred  J.  Lowry,  Curator  of  the  vacant  succession  of  Alexan- 
der McNeill,  V,  James  Erwin. 

No  state  court  can  inqaire  into  any  act  or  jadgment  of  a  court  of  the  United  States, 
upon  the  merits,  nor  say  whether  the  judgment  was  rendered  upon  proper  evidence, 
or  is  correct ;  but  when  the  proceedings  of  a  court  of  the  United  States  are  set  np 
as  the  basis  of  title,  between  persons  litigating  in  our  own  courts,  they  may  be  look- 
ed  into  to  ascertain  whether  the  coart  had  sulhority  to  render  such  a  judgment, 
whether  there  is  in  fact  such  a  judgment,  or  to  ascertain  whether  the  executory  pro- 
ceedings  under  it  were  legal. 

The  Marshals  of  the  United  States  in  Louisiana,  in  executing  process,  are  bound,  by 
an  act  of  Congress,  and  the  rules  of  the  Circuit  Court,  to  conform  to  the  state  laws ; 
and  when  their  proceedings  form  a  link  in  a  chain  of  title  set  up,  the  state  courts 
will  examine  into  their  legality.  A  state  court  cannot  direct  a  Marshal  how  to 
act,  nor  direct  process  to  him  to  be  executed ;  but  when  he  has  acted,  and  his  acts 
are  instmmenul  in  changing  the  titles  to  propeny,  they  will,  between  litiganu  be- 
fore a  state  court,  be  examined  into. 

Executory  process  by  seixure  and  aale,  is  a  summary  and  severe  remedy,  and  the  for- 
malities prescribed  by  law  must  be  strictly  complied  with,  or  the  property  will  not 
be  transferred,  and  the  purchaser  acquire  no  title. 

To  support  a  sale  ))y  a  Sheriff  or  Marshal,  under  an  execution  or  order  of  seixure  end 
sale,  there  must  be  a  valid  judgment,  by  a  court  of  competent  jurisdiction ;  other* 
wise  the  title  will  not  be  divested.  Where  there  is  a  toul  want  of  jurisdiction,  the 
proceedings  are  null  and  void  ;  and  the  competency  of  the  tribunal  may  be  inqui- 
red into. 

An  officer  who  executes  process  issued  by  a  court  without  jurisdiction  is  a  trespasser, 
and  liable  in  damages  to  the  party  injured. 

Under  the  grants  of  jurisdiction  to  the  Circnit  Courts  of  the  United  Sutes,by  the  iUh 
section  of  the  act  of  Congress  of  34  September,  1789,  those  courts  are  of  limited 
jurisdiction,  having  cognixance  not  of  cases  generally,  but  only  of  a  few,  under  spe- 
cial circumstances  ;  and  the  presumption  is,  not  that  a  cause  is  within  its  jurisdic- 
tion unless  the  contrary  appears,  but  that  it  is  without  it,  unless  the  contrary  be 
shown. 

Articles  43,  43, 44  of  the  Civil  Code,  provide  for  a  change  of  domicil  only  as  to  per- 
sons already  reaidents  of  the  state,  and  not  as  to  those  coming  from  other  sUtes. 
As  to  them,  an  actual  residence  of  twelve  months  within  the  state,  is  required,  be- 
fore a  domicil  can  be  acquired. 

A  Circuit  Court  of  the  United  States  is  without  jurisdiction  roHone  perspna,  of  a  suit 
between  parties,  all  of  whom  reside  out  of  the  State  in  which  the  court  is  heM. 

The  provision  of  the  11th  section  of  the  act  of  Congress  of  34  Sept.,  1789,  **  that  the 
Circuit  Courta  of  the  United  States  shall  have  original  cognixance,  concurrent  with 
the  courU  of  the  several  sUtes,  of  all  suits  of  a  civil  nature,"  &c.,  means  that  where 
a  citixen  of  the  state  can  sue  in  the  state  courts  against  another  citixen  or  resi- 
dent, an  alien,  or  a  citixen  of  another  state  may  institute  a  similar  suit  in  the  Cir* 
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cait  Goart  of  the  United  States,  for  a  similar  cause  of  action,  and  that  be  shall  be 
entitled  to  the  same  remedy. 

An  order  of  seizure  and  sale  cannot  be  obtained  either  from  a  state  court,  or  a  Court 
of  the  United  StateSi  against  mortgaged  property  composing  part  of  a  succession  re- 
presented by  an  executor,  administratori  or  curator,  and  in  the  courpe  of  administra- 
tion in  a  Court  of  Probates. 

A  creditor,  residing  in  another  state,  cannot  sue  in  the  Circuit  Court  of  the  United 
States,  an  executor,  curator,  or  administrator  of  an  estate,  in  course  of  administra- 
tion in  a  Court  of  Probates,  as  an  insolvent  estate,  and  obtain  judgment,  and  issue 
execution  thereon  in  yiolation  of  the  state  laws,  and  take  the  property  out  of  the 
hands  of  the  officer  administering  it,  to  the  injury  of  the  domestic  creditors.  But  if 
such  executor,  administrator,  or  curator,  refuse  to  admit  the  justice  of  a  debt  claim- 
ed by  an  alien  or  non-resident,  and  to  class  it  as  sn  acknowledged  debt  against  the 
succession  to  be  paid  as  others,  he  may  be  sued  in  the  Circuit  Court  of  the  United 
States,  and  a  judgment  liquidating  the  demand  may  be  obtained  i  but  the  judgment 
must  prOYide  thai  it  is  to  be  paid  in  due  contseof  law,  out  of  the  assets  in  the  hands 
of  the  executor,  &c.,  to  be  administered,  and  no  execution  can  be  issued  in  fa- 
vor of  an  alien  or  non-resident  creditor,  unless  one  could  be  issusd,  in  a  similsr  case, 
in  favor  of  a  domestic  creditor. 

Until  the  notice  required  by  art.  735  of  the  Cdde  of  Practice  to  be  given  to  a  debtor, 
on  an  application  for  an  order  of  seizure  and  aale  against  mortgaged  property,  has 
been  given,  and  the  time  has  elapsed,  the  order  directing  the  seizure  is  not  a  final 
judgment^  and  no  etecotory  proceedings  can  be  had  under  it. 

A  possessor  in  good  faith,  under  a  title  which  he  honestly  believes  tube  just  in  point  of 
fact  and  form,  is  entitled  to  his  Improvements,  and  is  not  bound  to  account  for  the 
fruits  and  revenues,  until  the  property  is  claimed  by  the  real  owner.  The  posses- 
sion and  title  must  be  such  as  to  entitle  the  |»arty  to  the  presdription  of  ten  year^. 
The  possessor  in  good  faith  is  one  who  has  just  reason  to  believe  himself  the 
master  of  the  thing  which  he  possesses,  though  he  may  not  be  so  in  fact,  (C.  C.  3414 ;) 
the  poeseasor  in  bad  faith,  one  who  knows  that  ho  has  no  title,  or  that  his  title  is 
defective,    lb.  3415. 

A  judgment  by  a  court  having  no  jurisdiction  or  authority  to  render  it,  is  null  and  Void  ; 
and  one  possessing  under  it,  is  not  a  possessor  under  a  just  title  and  in  good  faith, 
so  as  to  exempt  him  from  liability  for  the  fruits  and  revenues,  until  claimed  by  the 
owner.  1*0  exempt  htm,  as  a  possessor  in  good  faith,  from  tUth  liability,  the  pes- 
sessioD  must  have  been  valid  in  point  of  form.    C.  C;  3453. 

A  poatessot  without  a  juat  title,  owes  the  fruits  and  revenues  friom  the  commencement 
of  his  possession. 

^e  omission  of  counsel  to  interrogate  a  witness  as  to  a  particular  fact,  is  no  grouttd 
for  a  new  trial. 

A  new  trial  will  not  be  granted  on  an  affidatitby  one  of  the  counsel  of  a  defendant 
that  he  had  discovered^  aince  the  judgftient,  new  and  material  evideuce,  of  the  exilr- 
tence  of  which  he  was  not  aware  at  the  time  of  the  trial,  though  he  had  used  due  dili'«> 
gence,  dec,  where  it  is  not  shown  that  the  defendant,  or  hia  other  counsel,  were  also 
ignorant  of  the  existence  of  such  evidence,  and  the  witness  by  whom  the  new  fact 
is  expected  to  be  proved  was  examined  on  the  trial  of  the  cause: 
Vol.  VL  25 
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Appeal  from  the  District  Court  of  Madison,  Curry ^  J.  The 
plaintiff,  as  curator  of  the  vacant  succession  of  Alexander  McNeil, 
alleges,  that  the  deceased  owned  and  was  in  possession  of  attract 
of  land  in  the  parish  of  Madison,  with  certain  slaves,  of  the  value 
of  8100,000,  producing  an  annual  revenue  of  $26,000;  and  that 
the  defendant  fraudulently  and  coUusively  possessed  himself  there* 
of,  and  refuses  to  deliver  up  the  ?ame.  The  curator  prays,  that 
the  succession  of  McNeil  may  be  decreed  to  be  the  owner,  and  be 
put  in  possession  of  the  property  and  the  improvements  thereon, 
and  that  the  defendant  may  be  ordered  to  pay  to  it,  twenty-five 
thousand  dollars  a  year,  counting  from  June,  1840,  till  possession 
shall  be  restored,  for  the  fruits  and  revenues  thereof. 

Erwin,  the  defendant,  answered,  that  he  had  purchased  the  pro- 
perty on  the  6lh  of  July,  1840,  at  public  auction,  made  by  the 
Marshal  of  the  Circuit  Court  of  the  United  States,  for  the  Eastern 
District  of  Louisiana,  under  an  order  of  seizure  and  sale  in  the 
case  of  Andrew  Erwin  v.  Hector  McNeil,  testamentary  executor 
of  Alexander  McNeil,  deceased,  as  appears  from  the  bill  of  sale 
annexed  to  his  answer;  that  he  paid  therefor,  $16,000  cash ;  and 
that  he  was  put  in  possession  thereof,  with  the  exception  of  cer- 
tain slaves,  by  the  Marshal.  He  avers,  that  he  has  made  perma- 
nent improvements  on  the  property,  to  the  value  of  $50,000 ;  that 
the  value  of  the  crops,  which  were  made  at  heavy  expense,  was 
much  less  than  alleged  by  the  petitioner  ;  that  the  purchase  was 
made  in  good  faith,  and  is  valid  ;  and  that  the  proceedings  are  in 
full  force,  no  effort  having  been  made  to  reverse  or  annul  the  same. 
He  pleads  those  proceedings  in  bar  to  the  present  claim.  Should 
the  proceedings  be  declared  null,  he  claims  the  reimbursement  of 
the  price,  with  interest,  and  the  value  of  the  improvements, 
before  restoring  the  property.  There  is  a  general  denial  of 
the  other  allegations  of  the  petition ;  and  the  usual  prayer  for 
general  relief.  The  facts  in  this  case  are  stated  minutely 
and  accurately  in  the  opinion  of  the  court,  by  Garland,  J.  In 
the  lower  court  there  was  a  judgment  for  the  plaintiff  for  the 
land,  and  for  so  many  of  the  slaves  as  were  proved  to  have 
been  received  by  the  defendant ;  and  in  favor  of  the  defendant  in 
reconvention,  and  against  the  succession  of  Alexander  McNeil,  for 
a  small  sum,  with  interest  from  the  date  of  the  judgment,  as  the 
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balance  of  the  price  paid  by  the  defendaDt  for  the  property  over 
and  above  the  fruits  and  revenues  received  by  him,  and  the  value 
of  the  improvements  he  bad  made.  From  this  judgment  the  de- 
fendant took  a  suspensive  appeal. 

Stacy  and  Sparrow^  for  the  plaintiff.  The  Circuit  Court  of  the 
United  States  had  no  jurisdiction,  the  maker  and  original  holders 
and  owners  of  the  notes  being  all  residents  of  Mississippi.  The 
assignee  of  the  notes  could  not  sue,  as  the  original  holders  Could 
Dot.  Act  of  24  Sept.,  1789,  ^11.  16  Peters,  316.  There  is  no 
allegation  that  Hector  McNeil  is  a  citizen  of  this  State,  and  the 
jurisdiction  of  the  court  does  not  appear  from  the  record.  Under 
such  circumstances  the  court  must  be  presumed  to  be  without  ju- 
risdiction. 4  Dallas,  10.  2  Peters'  Digest,  579.  The  order  of 
seizure  and  sale  issued  by  the  Judge,  not  having  been  served  on 
the  debtor  as  required  by  art.  735  of  the  Code  of  Practice,  could 
not  have  been  appealed  from  (15  Peters,  170.  12  lb.  328 ;)  and 
the  whole  proceeding  was  null  and  void.  9  Wheaton,  546.  1 
Peters,  340.  Besides,  the  will  of  Alexander  McNeill  has  never 
been  ordered  to  be  executed  by  the  Court  of  Probates,  and  Hec- 
tor McNeil  was  never  confirmed  or  recognized  as  executor,  ac- 
cording to  law.  Civil  Code,  arts.  1637,  1681,  1682.  Code  of 
Pract.  arts.  924,  Nos.  1  and  6,  and  art.  931.  5  Mart.  572,  649. 
5  La.  430.  10  La.  532.  The  Court  of  Probates  could  alone  ap- 
point an  executor,  (12  Wheaton,  175,)  and  until  this  was  done, 
there  could  be  no  representative  of  the  succession,  to  be  made  a 
party  to  the  proceedings  in  the  Circuit  Court. 

The  state  laws  provide  for  the  distribution  of  the  property  of  a 
deceased  person,  through  the  Courts  of  Probates.  This  distribu- 
tion must  be  made  by  one  court.  The  Circuit  Courts  of  the  Uni- 
ted States  having  no  jurisdiction  over  domestic  creditors,  could  not 
exercise  these  powers.  Foreign  creditors  must  submit  to  the 
mode  of  distribution  adopted  by  the  state  tribunals.  Code  of 
Pract.  arts.  921,  924,  (Nos.  5,  7,  8,  9,  13.)  987,  988,  990,  993, 
1053,  1054.  2  La.  350.  4  La.  83.  The  sale  of  the  property 
by  the  Marshal  was  void,  for  the  want  of  legal  notice.  Act  of 
Congress  of  8  May,  1792,  sect.  2.  Rules  of  the  Circuit  Court  of 
Eastern  District  of  Louisiana,  adopted  20  Nov.,  1837.  Code 
of  Pract.  arts.  735,  736.     7  Mart.  N.  S.  513.    6  La.  631.     Civil 
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Code,  art.  2054.  The  defendant,  being  legally  and  moraHy  in 
bad  faith,  he  must  account  for  the  fruits  and  revenues  fronv  the 
ime  he  came  into  possession.  Civil  Code,  arts.  493,  1840,  (No. 
3,)  3414,  3416,  3445,  3447,  3450,  3451.  10  La.  285.  8  Mart. 
N.  S.  525.  2  La,  521.  The  sale  to  4he  defendant  was  clearly 
fraudulent  and  collusive.  All  the  absolute  nullities  in  the  pro- 
ceedings in  the  Circuit  Court  may  be  opposed,  when  these  pro- 
ceedings are  relied  on  by  the  opposite  party  as  his  title.  7  Mart. 
N.  S.  185.  8  lb.  N.  S.  246.  3  La.  245,  421.  4  La.  150.  2 
Mass.  Rep.  150. 

DunbaVy  Hyams,  JSlgee^  and  BemisSy  for  ihe  appellant.  No 
State  tribunal  can  inquire  into  the  validity  of  any  act  or  judgment 
of  a  court  of  the  United  States,  which  can  only  be  examined  by 
appeal  to  the  Supreme  Court  of  the  United  States,  or  by  action 
of  nullity  before  the  court  which  rendered  the  decree.  4  Mart. 
458.  5  lb.  N.  S.  465.  6  Peters,  169.  7  Cranch,  280.  4 
Cranch,  333,  434.  2  Peters,  169.  6  lb.  657.  10  lb,  477.  The 
courts  to  which  such  a  judgment  may  be  presented,  can  only  ex- 
amine into  the  competency  of  the  tribunal  which  pronounced  it.  5 
Mart.  N.  S.  465.  4  Cranch,  268,  294,  338.  The  Circuit  Court 
was,  in  this  case,  competent,  The  objection  that  claims  against 
a  succession  must  be  brought  before  the  Probate  Court,  is  unten- 
able. See  4  Cranch,  294,  308,  5  Condensed  Rep.  U.  S.  547. 
14  Peters,  167.  Admitting  that  the  Circuit  Court  had  no  jurisdic- 
tion over  a  claim  held  by  a  citizen  of  another  State  against  Alex- 
ander McNeil,  yet  Hector  McNeil  was  the  universal  legatee  of 
bis  brother,  and,  in  this  view,  the  proceedings  must  be  considered 
as  between  two  living  persons.  Civil  Code,  art,  1599  et  seq. 
The  Probate  Court  of  Madison  had  no  right  to  appoint  a  curator 
to  McNeil's  succession — ^it  was  not  a  vacant  one.  Civil  Code, 
art.  1088.  A  dative  testamentary  executor  should  have  been  ap- 
pointed, lb.  art.  1662.  The  judgment  of  the  lowercourt  is  mani- 
festly erroneous  in  charging  the  defendant  with  rents  and  profits 
from  the  day  of  sale^  he  being  a  purchaser  in  good  faith.  Civil 
Code,  arts.  3414,  3416.  9  Mart.  349.  11  lb.  558,  675.  1  lb. 
N.  S.  290.  2  lb.  N.  S.  559.  5  lb.  N.  S.  53.  7  lb.  N.  S.  328, 
360.     8  lb.  N.  S.  181,  620.  7  La  59. 

Garland,  J.    The  plaintiff,  as  curator  of  the  vacant  estate  of 
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Alexander  McNeil  deceased,  alleges,  that  at  his  decease,  be 
(McNeil)  was  the  owner,  and  possessor  of  a  tract  of  land,  with  a 
stock  of  horses,  mules,  cattle,  sheep,  hogs,  and  aratory  utensils 
attached  thereto ;  that  said  land  is  cultivated  as  a  cotton  planta- 
tion, to  which  there  is  attached,  a  large  number  of  valuable  slaves 
named  in  the  petition,  all  of  which  are  of  the  value  of  one  hun- 
dred thousand  dollars,  and  produce  an  annual  revepue  of  $25,000. 
He  charges,  that  the  defendant,  in  the  month  of  July,  1840,  since 
the  death  of  said  Alexander  McNeil,  illegally,  and  by  fraud  and 
collusion,  and  without  legal  title,  took  possession  of  the  aforesaid 
property,  and  holds  it,  and  has  wrongfully  converted  it  to  his  own 
use  with  all  its  fruits  and  revenues,  and  pretends  to  be  the  owner 
of  the  same.  The  plaintiff,  therefore,  prays  for  a  judgment  for 
the  said  land  and  slaves ;  that  as  the  curator  of  the  aforesaid  suc-^ 
cession,  he  may  be  decreed  to  be  the  owner  of  the  same,  and  put 
in  possession  thereof. 

The  defendant,  after  a  general  denial,  avers,  that  on  the  6th  of 
July,  in  the  year  1840,  he  becanoe  the  purchaser,  at  a  public  sale 
made  by  the  Marshal  of  the  Eastern  District  of  Louisiana,  who 
had  seized  the  property  under  a  writ  of  seizure  and  sale,  issued 
on  an  order  or  judgment  given  by  the  Circuit  Court  of  the  United 
States,  for  the  Ninth  Circuit,  in  the  Eastern  District  of  Lou- 
isiana. That  said  writ  was  issued  in  tlie  case  of  Andrew  Erwin 
against  Hector  McNeil,  testamentary  executor  of  Alexander 
McNeil,  as  mentioned  in  the  sale  from  the  Marshal,  and  in  the 
record  of  the  suit  annexed.  He  alleges,  that  he  gave  the  sum  of 
$16,000  cash,  for  the  plantation  and  slaves,  which  was  applied  to 
the  payment  of  a  mortgage  debt  owing  by  the  aforesaid  succes- 
sion to  Andrew  Erwin  ;  that  after  the  purchase  of  said  property, 
he  (defendant)  received  possession  of  the  same  from  the  Marshal, 
in  good  faith,  under  the  aforesaid  title,  except  certain  slaves 
which  are  named,  which  he  states,  were  never  delivered.  He 
further  avers,  that  under  the  title  aforesaid,  he  proceeded  to  im- 
prove the  land  by  clearing  a  large  part  of  it,  and  placing  valuable 
and  permanent  improvements  on  it,  which  are  worth  $50,000,  and 
have  enhanced  its  vahie  to  that  amount.  He  denies,  that  the  crops 
produced,  amounted  to  the  sum  stated  in  the  petition,  and  alleges, 
that  they  were  made  at  great  labor  and  expense.    He  asserts, 
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that  the  purchase  is  good  and  valid  in  law  ;  was  made  in  good 
faith,  and  that  all  the  proceedings  remain  in  full  force  ;  that  no 
appeal  has  been  taken  from  them,  nor  have  they  been  reversed 
or  annulled.  He  sets  them  up  as  a  plea  in  bar  to  this  suit.  He 
further  avers,  that  if  the  sale  is  annulled,  and  the  plaintiff  recover 
the  property  claimed,  he  must  reimburse  to  him,  Erwin,  the  pur- 
chase money,  with  interest,  and  also\the  value  of  the  improve- 
ments, and  that  he  cannot  be  dispossessed  of  the  property,  until 
the  entire  payment  thereof.  He  further  alleges,  that  he  has  sold 
all  of  the  aforesaid  property,  and  that  none  of  it  is  in  his  posses- 
sion. 

The  facts  of  the  case  are,  that  on  the  8th  day  of  January,  1835, 
Dawson  and  Nutt,  by  an  authentic  act  of  sale  before  the  Parish 
Judge  of  the  parish  of  Carroll  in  this  State,  sold  to  Alexander 
McNeil,  the  plantation  and  slaves  in  controversy,  they  being  situated 
in  that  parish,  now  the  parish  of  Madison.  All  the  parlies  were 
at  the  time  residents  of  the  State  of  Mississippi,  as  appears  by 
the  act  of  sale,  and  none  of  them  ever  were  residents  of  this 
State.  The  property  was  sold  for  $105,000,  payable  in  five  an- 
nual instalments,  four  of  $25,000  each,  and  one  of  $5,000.  All 
the  payments  have  been  made  except  the  fourth,  on  which  it  is 
alleged  $17,500  arft  due,  with  interest,  from  January,  1839.  The 
notes  given  by  Alexander  McNeil,  to  secure  the  price  of  the  pro- 
perty, were  secured  by  a  mortgage  in  the  ordinary  form.  Alex- 
ander McNeil  died  in  Mississippi,  about  the  28th  of  May,  1839. 
By  his  will,  which  contains  several  legacies  of  small  value,  he 
bequeathed  the  mass  of  his  estate  to  Hector  McNeil,  also  a  resi- 
dent and  citizen  of  Mississippi,  whom  he  appointed  his  testamen- 
tary executor.  On  the  6th  of  June,  1839,  this  executor,  stating  him- 
self to  be  a  citizen  of  Coahoma  county,  in  Mississippi,  presented  a 
petition  to  the  Judge  of  Probates  of  the  parish  of  Madison,  in  which, 
after  reciting  that  his  testator  had  died  at  the  date  above  staled  in 
Mississippi,  and  left  a  will  in  which  he  was  appointed  sole  execu- 
tor and  principal  legatee,  an  unauthenticated  copy  of  which  was 
annexed  to  the  petition,  he  proceeds  to  state,  that  two  large  es- 
tates were  in  the  possession  of  his  testator  situated  in  that  parish  ; 
that,  by  the  laws  of  Mississippi,  as  executor  of  the  will,  he  is 
bound  to  present  it  for  probate  in  Warren  county  in  that  State, 
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without  delay  ;  but  as  the  court  would  not  sit  for  some  weeks,  he 
could  not  then  have  the  will  proved  and  recorded  nor  could  he 
then  present  a  duly  certified  copy  of  it,  to  be  recorded  in  the  said 
Probate  Court  of  Madison.  He  avers,  that  "  he  is  desirous  of 
taking  on  himself  the  succession  of  his  deceased  brother's  estate, 
according  to  the  terms  of  his  last  will  and  testament,  and  the 
laws  of  this  State ;  he  therefore  prays,  that  an  inventory  of  all 
the  property  in  the  parish,  belonging  to  the  estate  of  said  Alex- 
ander McNeil,  deceased,  be  taken  ;"  and  he  prays,  the  Judge  to 
grant  him  the  succession  of  the  deceased  Alexander  McNeil,  ac- 
cording to  the  terms  of  the  will  and  the  laws  of  the  State  ;  and 
that  he  will  grant  any  other,  and  whatever  order  may  be  neces- 
sary, to  entitle  him  (Hector  McNeil)  to  the  possession,  and  suc- 
cession of  the  property  left  by  the  deceased.  Upon  this  petition 
no  order  or  judgment  was  given  by  the  Probate  Judge  ;  but,  on 
the  2d  of  July  following,  he  proceeded  to  make  an  inventory  of 
the  property  composing  Alexander  McNeil's  succession,  which 
is  signed  by  Hector  McNeil,  as  executor.  The  will  was  pro- 
bated in  Warren  county,  Mississippi,  on  the  24th  of  June,  1839, 
and  a  copy  of  it,  and  of  the  proceedings  in  the  aforesaid  court, 
were  recorded  in  the  Probate  Court  of  Madison,  on  the  1st  of 
July,  1839,  one  day  before  the  taking  of  the  inventory,  but  no 
order  was  taken  on  it,  further  than  to  record  it.  On  the  1st  of 
November,  1839,  Hector  McNeil  made  a  declaration  before  the 
Parish  Judge  of  the  parish  of  Madison,  stating,  that  he  is 
the  owner  of  large  possessions  in  said  parish,  consisting  of  lands, 
slaves,  &c.  ;  that  he  is  desirous  of  acquiring  residence,  and  to  be 
entitled  to  the  privileges  of  a  resident  of  the  State.  He  states  his 
.age ;  that  he  is  from  Mississippi,  and  desires  to  pursue  the  busi- 
ness of  planting,  and  to  reside  in,  and  make  that  parish  his  per- 
manent domicil  and  home  ;  wherefore  he  prays,  that  his  notice 
may  be  filed.  The  parol  evidence  shows,  that  Hector  McNeil 
has  a  family  who  have  constantly  resided  in  Mississippi,  and  that 
he  never  resided  personally  in  the  parish  of  Madison,  or  State  of  Lou- 
isiana, only  making  occasional  visits  to  the  plantations  in  Madison. 
On  the  23d  of  May,  1840,  Andrew  Erwin,  a  resident  of  Ten- 
nessee, presented  his  petition  to  the  Circuit  Court  of  the  United 
States,  for  the  Eastern  District  of  Louisiana,  stating  that  he  was 
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the  holder  of  two  of  the  notes  given  to  Nutt  and  Dawson,  due  in 
January,   1839)  on  which  $17,500,  with  ten  per  cent  interest 
thereon  are  due,  with  costs  of  protest.    He  alleges,  that  those 
notes  were  given  to  secure  a  pan  of  the  price  of  the  plantation 
and  slaves  sold  as  aforesaid,  and  were  included  in  the  mortgage 
stipulated  in  the  sale*    He  avers,  that  Hector  McNeil,  testamen- 
tary executor  of  Alexander  McNeil,  is  indebted  to  him  in  the 
amount  due  on  said  notes,  which  said  Hector  McNeil,  it  is  al- 
leged, resides  in  the  parish  of  Madison ;  wherefore  an  order  of 
seizure  and  sale  is  prayed  for,  commanding  the  Marshal  to  sell 
the  plantation  and  slaves  mentioned  for  the  purpose  of  paying  the 
aforesaid  sum  with  interest  and  costs.     On  the  day  that  this  pe- 
tition was  filed,  the  District  Judge  of  the  Eastern  District  of 
Louisiana,  not  in  open  court,  and  signing  himself  "  P.  K.  Law- 
rence, U.  S.  Judge^^' made  an  order  in  tliese  words:     '* Inas- 
much as  the  mortgage  within  mentioned,  imports  a  confession  of 
judgment,  let  an  order  of  seizure  and  sale  issue,  for  the  sale  of 
the  property  mortgaged,  if  the  sum  within  claimed  is  not  paid, 
after  legal  notice-^-New  Orleans,  May  23d,  1840."    On  the  same 
day,  the  order  of  seizure  and  sale  was  issued  by  the  Clerk,  com 
manding  the  Marshal  to  seize  and  sell  the  plantation  and  slaves, 
which  are  specially  described,  after  legal  demand  for  cash,  to  sa- 
tisfy the  aforesaid  demand.     This  writ  went  into  the  hands  of  tlie 
Marshal  en  the  25ih  of  May,  and  on  the  &9th  of  the  same  month, 
he  delivered  the  order  of  court  and  copy  of  mortgage  to  the  de-^ 
fendant ;  also,  a  notice  directed  to  Hector  McNeil,  testamentary 
executor  of  Alexander  McNeiI«  in  which  it  is  stated,  that  the  sum 
$17,500,  with  interest  as  claimed,  is  demanded  of  him,  and  that 
if,  at  the  expiration  of  three  days,  the  same  is  not  paid,  that  the 
order  of  seizure  and  sale  will  be  executed,  and  the  plantation  and 
slaves  sold  under  it.    The  sum  was  not  paid,  and  on  the  1st  of 
June  a  seizure  was  made  of  the  plantation  and  fiftyseven  slaves, 
which  were,  on  the  fourth  of  June,  1840,  advertised  for  sale  on 
the  6th  of  July  following.    Hector  McNeil  was  notified  of  the 
seizure  and  day  of  sale,  and  the  Marshal  states,  that  he  affixed 
advertisements  at  the  doors  of  the  court  house,  and  Parish  Judge's 
office,  and  other  places  in  the  parish,  but  these  places  are  not 
named,  and  no  proof  exists  of  any  advertisements  at  any  otlier 
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places  than  those  named.  Appraisers  were  appointed,  who  ap-' 
praised  the  land  at  Sl3  per  acre,  and  the  slaves  at  Tarious  prices^ 
making  altogisther  the  sum  of  $23,845,  and  they  were  adjudicated 
to  the  defendant  for  Sl&,000  cash,  and  the  Marshal  made  him  a 
sale.  It  does  not  appear,  that  any  money  was  paid  by  the  piif 
chaser ;  but  William  M.  Be&l,  whom  the  Marshal  calls  the  agent 
of  the  plaintiff,  Andrew  JDrwin^  gave  him  (the  Marshal)  a  receipt 
for  the  sum,  and  he  made  a  deed  of  sale,  in  which  he  omits  td 
state,  that  the  price  bid  by  the  defendant  had  been  paid.  Un- 
der this  sale,  the  defendant  claims  the  property*  It  is  here  pro- 
per to  state,  that  the  land  which  was,  on  the  6lh  of  July,  1840, 
appraised  at  $13  per  acre,  wad  on  the  1st  of  July,  1839,  when 
Hector  McNeil,  as  executor,  had  an  inventory  made,  appraised  at 
$50  per  acre ;  and  it  is  also  proved,  that  about  400  out  of  640 
acres,  are  cleared ;  and  that  it  is  worth  from  $35  to  $40  per  acre 
to  clear  such  land.  Nothing  seems  to  have  been  allowed  for 
stock  and  improvements  by  the  appraisers.  The  slaves  were 
appraised  in  July,  1840,  for  abotlt  half  ^ha%  they  were  in  July, 
1839.  It  is  farther  to  be  noticed,  that  no  explanation  is  given 
how  these  notes  got  into  the  hands  of  Andrew  Erwin,  in  Tennes-" 
see.  No  transfer  of  the  mortgage  was  made  to  him ;  without 
which,  no  Judge  of  a  state  court  could  have  granted  an  order  of 
neiture  and  sale,  Without  a  violation  of  law.  The  parol  evidence 
shows,  that  besides  the  slaves  mentioned  in  the  sale  to  the  defen- 
dantr  there  Were  thirty-two  or  three,  more  slaves  on  the  plan* 
tation,  who  possibly  belonged  to  the  defendant.  The  overseer 
on  the  plantation  speaks  of  there  being  gefnerally  from  seventy- 
five  to  eighty^five  hands  on  the  place.  One  of  the  appraisers  at 
the  Marshal's  sale,  had  been  McNeil's  overseer  on  the  place, 
from  1835,  to  July  or  Atrgust,  1839.  He  says,  that  he  knew  all 
or  nearly  all  the  slaves  purchased  from  Dawson  and  Nutt,  yet 
thirteen  mentioned  in  the  order  of  seizure  are  stated  not  to  have 
been  found.  Another  witness,  who  was  an  overteer  for  Hector 
McNeil,  says,  that  in  the  year  1840,  six  hundred  and  twenty-five 
bales  of  cotton,  of  400  pounds  each,  were  made  on  the  whole 
plantation.  In  1841 ,  there  were  488  bales,  of  four  hundred  pounds 
each,  made^  In  1 842,  he  thinks  there  was  not  more  than  850  bales 
of  the  same  weight.  It  is  also  in  evidence,  that  the  price  of  cot- 
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ton  for  the  crop  of  1840,  vvas  about  an  average  of  ten  and  a  half 
cents.  For  the  crop  of  1841,  an  average  df  eight  cents ;  and  for 
that  of  1842,  about  six  cents.  The  place  purchased  by  the  de* 
fendant  adjoined  other  lands,  which  it  seems  all  formed  one  plan- 
tation. The  expense  of  the  plantation  in  1&40,  was  not  less  than 
$5,000;  in  1841,  about  t6,000;  and  in  1842,  about  4,000. 
Since  the  sale,  about  ninety  acres  of  land  have  been  cleared  on 
the  tract  purchased  by  the  defendant.:  Nine  negro  houses,  four 
cisterns,  two  corn  cribs,  a  stable  and  corn  mill,  have  been  built, 
the  whole  wortli  t2800 ;  and  it  is  worth  from  $35  to  $40  per 
acre,  to  clear  the  land,  as  the  ninety  acres  have  been  cleared. 
It  is  also  proved,  that  from  New  Orleans  to  the  parish  of  Madi* 
son,  is  about  430  miles ;  and  it  is  further  shown,  that  neither 
Alexander  McNeil,  nor  Hector  McNeil,  ever  had  an  actual  resi- 
dence in  the  parish  of  Madison.  One  witness  says,  that  he  had 
known  both  of  them  from  the  year  1833  ;  that  Alexander  McNeil 
was  a  citizen  of  Mississippi  to  the  day  of  his  death ;  and  that 
Hector  McNeil  was  always  a  citizen  of  that  State.  The  over- 
seers who  were  on  the  plantation  say,  that  Hector  McNeil  never 
lived  on  it ;  that  in  1839,  and  1840,  he  lived  with  his.  family, 
a  part  of  the  time  in  Vicksburgh,  }ind  the  remainder  near  War- 
renton,  Mississippi,  on  a  plantation  he  had  there.  The  defendant 
offered  in  evidence  all  the  proceedings  relating  to  the  order  of 
seizure  and  sale,  and  the  Marshal's  deed,  and  also  offered  the  pe« 
tition  of  Hector  McNeil  addressed  to  the  District  Court,  ia  and 
for  the  parish  of  Madison,  praying  for  an  injunction  against  the 
New  Orleans  Exchange  and  Banking  Company,  for  the  purpose 
of  showing,  that  in  that  petition  he  stated  himself  to  be  a  citizen 
of  Louisiana.  He  commences  it :  ''  The  petition  of  Hector 
McNeil,  testamentary  executor  of  the  last  will  and  testament  of 
his  brother  Alexander  McNeil,  of  said  parish  and  State,"  &c.  In 
no  part,  is  it  stated,  that  he  is  a  citizen  of  Louisiana.  This  pe- 
tition was  filed  on  the  16th  of  July,  1840,  ten  days  after  the  Mar- 
shal's sale.  In  it,  he  states,  that  the  succession  of  Alexander 
McNeil  owes  many  large  debts  ;  that  he  (Hector)  is  administer- 
ing the  succession,  under  the  order  of  the  Court  of  Probates  of 
the  parish  of  Madison,  where  the  will  of  his  testator  is  recorded, 
and  he  confirmed  as  executor ;  that  the  Exchange  Bank  of  Ne^r 
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Orleans  sets  up  a  large  claim,  pretended  to  be  secured  by  mort- 
gage, and  had,  on  the  18th  of  May,  1843,  obtained  an  order  of 
seizure  and  sale  against  him,  whether  as  executor  or  universal 
heir  be  does  not  say,  and  that  the  Sheriff  had  seized  a  number  of 
slaves  and  advertised  them  for  sale,  all  of  which  he  alleges  to  be 
illegal.  He  states,  that  the  District  Judge  of  the  Ninth  District,  had 
no  jurisdiction,  or  authority,  to  issue  an  order  of  seizure  and.  sale 
in  favor  of  said  Bank,  the  succession  being  in  a  course  of  admin- 
istration ;  and  further,  that  the  notes  secured  by  the  mortgage  are 
not  payable  to  the  said  Bank,  but  to  other  persons,  who  have  en- 
dorsed them,  and  that  there  is  no  authentic  transfer  of  the  mort- 
gage from  the  original  payee  to  the  said  Bank,  without  which  no 
order  of  seizure  and  sale  could  be  legally  issued.  We  thus  see, 
this  executor  on  the  6th  of  July,  1840,  standing  quietly  by,  and 
permitting  a  large  part  of  the  property  of  the  succession  he  was 
administering,  to  be  sold  at  a  ruinous  sacrifice,  under  the  order  of 
seizure  and  sale  under  which  the  defendant  claims,  in  which  the 
very  defects  he  sets  forth  in  this  petition  exist.  He  did  not 
complain  theUj  that  no  injunction  was  asked  for ;  but  a  few  days 
after,  against  another  large  creditor,  he  is  vigilant  in  defence 
of  the  rights  of  the  succession. 

We  have  stated  the  facts  of  the  case  fully,  and  from  them  we 
have  strong  grounds  to  believe,  that  there  was  collusion  between 
the  parties  to  the  sale,  under  which  the  defendant  claims. 

Upon  the  pleadings  and  evidence,  the  District  Judge  gave  a 
judgment  in  favor  of  the  plaintiff,  for  the  land  and  slaves.  He 
annulled  the  sale  made  by  the  Marshal,  and  decreed  the  defen- 
dant to  account  for  the  crops  of  cotton  made  in  the  years  1840, 
1841,  and  1842,  which,  after  deducting  the  expenses  of  the  plan- 
tation, and  the  value  of  the  improvements  made  by  the  defendant, 
produced  an  amount  nearly  sufficient  to  repay  htm  the  price  he 
alleged,  that  he  had  paid  for  the  whole  property.  This  sum  the 
Judge  compensated  against  the  price  so  far  as  it  extinguished  it, 
and  gave  the  defendant  a  judgment  for  the  remainder,  from  which 
judgment  he  has  appealed. 

In  this  court,  the  counsel  for  the  defendant  calls  our  attention 
to  the  exceptions  set  up  in  the  answer,  in  relation  to  the  jurisdic- 
tion of  the  court  that  tried  the  cause.    He  avers,  that  no  State 
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tribunal  can  question,  or  inquire  into  the  validity  of  any  act  or 
judgment  of  a  court  of  the  United  States,  and  that  such  an  aca  or 
judgment  ean  only  be  inquired  into,  on  appeal  to  the  Supreme 
Court  of  the  United  States,  or  by  a  direct  action  of  nullity  be- 
fore the  tribunal  which  rendered  the  decree.  We  admit,  that 
neither  this  tribunal,  nor  the  inferior  courts,  can  revise  a  judgment 
of  the  United  States  Court,  upon  the  merits.  We  cannot  say 
whether  it  was  rendered  upon  proper  evidence,  or  is  correct  in 
itself;  but  we  do  not  say,  and  have  so  decided  recently,  that 
when  the  proceedings  of  the  Federal  Courts  are  set  up  as  the 
basis  of  title,  between  persons  litigating  in  our  courts,  that  then 
we  will  look  into  their  proceedings,  for  the  purpose  of  seeing 
whether  they  have  jurisdiction  of  authority  to  render  such  judg- 
ment or  decree ;  whether  there  is  such  a  judgment ;  and  also  for  the 
purpose  of  ascertaining,  whether  the  executory  proceedings  under 
it  have  been  conformable  to  law-  Garrard,  Executor^  and  others 
V.  Reed,  5  Robinson,  506. 

The  second  exception  is,  that  a  state  tribunal,  cannot  annul  or 
inquire  into  the  acts  of  a  Marshal  of  the  United  States,  when 
acting  under  the  authority  of  a  decree  of  the  United  States  Court, 
when  such  acts  are  only  voidable,  not  void.  Upon  this  point,  and 
the  one  first  stated,  the  counsel  for  the  defendant  have  not  fur- 
nished us  with  satisfactory  authorities.  We  have  recently  con- 
sidered the  subject  in  the  case  just  cited,  and  have  come  to>a  dif- 
ferent conclusion.  The  Marshals  of  the  United  States  in  Lou- 
isiana, in  executing  the  process  of  their  courts,  are  bound  to 
conform  to  the  State  laws,  by  an  act  of  Congress  and  the  rules  of 
the  Circuit  Court ;  and  when  their  proceedings  form  a  link  in  the 
chain  of  title  set  up,  we  are  bound  to  examine  into  the  legality 
of  them.  A  state  court  cannot  direct  a  Marshal  how  he  shall 
act,  nor  send  process  to  him  to  be  executed  ;  but  when  he  has 
acted,  and  his  acts  are  instrumental  in  changing  the  title  to  pro- 
perty, then,  between  litigants  before  our  courts,  we  will  examine 
whether  his  acts  have  legally  effected  that  object. 

It  is  well  settled,  in  our  jurisprudence,  that  in  forced  alienations 
of  property,  there  must  be  a  reasonable  diligence  and  a  com- 
pliance with  the  forms  of  the  law,  under  the  penally  of  nullity. 
When  a  party  resorts  to  the  summary  and  more  severe  remedies 
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allowed  by  law,  he  is  then  held  to  a  stricter  compliance  with 
every  legal  formality ;  and  the  executory  process  of  seizure  and 
sale,  may  be  considered  as  one  of  severity.  It  is  obtained  ex 
fartBy  and  all  the  proceedings  under  it  are  to  be  scrutinized 
closely.  It  necessarily  follows,  that  if  the  law  has  not  been  com- 
plied with,  the  properly  is  not  transferred,  and  the  purchaser  ac 
quires  no  title.  1 1  Mart,  607.  9  La.  542.  6  La.  623.  It  is 
equally  well  settled,  that  to  support  a  sale  made  by  a  Sheriff  or 
Marshal,  under  an  execution  or  order  of  seizure  and  sale,  there 
must  be  a  valid  judgment  rendered  by  a  court  of  competent  juris- 
diction, without  which  the  title  is  not  divested.  3  Hobinson,  120. 
An  officer  who  executes  process  issued  by  a  court  which  has  no 
jurisdiction,  is  a  trespasser,  and  liable  in  damages  to  the  party 
injured. 

In  13  La.  431,  it  is  said,  if  there  is  a  total  want  of  jurisdio- 
tion,  the  proceedings  are  null  and  void,  and  confer  no  title.  1 
Peters,  340.  2  Peters,  157.  It  is,  in  fact,  not  denied,  that  we 
can  inquire  into  the  competency  of  the  tribunal  which  ren- 
dered the  judgment  that  caused  a  seizure  and  sale  of  the  pro- 
perty. 

The  first  question  is,  had  the  Circuit  Court  of  the  United  States 
jurisdiction  over  the  persons,  or  subject-matter,  in  granting  the 
order  of  seizure  and  sale ;  and  the  second,  was  there  such  a  judg- 
ment as  authorized  the  sale  in  question.  The  third  question  will 
be,  have  the  formalities  of  the  law  been  complied  with  by  the 
Marshal. 

The  11th  section  of  the  judiciary  act  of  1789,  (IngersolPs  Di- 
gest, 370,)  says  :  "  The  Circuit  Courts  shall  have  original  cogniz- 
ance, concurrent  with  the  courts  of  the  several  states,  of  all  suits 
of  a  civil  nature,  at  common  law,  or  in  equity,  where  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  value  of  five  hundred  dol« 
lars,  and  the  United  States  are  plaintiffs,  or  petitioners ;  or  an 
alien  is  a  party  ;  or  the  suit  is  between  a  citizen  of  the  State 
where  the  suit  is  brought,  and  a  citizen  of  another  State.  Nor 
shall  any  District,  or  Circuit  Court,  have  cognizance  of  any  suit 
to  recover  the  contents  of  any  promissory  note,  or  other  chose  in 
action,  in  favor  of  an  assignee,  unlesd  a  suit  might  have  been  pro- 
secuted in  such  court  to  recover  the  said  contents  if  no  assign- 
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inent  had  been  made,  except  in  cases  of  foreign  bills  of  ex- 
change."  Under  this  grant  of  jurisdiction,  the  Supreme  Court 
of  the  United  States  has  said,  that  the  Circuit  Court  is  one  of 
limited  jurisdiction,  and  has  cognizance,  not  of  cases  generally, 
but  only  of  a  few  specially  circumstanced  ;  amounting  to  a  small 
portion  of  the  cases,  which  an  unlimited  jurisdiction  would  em- 
brace ;  and  that  the  fair  presumption  is  not,  as  with  regard  to  a 
court  of  general  jurisdictiou,  that  a  cause  is  within  its  jurisdiction, 
unless  the  contrary  appears  ;  but  rather,  that  a  cause  is  without 
its  jurisdiction,  unless  the  contrary  appears.  4  Dallas,  8.  1 
Cond.  Rep.  203.  It  will,  therefore,  be  seen,  that  the  presumption 
of  law  is  against  the  power  to  issue  the  order  of  seizure  and 
sale. 

In  order  to  take  jurisdiction  over  the  parties  to  the  original 
suit,  the  defendant  must  have  been  a  citizen  of  this  State.  The 
act  of  mortgage  under  which  Andrew  Erwin  proceeded,  shows, 
that  Alexander  McNeil,  was  a  citizen  of  Mississippi,  and  the 
parol  evidence  proves,  that  he  resided  there  to  the  day  of  his 
death.  His  will  was  probated  there,  and  a  copy  of  it  presented  to  the 
Parish  Judge  of  Madison,  as  a  foreign  testament,  and  recorded  and 
acted  on  as  such.  The  first  we  hear  of  Hector  McNeil  is,  his  pe- 
tition to  the  Parish  Judge  of  Madison,  in  which  he,  in  terms,  states 
himself  to  be  a  citizen  of  Coahoma  County,  in  the  State  of  Missis- 
sippi. We  see  no  intention  manifested  to  become  domiciliated  in 
Louisiana,  until  the  declaration  made  in  November,  1639.  That 
declaration  did  not  give  him  a  domicil  in  the  State.  In  the  case  of 
Boon  V.  Savage,  14  La.  169,  we  said,  that  articles  42,  43,  44,  of 
the  Civil  Code,  only  provide  for  a  change  of  domicil  by  persons  al- 
ready residents  of  the  State,  and  not  by  those  coming  from  other 
States.  As  to  them,  the  law  requires  an  actual  residence  of 
twelve  months  in  the  State,  before  a  domicil  is  acquired ;  and  we 
therefore  maintained  an  attachment  against  Savage  as  a  non-resi- 
dent. His  case  is  precisely  similar  to  that  of  Hector  McNeil. 
He  had  made  the  declaration  of  intention,  and  given  notice  before 
the  Parish  Judge  ;  he  had  a  plantation  in  the  State,  but  the  evi- 
dence showed,  that  he  generally  resided  in  Mississippi.  This 
doctrine  we  have  since  confirmed  in  a  case  in  the  Eastern  Dis- 
trict.   Vide  B.  ic  C's  Digest,  p.  286,  287.    The  parol  evidence 
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in  the  case,  completely  negatives  the  idea,  that  Hector  McNeil 
was  ever  a  citizen  of,  or  had  a  domicil  in  Louisiana.  The  state- 
ment that  he  was  so,  in  ihe  petition  presented  to  the  Circuit 
Court  in  New  Orleans,  was,  therefore,  a  fraud,  and  his  acquies- 
ence  in  it  proof  of  his  participation  in  it.  It  was  impossible  for 
him  to  have  acquired  a  domicil,  even  if  he  had  manifested  his  in- 
tention more  strongly  than  he  did.  The  Circuit  Court  was, 
therefore,  without  jurisdiction  ratione  person€B. 

Had  the  Circuit  Court  jurisdiction  ratione  materitB  ?  We  have 
shown  that  the  presumption  of  law  is  against  it.  The  judiciary 
act  quoted,  declares,  that  the  jurisdiction  is  *'  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a  civil  nature,"  &c., 
which  we  understand  to  mean,  in  cases  where  a  citizen  of  the  state 
can  bring  a  suit  in  the  state  court  against  another  citizen  or  re- 
sident, an  alien,  or  citizen  of  another  state  may  bring  a  similar 
suit  in  the  Circuit  Court  of  the  United  States,  on  a  similar  cause 
of  action,  and  that  he  will  be  entitled  to  the  same  lemedy  on  his 
judgment. 

We  now  put  the  question,  can  any  citizen  of  Louisiana  obtain 
from  a  District  or  Parish  Court,  or  from  the  Court  of  Probates 
itself,  an  order  of  seizure  and  sale  against  mortgaged  property, 
composing  part  of  a  succession,  in  the  course  of  administration  in 
the  Court  of  Probates,  and  represented  by  an  executor,  adminis- 
trator, or  curator  ?  We  are  certain  no  such  process  could  be  is- 
sued from  a  state  tribunal.  Where  then  is  the  authority  of  the 
Circuit  Court  to  give  any  such  order,  or  judgment  as  it  did  7  It 
is  not  in  the  act  of  Congress,  nor  can  it  be  found  in  the  state  laws, 
from  which  the  Circuit  Court  derives  its  only  authority  to  grant 
decrees  or  orders  of  seizure,  if  it  has  any  such  power  at  alt. 

The  counsel  for  the  defendant  has  strongly  pressed  on  us,  a 
decision  of  the  Supreme  Court  of  the  United  States,  in  14  Peters, 
67,  in  which  that  tribunal  says,  that  a  suit  in  the  Circuit  Court 
for  Alabama,  against  an  administrator,  shall  not  abate  in  conse- 
quence of  a  plea  that  the  estate  so  represented  is  insolvent,  and  is 
being  administered  under  a  statute  of  the  state,  which  statute  spe- 
cially exempts  foreign  contracts  from  its  operation.  But  the  court 
goes  on  to  argue  and  decide  a  question  not  before  it,  and  declares 
that,  if  the  exception  in  the  statute  did  not  exist,  still  the  action 
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would  not  abate.  This  is  possibly  true  ;  but  decisions  on  ques- 
tions not  before  a  court,  are  in  general  not  entitled  to  much  weight; 
and  we  see  no  peculiar  force  in  the  reasoning  on  which  this  deci- 
sion is  based.  It  may  have  been,  that  the  demand  of  the  plaintiffs 
was  not  admitted  by  the  administrators,  and  that,  when  sued,  they 
availed  themselves  of  every  plea  to  get  clear  of  the  action.  The 
decision  was  on  a  plea  in  abatement ;  but  the  Supreme  Court  did 
not  say,  and  we  doubt  if  it  ever  will  say,  that  a  creditor,  residing 
in  another  state,  can  sue  in  the  Circuit  Court  of  the  United  Sutes, 
the  executor,  or  administrator  of  an  estate,  being  administered  in 
the  Court  of  Probates  as  insolvent— obtain  a  judgment — and  issue 
execution  on  it  in  violation  of  the  state  laws,  and  take  the  proper- 
ty out  of  the  hands  of  the  executor  or  administrator,  and  leave  no- 
thing for  tiie  domestic  creditors.  This  court  in  2  La.  851^  said  : 
"  We  have  looked  in  vain  for  anything  in  the  constitution  of  the 
United  States,  which  gives  this  advantage  to  a  citizen  of  another 
state  (to  seek  a  different  remedy  in  the  United  Stales  courts)  over 
our  own  citizens  ;  and  which  makes  right  depend  not  on  contract 
or  the  law  of  contracts,  but  on  the  tribunal  where  the  remedy  is 
sought."  4  La.  83.  We  do  not  intend  to  deny,  that  if  an  execu- 
tor, administrator,  or  curator,  refuses  to  admit  the  justice  of  a  debt 
claimed  by  an  alien^  or  non-resident  creditor,  and  will  not  class  it 
as  an  acknowledged  debt  against  the  succession  to  be  paid*afl 
others,  that  he  may  be  sued  in  the  Circuit  Court  of  the  United 
States,  and  a  judgment  liquidating  the  demand  obtained  ;  but  that 
judgment  must  state  that  it  is  to  be  paid  out  of  the  assets  in  the 
hands  of  the  executor,  &c.,  to  be  administered  in  due  course  of 
law,  and  no  execution  can  issue  in  favor  of  the  alien  or  non-resi- 
dent creditor,  unless  one  can  be  issued  in  favor  of  the  domestic 
creditor  in  a  similar  case.  We  are,  therefore,  of  opinion,  that  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  had  no  jurisdiction  or  authority  to  issue  the  order  of 
seizure  and  sale  against  Hector  McNeil,  testamentary  executor 
of  the  succession  of  Alexander  McNeil,  deceased. 

But,  say  the  counsel  for  the  defendant,  if  the  proceedings  were 
not  good  against  the  testamentary  executor,  they  were  legal 
against  Hector  McNeil  as  the  universal  legatee,  or  heir  of  Alex- 
ander McNeil  deceased.      The  first  answer  to  this  argument  is. 
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that  the  proceedings  are  not  against  him,  in  that  capacity ;  and 
the  second)  that  the  question  of  domicil  is  entirely  opposed  to  the 
position.  If  the  defendant  was  not  a  citizen,  the  process  could  not 
have  been  issued.  The  Circuit  Court  has  no  jurisdiction,  when 
neither  of  the  parties  are  citizens  of  the  state  in  which  the  action 
is  instituted.    Peters'  C.  C.  R.  431. 

There  is  another  objection :  the  defendant  shows,  that  the  estate 
of  Alexander  McNeil  is  largely  Indebted,  and  the  executor  was 
bound  to  administer  it  for  the  benefit  of  the  creditors  $  and  in  the 
petition  filed  on  the  l6ih  July,  1840,  against  the  Exchange  Bank« 
he  alleges  that  he  is  so  doing.  It  appears  to  us,  that  it  is  not  com-* 
petent  for  the  defendant  to  depail  from  the  record  under  which  be 
ayers  that  he  claims^  and  to  rely  upon  a  right  no  where  set  forth  in 
the  answer. 

The  defendant's  counsel  further  contend,  that  these  nullitiesand 
objections  cannot  affect  him,  as  he  is  a  purchaser  in  good  faith,  and 
without  knowledgeof  any  of  them ;  and  that  the  only  remedy  is  by  an 
action  to  annul  the  proceedings  in  the  Circuit  Court  of  the  United 
States,  or  by  an  appeal  to  the  Supreme  Court.  In  the  first  place^ 
we  doubt  Yery  much  the  ignorance  and  want  of  knowledge  of  the 
defendant ;  and  secondly^  we  consider  the  judgment  or  order,  a 
nullity,  having  been  given  by  a  court  having  no  authority  to  ren«* 
der  it. 

We  come  now  to  the  proceedings  of  the  Marshal^  and  to  see 
how  far  he  has  complied  with  the  legal  formalities  in  the  premi- 
ses. There  is  no  doubt,  that  the  Marshal  and  Clerk  of  the  court 
were  bound  to  act  in  conformity  to  the  articles  of  the  Code  of 
Practice,  in  relation  to  executory  process.  The  79dth  article  pro- 
vides, that  "  in  obtaining  this  order  of  seizure^  it  shall  suflice  to 
give  three  days  notice  to  the  debtor,  counting  from  that  on  which 
the  notice  is  given,  if  he  resides  on  the  spot^  adding  a  day  for 
every  twenty  miles  between  the  place  of  his  residence  and  the  re- 
sidence of  the  Judge,  to  whom  the  petition  has  been  presented." 
The  notice  was  given  to  Hector  McNeil  on  the  29th  of  May, 
1 840,  requiring  him  to  pay  within  three  days.  On  the  1st  of  June 
the  property  Was  seized,  advertised  .on  the  4tb,  and  sold  on  the 
6th  of  July,  1840.  It  is  proved,  that  from  New  Orleans,  the  resi- 
dence of  the  Judge,  to  the  parish  of  Madison,  is  480  or  440  miles. 
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At  least  twenty-five  days  notice  was,  therefore,  necessary.  The 
Supreme  Court  of  ihe  United  States,  in  15  Peters,  167,  say,  un- 
til this  notice  is  given,  and  the  time  has  elapsed,  the  order  direct- 
ing the  seizure  is  not  a  final  judgment,  upon  which  a  writ  of  error 
will  lie.  If  ihiB  be  so,  no  executory  proceedings  can  be  had  un- 
der it.  The  Circuit  Court  and  the  Marshal  are  clearly  bound  by 
this  construction  of  the  law,  and  the  sale  was,  therefore,  prema- 
ture, according  to  that  decision.  See  also  7  Mart^  N.  S.  513^  15 
La.  184. 

The  next  question  is  in  relation  to  the  fruits^  revenues,  and 
improvements.  The  defendant  alleges,  that  he  is  a  possessor  in 
good  faith,  and  ought  only  to  account  for  the  fruits  and  revenues^ 
from  the  inception  of  the  suit ;  and  he  claims  the  value  of  the  im- 
provements made  by  him.  The  inferior  Judge  thought  he  was 
not  a  possessor  in  good  faith,  and  decreed  that  he  should  account 
for  the  fruits  and  revenues  of  the  years  1840,  1841,  end  1842, 
that  is,  from  the  date  of  bis  possession.  He  made  an  allowance 
for  the  expenses  of  the  plantation ;  also  for  the  full  value  of  the 
improvements  placed  on  the  land,  and  fot  clearing  ninety  aclres^ 
The  balance  of  the  value  of  the  crops,  the  Judge  compensated 
against  ihe  sum  of  916)000,  which  it  is  pretended  the  defendant 
paid  for  the  land,  with  interest  thereon,  which  left  a  small  balance 
in  favor  of  the  defendant,  for  which  he  had  a  judgment. 

It  is  very  certain,  that  a  possessor  in  good  faith,  under  a  title 
which  he  honestly  believes  to  be  just  in  point  of  fact  and  in  form/ 
is  not  bound  to  account  for  the  fruits  and  revenues,  until  the  pro- 
perty is  claimed  by  the  real  owner.  The  possession  and  title  upon 
which  the  fruits  and  revenues  can  be  retained,  must  be  such,  as 
the  party  must  have,  to  entitle  him  to  the  prescription  often  years. 
Article  3414  of  the  Civil  Code,  declares,  that  the  possessor  in 
good  faith  is  he,  who  has  just  reason  to  believe  himself  the  mas- 
ter of  the  thing  which  he  possesses,  although  he  may  not  be  so  in 
fact.  The  next  article  says,  that  the  possessor  in  bad  faith  ]she,r 
who  knows  that  he  has  no  title,  or  that  his  title  is  yicioos  and  de- 
fective. It  is  hardly  possible  for  any  one  to  read  the  facts  of  this 
case,  and  doubt  that  the  defendant  was  not  aware  of  a  defect  in 
his  title.  Article  3450  of  the  Civil  Code  defines  hjust  title  %o  be 
one,  which  the  possessor  may  have  received  from  any  one,  whom 
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he  honestly  believed  to  be  the  real  owner,  provided  the  title  were 
such  as  to  transfer  the  property.     The  title  must  also  be  valid  in 
point  of  form  ;  for,  if  the  possession  commenced  by  a  contract  void 
in  that  respect,  it  will  not  protect  the  possessor,  as  bein/^  in  good 
faith.     Art.  3452.     In  7  Mart.  N.  S.  112,  this  court  said,  that  a 
possessor  without  a  just  title,  owes  the  fruits  from  the  beginning 
of  his  possession.      That  was  a  case,  in  which  the  executor  of  a 
deceased  person  sold  the  property  without  an  order  of  the  Court 
of  Probates,  and  it  was  shown  that  the  defendant  was  ignorant  of 
the  fact.     The  court  said,  that  he  was  bound  to  know  whether 
there  was  an  order,  or  not.     So  in  8  Mart.  629,  a  sale  made  by 
a  tutrix,  of  minors'  property,  without  a  compliance  with  the  formal- 
ities of  the  law,  was  held  not  to  be  a  just  title,  under  which  a  par- 
ty can  possess  in  good  faith.     The  authorities  cited  by  the  coun- 
sel for  the  defendant,  do  not  contravene  any  of  these  positions. 
They  all  go  to  show,  that  the  possessor  in  good  faith  is  entitled  to 
his  improvements,  and  to  the  fruits  and  revenues,  which  is  unde- 
niable ;  but  they  have  not  convinced  us  that  the  defendant  is  such 
a  possessor.     It  having  been  shown,  that  a  forced  sale,  without  a 
judgment  to  authorize  it,  >s  an  absolute  nullity,  it  only  remains  for 
us  to  say,  that  a  judgment  given  by  a  court  having  no  jurisdiction 
or  authority  to  render  it,  is  also  a  nullity,  and  has  no  effect,  and 
cannot  form  a  basis  of  tkle. 

We  are,  therefore,  of  opinion,  that  the  District  Judge  did  not 
err  in  considering  the  defendant  as  a  possessor  in  bad  faith  ;  and 
for  that  reasx>n,  accountable  for  the  fruits  and  revenues  from  the 
date  of  his  possession. 

In  stating  the  value  of  the  crops,  the  expenses  of  the  plantation 
and  the  improvements,  we  do  not  think  the  Judge  erred  ;  and  his 
application  of  the  balance  found  against  the  defendant,  to  discharge 
the  price  paid  by  him  for  the  property,  with  interest,  is  correct. 

After  the  judgment  was  rendered  in  the  lower  court,  a  member 
of  the  bar,  who  does  not  appear  from  the  record  to  have  been- of 
counsel  in  the  case,  offered  his  affidavit,  stating  that  he  was  one 
of  the  counsel  for  the  defendant  in  this  suit,  and  that  he  had  disco- 
vered, since  the  rendition  of  the  judgment,  new  and  material  evi- 
dence in  the  case.  He  then  adds,  that  he  expects  to  prove  by 
Thomas  W.  Amonett,  the  waiver  of  legal  delay  after  seizure,  by 
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Hector  McNeil,  the  testamentary  executor  of  Alexander  McNeil ; 
and  that  he  was  not  aware  of  the  existence  of  this  evidence  on  the 
trial,  though  he  had  used  due  diligence  to  obtain  the  necessary 
testimony.  The  witness  by  whom  this  new  and  unknown  fact 
is  expected  to  be  proved,  was  examined  on  the  trial  of  the  cause. 
He  was  the  overseer  of  the  defendant  for  a  considerable  time,  as 
he  states  in  his  testimony^  and  appears  to  have  been  one  of  the 
principal  witnesses  in  the  case  ;  yet  he  never  stated  that  there  was 
any  waiver  of  the  legal  delay  in  giving  the  notice,  nor  was  he  in- 
terrogated on  that  point.  It  is  Qot  shown,  that  the  defendant  and 
the  other  counsel  in  the  case  were  also  ignorant  of  this  fact.  The 
cause  was  tried  at  the  November  term,  1842,  and  the  Judge  held 
it  under  advisement  for  some  time,  and  the  judgment  was  by  con- 
sent entered  on  the  records  at  the  May  term,  1843.  This  affida- 
vit was  made  at  that  term  of  the  court.  In  6  Mart.  N.  S.  327,  and 
7  lb.  N.  S.  125,  this  court  said,  that  affidavits  of  this  description, 
for  the  purpose  of  obtaining  a  new  trial,  ought  to  be  received  with 
caution,  and  under  great  restriction.  18  La.  531.  In  3  La.  383, 
it  was  held,  that  a  new  trial  would  not  be  granted  on  the  ground  of 
newly  discovered  evidence,  if  it  appeared  that  the  evidence  con- 
sisted of  the  testimony  of  a  person  who  had  been  summoned  as  a 
witness,  and  dismissed  witliout  examination.  If  there  was  a  wai- 
ver of  the  legal  delay  as  to  the  notioe,  it  is  a  little  remarkable  the 
Marshal  should  not  have  mentioned  it  in  his  return ;  and  it  is 
scarcely  credible,  that  the  defendant  should  have  been  ignorant  of 
the  fact,  and  the  overseer,  who  was  on  the  place  at  the  lime,  have 
known  it.  It  does  not  appear  that  any  diligence  was  used,  previ- 
ous to  the  trial,  to  procure  such  evidence.  The  omission  of  coun- 
sel to  interrogate  the  witness  as  to  a  fact,  is  no  ground  for  a  new 
trial.  If  the  fact  had  actually  been  proved,  we  think  it  would  have 
been  another  link  in  the  chain  of  circumstances,  going  to  prove  col- 
lusion between  Hector  McNeil  and  some  of  the  other  parties  con- 
cerned in  this  transaction.  The  Judge  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

In  examining  the  final  judgment,  we  find  the  Judge  has  fallen 
into  an  error,  which  it  is  necessary  for  us  to  correct.  After  the 
application  of  the  proceeds  of  the  fruits  and  revenues  to  the  price 
which  the  defendant  had  paid  for  the  property,  and  to  the  interest 
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thereoD,  there  remained  a  balance  of  9436  55  in  fa?or  of  the  de- 
fendant ;  for  which  sum,  the  Judge  gave  him  judgment  against 
the  succession  of  Alexander  McNeil,  deceased,  as  upon  a  demand 
in  reconyention.  In  this  he  erred.  The  defendant,  in  his  answer, 
did  not  pray  for  a  judgment  in  reconvention,  but  asked,  that  in 
case  of  eviction,  the  price  he  paid  should  be  refunded  to  him  be- 
fore a  writ  of  possession  should  issue.  This,  he  had  a  right  to 
demand.  Besides,  the  District  Court  had  no  authority  to  give  a 
judgment  against  the  estate  of  McNeil,  which  is  being  adminis- 
tered in  the  Court  of  Probates. 

The  plaintiff  has  asked  us,  in  the  event  of  our  affirming  ihe 
judgment,  to  remand  the  case,  for  the  purpose  of  enabling  him  to 
recover  the  fruits  and  revenues  since  the  year  1842,  the  defendant 
having  taken  a  suspensive  appeal,  and  thereby  kept  the  plaintiff 
out  of  possession.  We  think  it  best  to  put  an  end  to  the  present 
contest,  and  to  reserve  to  the  plaintiff,  his  right  to  claim  tlie  fruits 
and  revenues  since  the  Ist  January,  1843. 

The  judgment  of  the  District  Court,  so  far  as  it  decrees  to  the 
plaintiff  the  right  to,  and  possession  of  the  plantation  and  slaves 
described  in  the  petition,  is  affirmed  ;  also  as  to  the  nonsuit  in  re- 
lation to  the  slaves  Kitty  Dixon,  and  her  children,  and  Jjittle  Henry 
or  Henry  Lee,  and  as  to  the  fruits  and  revenues,  and  their  appli- 
cation to  the  price  and  interest  said  to  have  been  paid  by  the  de- 
fendant ;  but  as  relates  to  the  judgment  of  $436  55,  with  interest, 
as  stated  therein,  against  the  succession  of  Alexander  McNeil, 
deceased,  the  same  is  annulled  and  reversed ;  and  we  do  order 
and  decree,  that  no  writ  of  possession  issue  in  this  case,  to  put 
ihe  plaintiff  in  possession  of  the  plantation  and  slaves,  until  he  pay 
the  defendant,  or  deposit  in  the  hands  of  the  Sheriff  of  the  parish, 
to  the  credit  of  the  defendant,  the  sum  of  $436  55,  with  interest 
thereon,  at  the  rate  of  five  per  cent  per  annum,  from  the  18th  day 
of  March,  in  the  year  1843,  until  the  day  of  payment,or  deposit; 
the  appellee  paying  the  costs  of  the  appeal.* 


*  Thk  Counsel  for  the  defendant,  prayed  for  a  re-hearing  as  to  bo  madi 
of  the  opinion  as  pronoanced  their  client  a  possessor  in  bad  faith,  and,  there- 
fore, responsible  for  the  fruits  and  revenues  of  the  property  from  the  date  of 
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the  purchase.    The  facts  of  the  case,  as  disclosed  by  the  record,  aresimplj 
these,  so  far  tL9.  James  Envin,  the  defendant  is  concerned. 

On  the  6th  of  July,  1840,  he  parchased,  a/  a  sale  made  h^  the  Marshal,  of 
the  United  l$tates,  under  an  order  of  seizure  and  sale  emanating  from  the 
Circuit  Court  of  the  United  States^  for  the  Eastern  District  of  Louisiana,  a 
certain  plantation  and  slaves,  the  property  of  the  estate  of  one  Alexander 
McNeil,  or  his  universal  heir  Hector  McNeil,  the  said  order  issuing  at  the 
suit  of  a  man  named  Andrew  Erwin ;  that  he  paid  sixteen  thousand  dollars 
cash,  for  the  sanve,  being  n^ore  than  two-thirds,  of  the  appraised  value  on.oath^ 
of  said  property. 

That,  on  the  24th  day  of  April,  1841,  ten  months  after  James  Erwin 
bought  the  property  as  above  staled,  the  plaintiff  in  the  present  action,  A.  J. 
Lowry,  got  himself  appointed  curator  of  the  vacant  succession  of  Alexander 
McNeil,  deceased,  when  the  record  shows,  by  fiicts  incontrovertible,  that  in 
no  point  of  view  was  it  a  vacant  one.  C.  C.  1088^  That  on  the  16th  of  Au- 
gust following,  he  instituted  the  present  petitory  action  against  the  defendant, 
the  citation  however  not  being  served  until  the  4th  of  December,  1841,  one 
year  and  five  months  from  the  date  of  his  purchase  ;  and  that  he  obtained  a 
judgment  against  Erwin  :  1st.  Because  the  court  which  issued  the  order  of 
seizure  and  sale  had  no  authority  to  issue  it ;  and  2d.  Because  the  formalities 
required  in  the  alienation  of  property  at  a  forced  sale,  had  not  been  observed. 

Where  then  are  the  facts  which  make  James  Erwin  a  possessor  in  bad 
faith  ?  That  he  happens  unfortunately  to  bear  a  surname  similar  to  that  of  the 
man  who  obtained  the  order  of  seizure  and  sale,  is  not  to  be  construed  into  a 
presumption  of  relationship,  or  interpreted  as  a  badge  of  collusion  and  fraud. 
Amidst  all  the  evidence  there  is  not  a  single  fact  which  will  stamp,  or  has 
stamped  James  Erwin  as  a  possessor  in  bad  faith.  That  the  District  Judge 
"  thought  he  was,^'  is  of  little  moment.  The  case  does  not  appear  to  have 
been  argued  below,  and  even  if  it  was,  the  suspensive  appeal  taken  by  the  de- 
fendant, is  strong  presumption,  at  least,  that  he  felt  that  the  lower  tribunal  had 
done  him  a  gross  injustice  by  its  decision. 

If  James  Erwin  be  a  possessor  in  bad  faith,  from  the  fkcts  stated,  then  is 
every  man,  who  purchases  at  a  Sheriff's  or  Marshars  sale,  when  there  are  il- 
legalities in  the  judgment,  under  which  the  officer  proceeds,  or  a  want  on  his  part 
of  those  formalities  which  the  law  requires  him  to  pursue ;  and  yet  we  are  un- 
willing to  believe,  that  this  tribunal  is  prepared  to  recognize  such  a  doctrine. 
That  hitherto  it  has  not  done  so,  is  apparent  from  its  decisions.  In  the  case 
of  Poultney^s  Heirs  v.  CeciTs  Executory  8  La.  424,  this  court  held,  that  the 
rights  of  purchasers  will  be  maintained,  even  though  the  judgment  be  subse- 
quently reversed, /or  want  of  jurisdiction  in  the  court  which  rendered  it ;  and 
though  this  may  be  considered  as  carrying  the  doctrine  very  far,  for  applied  to 
the  present  case  it  would  perfect  Erwin's  title,  if  the  Marshal  had  observed  the 
delays  which  the  law  requires  in  forced  sales,  yet  it  is  very  evident,  that  such 
a  purchaser  could  not,  and  would  not  be  deenousd  a  knavish  possessor.     The 
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Civil  Code,  art.  3414,  says,  "  the  possessor  in  g[ood  faith  fs  he  li^ho  has  just 
reason  to  belieye  himself  master  of  the  thing  which  hd  possesses,  although  he 
may  not  be  in  fact,  as  happens  to  him,  who  buys  a  thing  which  he  supposes 
to  belong  to  the  person  selling  it  to  him,  but  ^hich  in  fact  belongs  id  Another. ^' 
Let  Bs  test  the  quality  of  the  defendant's  poissession  by  this  rule.  Had  James 
Erwin  ^^just  reason^*  to  believe  himself  oWn^r  of  the  property  claimed  from 
him  1    We  say  that  he  had : —  ^ 

1st.  He  possessed  as  owner,  by  virtue  Of  an  act  suMcient  in  terms  to  trans- 
fer property,  the  defeats  of  which  he  was  ignorant  of;  for  the  hiw  presiMes 
this  ignorance  until  the  institution  of  a  suit  for  the  recovery  of  the  property 
by  the  rea!  owner.    Civil  Code,  art.  95. 

8d.  He  purchased  at  a  public  sale  made  by  the  United  States  Marshal. 
'3d.  Although  not  required  by  the  law  to  elcamine  into  the  validity  of  the 
judgment  rendered  by  the  United  States  Court,  yet  if  the  defendant  had  done 
so  in  the  present  case,  he  would  have  learned  that  tjie  order  for  the  seizure 
and  sale  of  the  property,  in  the  first  instancie  was  obtained  by  one  of  the  oldest 
lawyers  in  the  City  of  New  Orleans,  (Alfred  Hennen,  Eeft}.,) ;  that  the  same 
was  granted  by  a  Judge  of  the  United  States.  Had  he  still  been  scrupulous 
on  the  mooted  point  of  jurisdiction,  counsel  would  have  informed  him,  that 
the  Supreme  Court  of  the  United  States,  in  14  Peters,  67,  had  settled  the 
question.  Had  he  still  doubted,  he  would  have  been  told,  that  Hector  McNeil, 
the  defendant  to  the  order  of  seizure,  was  the  Universal  legatee  of  Alexander 
McNeil,  and  that,  although  in  the  process  he  was  styled  testamentary  execu- 
tor, yet,  being  in  fact  heir  at  law  and  universal  legatee  of  Alexander  McNeil, 
it  smoothed  the  apparent  difficulties  in  the  way. 

Had  he  been  told,  that  Hector  McNeil  was  not  a  citizen  of  Louisiana,  he 
would  have  satisfied  himself  that  this  objection  could  not  avail,  by  turning  to 
Ids  declaration  of  domicil.  On  the  public  records. 

Had  he  been  warned,  that  Alexander  MoNeiVs  succession  should  be  repre- 
sented  by  a  curator  as  a  vacant  succession,  he  would  have  pointed  to  the 
1088th  art.  of  the  Civil  Code,  and  might  well  have  asked,  is  this  a  succession 
that  no  one  claims  1  Are  all  the  heirs  of  Alexander  McNeil  unknown  ?  or 
have  the  known  heirs  renounced  it  1 

Had  he  been  warned,  that  the  smallness  of  the  price  which  he  gave  for  the 
property,  would  be  construed  or  deemed  a  badge  of  fraud,  he  would  have 
pointed  to  the  sworn  appraisement  made  at  the  sale,  and  to  the  fact  of  the  uni« 
versal  depression  of  property,  all  over  this  State  at  least.  Can  it  then  bo 
said,  in  the  face  of  all  this,  that "  he  well  knew  his  tide  to  be  vicious  and  de- 
fective,'* Civil  Code,  art.  3413 ;  for,  to  constitute  him  a  possessor  in  bad 
faith,  such  knowledge  is  necessary.  In  Pearce  v.  Frantumf  Id  La.  414,  this 
court  held  the  defendant  to  be  a  possessor  in  good  faith,  although  the  evidence 
clearly  established,  that  Frantum  had  stated  to  a  witness,  that  "  he  well  knew 
he  had  no  title  to  the  land.'*  Knowledge  of  the  defective  character  of  his  title 
must  be  proved  by  clear  and  incontestible  facts,  not  deduced  from  mere  sur- 
mises or  suppositions.    In  fact,  to  admit  the  doctrine,  that  a  purchaser  at  » 
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Sheriff's  sale  is  necessarily  in  bad  faith,  because  there  are  informalities  in  the 
proceedings,  would  tend  at  once  to  the  ruinous  sacrifice  of  eTery  man^s  pro- 
perty which  might  be  exposed  at  such  a  sale. 

The  case  cited  from  7  Mart.  N.  S.  US,  is  believed  not  to  be  analogous  tb 
the  present.  The  court  decided  that  case  on  the  grounds,  that  the  very  act  of 
sale  under  which  the  defendant  claimed,  purported  to  be  a  private  sale  of  suc- 
cession property  by  an  executor,  when  the  law  was  clear,  that  executors  could 
only  sell  at  auction^  and  under  an  order  of  the  court ;  the  title,  or  the  deed 
was  not,  and  could  not  be  translative  of  property ;  it  was  dull  on  its  faee. 
The  authority  from  8  Martin,  639,  supports  the  same  view.  But  here  the 
title  is  not  to  be  found  in  the  deed^  but  in  the  adjudication  by  the  Marshal,  7 
Mart.  N.  S.  39t.  It  was  under  that  adjudication,  that  the  defendant's,  Erwin's^ 
title  vested  until  evicted  by  a  superior  one.  The  Code  of  Practice,  art.  695, 
says,  that  "  the  act  of  sale  adds  nothing  to  the  force  and  efiect  of  the  adjudi- 
cation, but  is  only  intended  to  afford  the  proof  of  it, ^^  In  Balfour  v.  Chinn^l 
Mart.  N.  S.  358,  this  court  held,  that  the  purchaser  was  in  good  faith,  until 
the  institution  of  a  suit,  although  he  had  bought  property  to  which  the  defen- 
dant in  executon  had  no  manner  of  title.  Every  presumption  of  law  then  is 
in  favor  of  the  good  faith  of  the  defendant,  Erwin-^the  judgment,  the  sale  by 
the  Marshal,  and  the  adjudication.  Such  strong  presumptions,  ought  not  to  be 
lightly  disposed  of;  they  ought  only  to  yield  Xo  facts* 

Fraud  will  not  be  presumed.  Here  the  plaintiff  charges  fraud  and  eollu- 
sion,  but  fails  to  advance  even  one  witness,  one  fact,  or  one  circumstance  to 
prove  it.    All  is  presumption — ^presumption.    *'  Vox  etj^raterea  iiiAt/.'* 

Re-heanng  refund. 


Spencer  Griffin  v.  His  Creditors^ 

Where  a  creditor  whose  debt  is  actaally  due,  gives  time  to  his  debtor,  taking  a  note 
payable  at  a  future  period,  but  stipulating  that  on  failare  by  the  latter  to  pay  at 
the  maturity  of  the  note,  he  shall  pay  the  highest  conventional  interest  from  the 
date  of  the  note  till  paid,  the  agreement  is  legal.  In  such  a  case  the  creditor  will 
be  presumed  to  have  remitted  the  interest  he  had  a  right  to  ezaia  for  the  credit  al- 
lowed, and  the  debtor,  on  failing  to  take  op  the  note  at  maturity,  will  only  pay  the 
conventional  interest  allowed  by  law.  Otherwise,  where  such  a  stipolation  is  con- 
Uined  in  a  note  given  for  the  price  of  property  sold  on  a  credit.  In  this  case  it 
must  be  presumed  that  the  price  was  proportioned  to  the  length  of  credit,  and  paid 
not  only  for  the  property,  but  for  its  use  from  the  sale  to  the  stipulated  time  of  pay- 
ment, and  that  any  penalty  or  damages  agreed  on,  though  in  the  form  of  interest, 
most  have  been  for  the  purchaser's  default  or  delay  in  paying,  which  is  usurious  and 
illegal.    To  enforce  such  an  agreement,  would  be  to  compel  the  purchaser  to  pay 
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tile  amoant  of  the  interest  between  the  date  and  maturity  of  the  note,  in  addition 
to  the  highest  conventional  interest  from  the  latter  period,  thus  condemning  him  to 
]»j  as  a  penalty,  or  as  damages  for  the  inezecation  of  an  obligation  to  pay  money 
more  than  the  highest  rate  of  conventional  interest,  which,  whatever  bo  the  shape 
of  the  contract,  the  law  forbids.    C.  C.  1925,  2895. 

Where  the  object  of  a  contract  is  anything  bat  the  payment  of  money,  the  parties  may 
determine  the  sam  that  shall  be  paid  as  damages  for  its  breach,  and  the  courts  will 
lend  their  aid  to  carry  the  agreement  into  effect.  C.  C.  1928.  AlUer^  where  the 
contract  is  to  pay  a  sum  of  money.  In  snch  a  case,  no  damages  exceeding  the 
highest  rate  of  interest  allowed  by  law,  can  be  stipulated.  The  damages  dne  for 
delay  in  the  performance  of  an  obligation  to  pay  money,  are  called  interest.  The 
creditor  is  entitled  to  such  damages,  without  proving  any  loss ;  and  he  can  recover 
no  more,  no  matter  what  loss  he  may  have  sustained.     C.  C.  1929. 

In  ordinary  partnerships,  each  partner  is  only  bound  for  his  sharo  of  the  partnership 
debta,  to  be  calculated  in  proportion  to  the  number  of  partners,  and  without  reference 
to  the  portions  of  the  stock  or  profits  to  which  each  may  be  entitled.    C.  C.  2844, 

Where  a  creditor  becomes  the  purchaser  of  property  sold  at  her  instance  at  a  Sheriff's 
sale,  subject  to  her  mortgsge  and  privilege  as  vendor,  the  debt  secured  by  such 
mortgage  and  privilege  is,  pro  tanto,  extinguished  by  confusion.  She  cannot  claim 
to  have  the  price  bid  by  her  imputed  to  another  debt,  so  as  to  affect  the  rights  of 
other  creditors. 

The  rules  laid  down  by  the  Civil  Code,  art  3162,  relative  to  the  impuUtion  of  pay- 
ments where  two  debts  are  of  the  same  nature  aud  equally  onerous,  apply  to  settle- 
ments between  debtor  and  creditor ;  they  cannot  be  enforced  to  the  prejudice  of 
third  persons. 

Appeal  from  the  District  Court  of  Rapidei,  King^  J. 

BretU  and  O.  N.  Ogden^  for  the  appellants,  Lambeth  & 
Thompson. 

Brewer^  for  the  appellant,  D.  M.  Cotton,  and  for  V.  F.  Cotton 
and  D.  H.  Stokes. 

Dunbar^  Hyams  and  Elgee^  for  Wm.  Stokes. 

Evam,  for  E.  A.  Wilder. 

Mo&PHT,  J.  In  a  tableau  of  distribution  filed  in  this  case, 
Lambeih  &  Thompson  were  set  down  as  privileged  creditors  on 
certain  slaves,  as  the  holders  of  a  note  for  $1966  66f,  dated  the 
8th  of  February,  1836,  and  made  payable  three  years  thereafter, 
with  interest  at  ten  per  cent  per  annum  from  its  date,  if  not  punc- 
tually paid  at  maturity.  They  were  besides  put  down  as  judg- 
ment creditors  for  $4865  98.  D.  A.  and  W.  A.  Stokes,  were 
ranked  as  mortgage  creditors  for  $4294  81,  and  Mrs.  E.  A.  Wil- 
der,  for  a  balance  of  $7610,  due  her  on  a  judgment.    A  number 
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of  oppositions  were  made  to  this  tableau,  some  of  which  only  it 
will  be  necessary  to  notice  in  this  court. 

Diey  M.,  the  wife  of  Valentine  F.  Cotton,  but  separated  in  pro- 
perty from  him,  opposed  the  claim  of  Lambeth  &  Thompson, 
as  holders  of  the  note  for  $1966  66},  alleging  that  said  debt  is 
wrongfully  placed  on  the  tableau  in  their  name ;  that  she  is  the 
legal  and  bona  fide  proprietor  of  said  note,  having  received  it, 
with  other  notes,  for  her  portion,  in  the  partition  of  her  father's, 
Joseph  Brown's,  succession ;  that  she  never  parted  with  her  inte- 
rest in  said  note,  and  that  it  was  recogni2ed  and  declared  to  be  her 
paraphernal  property,  in  a  judgment  of  separation  which  she  ob« 
tained  against  her  husband.  She  prays  to  be  placed  on  the  tab- 
leau in  lieu  of  Lambeth  &  Thompson,  as  a  creditor  of  the  insol- 
vent, for  this  note,  and  the  interest  due  thereon. 

Valentine  F.  Cotton  joined  in  the  opposition  of  his  wife,  aver-* 
ring,  in  substance,  that  the  note  for  $1966  66}  was,  with  sundry 
others,  transferred,  or  delivered  by  him  to  Lambeth  &  Thomp- 
son, at  a  time  when  he  owed  them  nothing ;  that  it  was  under- 
stood that  this  transfer  was  made  as  collateral  security  for  any  ad- 
vances they  might  make  for  him  ;  that  they  subsequently  made 
some  small  advances  for  Griffin  &  Cotton,  who  were  ordinary 
planters,  but  that  the  amount  thus  advanced,  so  far  as  he  was  in- 
debted for  it,  was  more  than  paid  by  the  other  notes  received  and 
collected  by  Lambeth  &  Thompson,  and  by  the  sale  of  a  crop 
of  cotton  shipped  to  them  by  Griffin  &  Cotton,  which  they  sold, 
and  of  which  they  received  the  proceeds  ;  that  he  owes  them  no- 
thing, and  has  never  at  any  time  been  in  their  debt ;  but  that,  on 
the  contrary,  they  are  largely  indebted  to  him,  &c.  He  prays 
that  his  wife's  opposition  may  be  sustained,  and  the  note  for 
$1966  66f  placed  on  the  tableau  as  her  property. 

Mrs.  E.  A.  Wilder  maintains  in  her  opposition,  that  the  balance 
of  $7610,  for  which  she  is  set  down  on  the  tableau,  should  take 
precedence  of,  and  be  paid  before,  any  other  debt,  it  being  due 
upon  property  acquired  by  the  insolvent  from  her  first  husband, 
Anthony  Griffin,  and  now  surrendered  to  his  creditors. 

Lambeth  &  I'hompson  opposed  most  of  the  claims  on  the 
tableau,  and  specially  that  of  the  Stokes,  which  they  prayed  might 
be  rejected. 
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On  the  trial  of  these  oppositions,  the  Judge  below  dismissed 
the  opposition  of  Diey  M.  Cotton,  and  of  her  husband,  Y.  F.  Col- 
ton,  and  gave  judgment  in  favor  of  Lambeth  &  Thompson  for 
the  note  of  $1966  66|,  but  only  with  five  per  cent  interest  there- 
on from  the  date  o£  the  protest,  with  the  vendor's  privilege  on 
certain  slaves,  in  part  payment  for  which,  it  had  been  given.  He 
allowed  the  claim  of  Wm.  Stokes  for  $1749  37,  and  that  of  David 
Stokes  for  $1277  11,  with  five  per  cent  interest  on  their  respec- 
tive amounts  from  the  2d  of  September,  1841,  and  with  legal  mort- 
gage upon  the  property  of  their  former  tutor  from  the  10th  of  May, 
1834,  but  to  take  effect  upon  the  slaves  subject  to  the  special 
mortgage  of  Lambeth  &  Thompson,  only  after  they  shall  be  paid. 
Th^  Judge  finally  gave  judgment  in  favor  of  Mrs.  E.  A.  Wilder, 
for  $6028,  with  ten  per  cent  interest  per  annum,  from  the  2d  of 
August,  1841,  but  with  a  privilege  on  the  slaves  included  in  the 
sale  made  by  her  husband  to  the  insolvent,  only  for  $1053,  and 
with  a  mortgage  for  the  balance,  to  wit,  $4975,  to  be  exercised  af- 
ter the  special  mortgage  of  Lambeth  &  Thompson,  and  the  le- 
gal mortgage  of  the  Stokes. 

From  this  judgment,  Lambeth  &  Thompson,  and  Diey  M. 
Cotton  have  appealed.  E.  A.  Wilder,  in  her  answer  to  the  ap- 
peal, prays  that  the  judgment  below  may  be  so  amended  as  to  allow 
her  the  whole  amount  of  her  claim,  instead  of  $1053  only,  out  of 
the  proceeds  of  the  slaves  sold  by  her  husband  Anthony  Griffin. 

Lambeth  Sc  Thompson  complain,  that  the  Judge  allowed  them 
only  five  per  cent  interest  on  the  note  of  $1966  66§,  from  the  date 
of  protest,  when  the  note,  upon  its  face,  calls  for  interest  at  ten 
per  cent  per  annum,  from  its  date,  if  not  paid  at  maturity.  They 
aver,  that  the  stipulation  which  this  note  contains,  is  perfectly  le- 
gal, and  is  not  usurious.  They  refer  us  to  two  decisions  of  this 
court,  to  be  found  in  8  Mart.  716,  and  1  Robinson,  130.  In 
the  latter  case,  the  defendant  was  relieved  from  the  penalty,  be- 
cause no  demand  was  made  on  the  maker  of  the  note,  at  its  matu- 
rity ;  but  the  legality  of  the  penalty  does  not  appear  to  have  been 
questioned,  and  formed  no  point  in  the  case.  From  the  report  of 
the  other  decision,  the  noto  does  not  appear  to  have  been  given 
for  property  bought  on  credit.  The  debt  was  probably  one  actu- 
ally due,  when  the  note  was  made.    The  creditor  who,  voluntarily, 
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and  without  receiving  any  consideration,  gives  time  to  his  debtor, . 
may  well  be  considered  as  having  remitted  the  interest  which  he 
bad  a  right  to  exact  for  the  credit  allowed.  In  such  a  case,  the 
condition,  or  agreement,  that  on  the  debtor's  failure  to  pay  at  ma- 
turity, he  shall  pay  ten  per  cent  interest  from  the  date  of  the  note, 
is  perfectly  legal,  and  the  promissor  is  bound  by  it.  The  money 
was  debitum  in  prcesenti^  solvendum  in  futuro.  He  in  truth  pays 
only  ten  per  cent  per  annum  for  the  use  of  the  money.  But  the 
present  case  is  widely  different  from  that 

The  record  shows,  that  this  note  was  given  for  the  third  instal- 
ment of  certain  slaves,  sold  at  the  probate  sale  of  the  estate  of 
Joseph  Brown,  and  bought  by  the  insolvent  on  a  credit  of  one, 
two,  and  three  years.  Until  the  expiration  of  these  terms  of  cre- 
dit, the  purchaser  owed  nothing.  The  price  he  agreed  to  give  for 
these  slaves,  must  be  presumed  to  have  been,  and  no  doubt  was, 
proportioned  to  the  length  of  credit  announced  at  the  public  sale. 
It,  therefore,  paid  not  only  for  the  property  purchased,  but  also  for 
its  use  and  enjoyment  from  the  day  of  the  sale  up  to  the  stipula- 
ted time  of  payment.  Civil  Code,  arts.  8047,  2048,  2049.  Po- 
thier,  Vente,  No.  286,  p.  1(59. 

If,  then,  any  penalty  or  damages  were  agreed  on,  it  must  neces- 
sarily have  been  entirely  for  the  purchaser's  default  or  delay  to 
pay  the  money.  There  is,  in  our  law,  a  marked  difference  be- 
tween the  damages  which  may  be  stipulated  for  the  breach  of  an 
obligation  to  pay  money,  and  an  obligation  to  give  a  thing  or  per- 
form an  act.  Where  the  object  of  a  contract  is  anything  but  the 
payment  of  money,  the  parties  may  determine  the  sum  that  shall 
be  paid  as  damages  for  its  breach,  and  courts  of  justice  will  not  in- 
terfere with  such  agreements  ;  but,  on  the  contrary,  will  lend  their 
aid  to  carry  them  into  effect.  Civil  Code,  art.  1 928.  But  it  is  other- 
wise, when  the  contract  is  to  pay  a  sum  of  money.  The  law  has 
provided,  that  no  damages  exceeding  ten  per  cent  on  the  amount 
that  was  to  be  paid,  can  be  stipulated.  Article  1929  of  the  Civil 
Code  declares,  that "  the  damages  due  for  delay  in  the  performance 
of  an  obligation  to  pay  money,  are  called  interest.  The  creditor 
is  entitled  to  these  damages  without  proving  any  loss ;  and  what- 
ever loss  he  may  have  suffered,  he  can  recover  no  more.  Article 
2895  of  the  same  Code,  provides,  that  *^  interest  is  legal  or  con« 
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Tentional ;  if  conyentional,  it  cannot  exceed  ten  pei'cent.''  Any 
contract,  or  agreenaent,  therefore,  into  whateyer  shape  it  noay  be 
thrown,  which  stipulates  for  more  than  ten  per  cent  damages,  or 
interest,  for  the  delay  to  pay  money,  is  illegals  1  Potbier,  Oblig. 
No,  ITO.  6  Toullier,  No.  266  and  No.  809.  If,  in  the  present 
instance,  the  penalty  was  enforced,  the  purchaser  would  be  made 
to  pay,  for  the  three  years  elapsed,  thirty  per  cent  over  and  above 
the  interest  of  ten  per  cent,  which  has  been  running  from  the  date 
of  the  protest.  This  penalty,  or  these  damages,  (the  name  is  un- 
important,) would  clearly  be  awarded  for  the  inexecution  of  an  ob* 
ligation  to  pay  money.  As  the  law  forbids  that  such  damages 
shall  exceed  ten  per  cent  per  annum,  on  the  amount  of  money 
which  the  debtor  has  bound  himself  to  pay,  the  inferior  Judge  act^ 
ed  correctly,  in  our  opinion,  in  refusing  to  carry  such  a  stipula^ 
tion  into  effect,  and  in  allowing  only  legal  interest,  pursuant  to 
article  1933  of  the  Civil  Code. 

Our  attention  has  next  been  called  to  the  opposition  of  Mrs.  Cot- 
ton, and  that  of  her  husband,  Valentine  F.  Cotton.  The  evidence 
shows,  that  the  note  of  $1966  66§,  which  they  claim,  fell,  with 
other  notes,  into  tlie  lot  or  share  of  Diey  M.  Cotton,  at  a  partition 
of  the  estate  of  her  father,  made  on  the  20th  of  April,  1836.  This 
note,  together  with  several  others,  was  deposited  by  Cotton  to  his 
own  credit,  in  the  Bank  of  Louisiana  at  Alexandria,  and,  on  the 
29th  of  February,  1837,  they  were  ordered,  by  a  letter  of  Cotton 
to  the  Cashier,  to  be  thereafter  held  for  the  account  of  Lambeth 
8c  Thompson.  Some  of  these  notes  were  paid,  and  the  proceeds 
given  to  them.  They  also  received  those  which  remained  unpaid. 
It  is  not  shown  that  any  consideration  was  at  that  time  given  for 
these  notes  by  Lambeth  &  Thompson,  nor  that  Valentine  F.  Cot 
ton  was  then  in  any  way  indebted  to  them.  He  alleges  in  his  op- 
position, and  it  has  not  been  denied,  that  the  notes  were  delivered 
to  them,  by  his  order,  as  collateral  security  for  any  advances  they 
might  make  to  him  thereafter.  From  an  account  current  which 
we  find  on  the  record,  signed  by  Lambeth  &  Thompson,  on  the 
1 6th  of  November,  1839,  they  appear  to  have  made  advances  to 
GriiEn  &  Cotton,  then  associated  as  partners  in  the  business  of 
planting  and  cultivating  cotton,  to  the  amount  of  $14,025  57,  be- 
tween the  13th  of  June,  1838,  and  the  12th  of  January,  1839.    The 
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account  is  credited  with  $4583  31,  as  the  proceeds  of  the  notes 
given  to  Lambeth  &  Thompson  in  1837»  and  with  $5214  84,  as 
the  proceeds  of  cotton  shipped  to  them  by  Griffin  6c  Cotton;  and 
it  is  stated  at  the  foot  of  the  account  that  they  held  the  note  of 
$1966  66|-,  then  under  protest.  It  is  urged  by  the  opponent,  V. 
F.  Cotton,  that  the  amount  of  these  notes  received  by  Lambeth  & 
Thompson,  added  to  one-half  of  the  proceeds  of  the  cotton,  over- 
pays the  portion  of  the  advances  to  Griffin  Sc  Cotton,  for  which 
he,  as  an  ordinary  partner,  could  be  made  liable,  to  wit, 
$7012  78^  ;  that  his  debt  to  them  being  thus  paid,  they  have  no 
right  to  retain  this  note  of  $1966  66},  which  is  his  individual  pro- 
perty, and  to  apply  it  to  the  debt  of  Griffin,  his  former  partner. 
We  think  that  thisopposition  should  have  been  sustained.  Had 
no  payment  whatever  been  made  by  the  partners  Griffin  &  Cot- 
ton, it  is  clear  that  Lambeth  &  Thompson  could  not  have  reco- 
vered from  each  partner  more  than  one-half  of  the  debt.  Civil 
Code,  art.  2844.  They  received  these  notes  with  the  knowledge 
that  they  were  the  separate  and  individual  property  of  Cotton,  long 
before  any  advances  were  made  to  the  partnership  he  subsequent- 
ly formed  with  Griffin.  They  could  not  apply  them  without  Cot- 
ton's consent,  to  the  debt  due  by  his  partner.  It  is  urged,  that 
commission  merchants  who  do  the  business  of  partners  of  this  kind, 
keep  but  one  account,  and  credit  it  with  whatever  cash  payments 
are  made  by  either  of  the  partners ;  that  such  payments  must  be 
presumed  to  be  made  on  joint  account;  and  that  negotiable 
paper  cannot  be  placed  on  a  different  footing.  This  may  be,  and 
we  believe  is  true,  in  relation  to  payments  made  by  the  partners 
during  the  partnership,  and  in  the  ordinary  course  of  remittances ; 
but,  in  the  present  case,  Lambeth  &  Thompson  bad  had  previ- 
ously possession  of  this  note,  and  bad  held  it  as  the  separate  pro- 
perty of  Cotton,  who  they  knew  was  liable  only  for  his  half  of  the 
partnership  debt ;  they  could  not,  therefore,  without  his  express 
consent,  apply  it  to  the  debt  of  another  person. 

The  facts  in  relation  to  the  claim  of  Mrs.  Wilder,  are  these.  On 
the  2dd  of  November,  1836,  she  obtained,  against  the  insolvent, 
a  judgment  for  $5500,  a  balance  yet  due  to  her  as  the  purchase 
money  of  a  plantation  and  some  slaves,  sold  to  him  by  her  hus* 
band,  Anthony  Griffin,  on  the  23d  of  February,  1835,  with  inte- 
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rest  at  ten  per  cent  per  annum  from  the  1st  of  January,  1635,  on 
certain  notes  forming  this  amount.    The  judgment  allowed  her, 
moreover,  the  sum  of  $10,000,  ^ith  ten  per  cent  interest   peran- 
mim  from  its  date,  until  final  payment.     On  the  same  day  she  en- 
tered into  a  settlement,  or  compromise,  in  which,  among  other 
things,  she  allowed  him  on  the  $5600,  a  credit  of  $641  50,  and 
on  the  debt  of  $10,000,  another  credit  of  $3500,  and  for  the  bal- 
ance of  $6500,  she  received  four  notes  of  $1625  each,  payable  at 
one,  two,  three,  and  four  years,  bearing  ten  per  cent  interest.    To 
secure  the  payment  of  the  five  remaining  notes  given  in  1835, 
and  the  four  notes  of  $1625  each,  the  insolvent  executed  a  mort-^ 
gage  to  her  on  the  land  he  had  purchased  from  her  husband,  and 
on  a  certain  number  of  slaves.    Two  of  the  notes  of  $  1 625  not  ha- 
ving been  paid  at  maturity,  she  sued  out  an  order  of  seizure  and 
sale  against  the  land  and  slaves.     A  sale  of  the  land  and  of  two  of 
the  slaves  took  place,  on  the  2d  of  August,  1841,  under  her  writ, 
and  another  writ  of  Wolf,  Bishop  6c  Co.,  as  holders  of  one  of  the 
notes  of  $1625.    At  this  sale,  Mrs.  £.  A.  Wilder  became  herself 
the  purchaser  of  the  land  subject  to  her  vendor's  privilege,  and  of 
the  two  slaves  mortgaged  to  her,  with  others,  on  the  23d  of  No- 
vember, 1836.      The  property  was  adjudicated  to  her  for  nine 
thousand  eight  hundred  and  ninety-five  dollars.      On  calcula- 
ting up  to  the  day  of  the  Sheriff's   sale  the  interest  due  on 
the  remaining  notes  given  for  the  land  in  1835,  we  find  that 
the  balance  of  the  price  then  due  to  Mrs.  Wilder,   amounted 
to  $8268  04.     The  Judge,  it  appears,  applied  to  the  payment  of 
this  balance,  $7215  04,  the  amount  of  her  bid  for  the  land,  after 
deducting  a  previous  mortgage  in  favor  of  the  City  Bank,  thus 
leaving  unpaid  the  $1053,  for  which  only  he  allowed  to  her  a  ven- 
dor's privilege  on  the  slaves  sold,  together  with  the  land,  by  An- 
thony Griffin.      As  to  the  proceeds  of  the  slaves  Adam  and  Levi, 
he  imputed  the  amount  to  the  remaining  notes  of  $1625,  secured 
by  the  mortgage  on  these  slaves,  and  others  in  November,  1836. 
This  left  a  balance  due  Mrs.  Wilder,  of  $4975,  for  which  she 
complains  that  the  judgment  disallows  her  a  privilege  on  the  re- 
maining slaves,  sold  by  her  husband  to  the  insolvent,  in  1835. 
The  Judge  below  did  not  err.      Mrs.  Wilder  having  became  the 
purchaser  of  the  land,  subject  to  her  vendor's  privilege,  bearing 
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date  the  23d  of  February,  1835,  and  to  her  mortgage  claim  under 
the  settlement  of  the  23d  of  November,  1836,  these  debts  were 
extinguished  by  confusion,  in  the  same  manner,  and  in  the  same 
order  as  if  another  person  had  bought  the  property,  and  the  price 
had  been  applied  to  the  payment  of  these  two  debts.  Civil  Code, 
art  2214.  Code  of  Practice,  art.  708.  3  La.  212.  It  is  said 
that,  as  she  had  a  mortgage  on  the  land  and  the  slaves,  and  the 
sale  was  made  at  her  suit  on  the  two  notes  of  $1625,  the  money 
brought  by  the  land  should  not  have  been  imputed  exclusively  to 
her  privileged  debt,  but  that  the  most  legal  and  equitable  mode  of 
applying  it  would  have  been  to  impute  it  to  the  whole  debt  of  Mrs. 
Wilder,  without  any  distinction  ;  and  we  are  referred  to  the  rules 
laid  down  in  the  code  for  the  imputation  of  payments,  when  two 
debts  are  of  the  same  nature,  and  equally  onerous.  Civil  Code, 
art.  2162.  These  rules,  which  are  to  govern  in  the  settlement  of 
accounts  between  a  debtor  and  his  creditor,  cannot  clearly  be  en- 
forced to  the  prejudice  of  third  persons.  As  soon  as  the  insolvent, 
who  became  the  tutor  of  Wm.  and  David  Stokes,  on  the  10th  of 
May,  1834,  bought  of  Anthony  Griffin  the  land  and  slaves,  in 

1835,  their  legal  mortgage  attached  to  the  property,  subject  only 
to  the  vendor's  privilege  for  the  price.  The  moment  this  was 
paid,  their  mortgage  necessarily  took  effect,  and  has  precedence 
of  that  of  Mrs.  Wilder,  derived  from  the  settlement  of  November, 

1836.  The  effect  of  the  imputation  contended  for,  would  be,  to 
postpone  their  mortgage  to  hers  on  the  slaves  sold  to  the  insolvent, 
by  Anthony  Griffin.  The  Judge,  therefore,  was  right,  in  allow- 
ing her  a  priority  on  the  proceeds  of  the  slaves  only,  for  the  bal- 
ance of  the  price,  to  wit,  $1053. 

As  to  the  amount  allowed  to  William  and  David  Stokes  by  the 
judgment,  we  have  examined  the  evidence,  and  can  find  nothing 
in  it  which  authorizes  us  to  say,  that  it  has  been  erroneously  de- 
creed to  them. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  so  amended  as  to  substitute  Mrs.  Diey  M.  Cotton  in  place  of 
Lambeth  &  Thompson,  as  the  owner  of  the  note  of  $1966  66§-, 
mentioned  in  the  tableau ;  and  that  the  judgment  be  affirmed  in  all 
other  respects  ;  the  costs  of  this  court  to  be  borne  by  the  appel- 
lants Lambeth  6c  Thompson. 
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Same  Case— Application  foit  a  Rfi-HEAmKo. 

Tlie  role  iUi;re  decisis  is  entitled  to  great  weight  and  respect,  whete  there  bis  beeii 
w  any  point  of  law  a  series  of  adjndicatloris,  all  to  the  same  effect ;  bat  a  sin^ 
gle  decision^  believed  to  have  been  anadvisedly  or  erroneously  made,  will  be  over- 
ruled. 

Brent  and  O.  N.  Ogden,  for  Lambeth  &  Thompson,  ptayed 
for  a  re-hearing  on  the  ground,  that  the  court  erred,  in  deciding 
the  note  for  $1966  66f,  to  be  the  properly  of  D*  M.  Cotton,  and 
in  sustaining  the  decision  of  the  lower  court  refusing  to  allow  in- 
terest from  the  dale  of  the  note.  The  decision  as  to  the  illegality 
of  such  stipulations  must  affect  existing  conlracls  to  a  great 
amount.  The  practice  of  taking  notes  for  the  price  of  property 
sold  on  credit,  whh  the  condition  that  they  should  bear  interest 
at  ten  per  cent  from  date,  if  not  paid  at  maturity,  originated  more 
than  twenty  years  since,  under  the  sanction  of  this  court.  Such 
noted  have  been  repeatedly  sued  upon,  and  their  amounts,  wiih 
the  interest  so  stipulated,  recovered.  Many  cases  have  been 
brought  up  to  this  court,  with  evidence  establishing  a  sale  on  ere- 
dit,  and  the  judgments  of  the  lower  courts  for  the  principal  and 
interest  have  been  invariably  affirmed.  If  the  legal  question  of 
the  validity  of  such  stipulations  has  not  been  raised,  it  was  be- 
cause the  decision  in  Laud^dale  v.  Gardner^  8  Mart.  716,  de- 
cided in  1820,  was  regarded  as  having  settled  the  question.  The 
court  say,  that  the  note  sued  on  in  the  case  of  Lauderdale  v. 
Gardner^  *'does  not  appear  to  have  been  given  for  properly 
bought  on  a  credit."  From  an  examination  of  the  original  record 
in  that  case,  it  will  be  found,  that  the  note  was  given  for  the  price 
of  two  negroes^  and  that  the  note  itself,  which  was  in  evidence, 
expressed  the  consideration.  It  was  for  $1600,  payable  at  twelve 
months,  not  at  two  months  as  stated  in  the  report,  with  a  condi- 
tion, that  it  should  bear  '^  interest  from  date,  if  not  punctdally 
paid,  at  ten  per  centum  per  annum.^*  The  District  Judge  re- 
fused to  allow  interest  except  from  the  maturity  of  the  note,  and 
this  refusal  Was  assigned  as  error,  in  express  terms,  in  the  peti- 
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lion  of  appeal  itself.  With  the  question  thus  directly  before 
them,  this  court  reversed  the  judgment  of  the  lower  court,  and 
rendered  one  for  the  amount  of  the  note,  with  interest  at  ten  per 
cent  from  its  date.  The  case  so  decided,  and  the  one  now  be- 
fore the  court,  are^  identical.  The  rule  stare  decisis  should  be 
particularly  adhered  to  in  a  case  like  this,  where  it  is  of  infi- 
nitely less  importance  how  the  law  is  settled,  than  that  it  should 
be  settled. 

Although  the  Civil  Code,  art.  1929,  speaks  of  interest  as  "the 
damages  due  for  delay  in  the  performance  of  an  obligation  to  pay 
money,"  it  is  perfectly  clear,  that  a  note  may  be  taken,  either  for 
property  sold  on  a  credit,  or  for  an  existing  debl,  with  interest 
from  its  date,  without  being  usurious.  Had  the  note  in  suit  sti* 
pulated  for  interest  at  ten  per  cent  absolutely  from  its  date,  the 
debtor  would  not  have  been  in  mora^  until  after  its  maturity.  Such 
a  note  would  only  difier  from  the  one  sued  on,  in  this,  that  in  the 
latter  a  condition  was  inserted  favorable  to  the  debtor,  the  per- 
formance of  which  was  optional  with  him,  and  which  if  performed 
would  have  exonerated  him  entirely  from  the  payment  of  any  in- 
terest whatever.  Can  such  a  condition  be  construed  to  make  a 
contract  usurious,  which,  without  it,  would  have  been  binding  and 
legal  ?  Will  not  a  creditor  who  loses  his  money  by  such  a  process 
of  reasoning,  consider  himself  a  victim  to  one  of  those  hard  con* 
st'ructions  and  strained  inferences,  of  which  Lord  Bacon  says,  that 
wise  Judges  should  beware?  Much  importance  has  been  at- 
tached to  the  fact,  that  by  the  published  terms  of  the  sale,  it  was 
to  be  on  a  credit  of  one,  two,  and  three  years.  On  this  fact  the 
decision  of  the  court  seems  to  have  been  entirely  based.  It  is 
argued,  that  in  consideration  of  this  extended  credit,  the  pur- 
chaser paid  more  for  the  property  than  he  would  otherwise  have 
done — that  he  paid  for  the  time,  in  the  enhanced  price.  But  the 
court  should  also  have  inferred,  that  the  purchaser  likewise  took 
into  consideration,  that,  on  failure  to  pay  at  maturity,  he  would 
be  responsible  for  interest  from  the  day  of  sale.  If  the  credit 
operated  to  enhance,  the  penalty  tended  to  diminish  the  price. 

By  the  £nglish  law,  which  is  extremely  rigid  against  usury, 
which  vacates  the  contract  entirely,  and  renders  the  taking  of 
more  than  legal  interest  an  indictable  offence,  it  is  not  considered 
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usurious  to  stipulate  for  even  a  higher  rate  of  interest  than  that 
allowed  by  law,  where  the  debtor  is  permitted  to  discharge  both 
the  interest  and  principali  by  paying  the  latter  at  the  time  fixed 
on.  7  Bacon's  Abridgment,  190,  et  seq.  Chitty  on  Contracts,  and 
Hawkins'  Pleas  of  the  Crown. 

As  to  the  ownership  of  the  note :  The  court  say,  that  D.  M. 
Cotton  alleged,  that  the  note  was  received  by  the  appellants, 
Lambeth  &  Thompson,  as  collateral  security  for  future  advances, 
and  that  this  has  not  been  denied  by  them.  No  inference  unfa- 
vorable to  Lambeth  &  Thompson  should  be  drawn  from  this  cir- 
cumstance, as  they  could  not  have  denied  this  allegation.  To 
have  done  so  would  have  been  in  the  nature  of  a  replication,  not 
allowed  by  our  practice.  The  note,  whether  given  as  a  payment, 
or  to  secure  future  advances,  was  a  negotiable  instrument,  trans- 
ferred before  maturity,  which  Lambeth  &  Thompson  received  as 
so  piuch  money.  If  V.  F.  Cotton  chose  to  pay,  both  for  himself 
and  his  partner,  he  cannot  recover  back  what  he  has  so  paid. 
Had  he  not  volunteered  the  payment,  Lambeth  &  7'hompson 
might  have  secured  from  his  partner,  the  share  for  which  he  was 
responsible  to  them.  Cotton's  wife  has  no  more  right  than  her 
husband  to  claim  the  note.  There  was  nothing  on  it  to  show  her 
title.  It  was  endorsed  in  blank,  and  in  the  possession  of  the  hus* 
band. 

MoRPflT,  J.  A  re-hcaring  is  prayed  for  in  this  case.  No  new 
arguments,  or  authorities,  have  been  adduced,  in  relation  to  the 
question  of  back  interest^  (as  it  is  called,)  but  the  rule  stare  de- 
cms,  has  been  pressed  upon  us  with  zeal  and  ability.  The  coun- 
sel has  shown,  by  the  original  record  of  the  suit  of  Lauderdale  v. 
Oardnery  that  the  facts  in  that  case  were  different  from  what  we 
supposed  they  were,  from  the  imperfect  and  incorrect  report  of 
it  found  in  8  Mart.  716.  The  note  sued  on  apears  to  have  been 
given  in  that,  as  in  the  present  case,  in  payment  for  slaves  sold 
on  credit ;  but  the  question  of  usury  was  not  even  raised  by  the 
pleadings  in  the  inferior  court.  The  only  defence  set  up  in  the 
answer  was,  that  the  defendant,  Sarah  Gardner,  having  renounced 
the  community  existing  between  her  and  her  late  husband,  was 
not  liable  for  its  debts.  The  point  in  relation  to  the  stipulation 
of  back  interest,  seems,  however,  to  have  been  made  in  the  argu- 
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ment  in  the  appellate  court,  as  we  find  that  in  deciding  the  case, 
the  court  express  their  opinion  on  the  legality  of  such  a  cove- 
nant, although  they  do  not  state  as  fully,  as  could  be  desired,  the 
grounds  on  which  it  was  contested.  It  is  evident,  from  the  man- 
ner in  which  the  question  was  disposed  of,  that  the  point  was  not 
fully  developed,  as  it  has  been  on  the  present  occasion.  The 
case  was,  moreover,  decided  under  the  Code  of  1808,  which  in 
its  provisions  is  far  from  being  as  explicit  on  the  subject,  as  that 
of  1825.  Had  the  question  occurred  under  the  latter  Code, 
and  had  it  been  then  presented  to  the  court  in  the  same  light  as 
it  has  been  to  us,  it  is  doubtful  whether  they  would  have  come 
to  the  same  conclusion.  But  be  this  as  it  may,  this  decision  is 
the  only  one  in  our  reports  in  which  the  point  appears  to  have 
been  at  all  considered.  In  the  two  other  cases  referred  to  by  the 
counsel,  that  of  Glover  v.  Dott/y  and  that  of  Hooper  and  Thomas 
V.  Hyams,  Executor^  the  point  was  passed  stcb  sileniio.  We  qan- 
not  consider  the  case  in  8  Martin,  as  so  settling  our  jurisprudence 
on  this  subject,  as  to  make  it  our  duty  to  surrender  to  it  our  deli- 
berate opinion  on  this  question.  The  rule  stare  decisisj  is  enti- 
tled to  great  weight  and  respect,  when  there  has  been  on  a  point 
of  law,  a  series  of  adjudications  all  to  the  same  effect;  but  when 
we  are  presented  with  a  single  decision,  which  we  believe  to  have 
been  unadvisedly  made,  it  is  incumbent  on  us  to  overrule  it,  if 
we  entertain  a  different  opinion  on  the  question  submitted.  As 
to  the  stress  laid  on  the  circumstance,  that  in  the  section  of 
country  from  which  this  appeal  has  come,  the  practice  has  long 
and  universally  obtained  under  that  decision,  of  taking  notes  for 
the  price  of  property  sold  on  credit,  conditioned  to  bear  interest 
at  ten  per  cent  per  annum  from  date,  if  not  paid  at  maturity,  we 
have  only  to  say,  that  the  sooner  a  slop  is  put  to  such  a  practice, 
the  better.  It  is  no  great  hardship,  that  the  parties  making  such 
contracts  should  be  restricted  to  the  highest  rate  of  conventional 
interest  allowed  by  law,  for  any  delay  they  may  experience  in  the 
collection  of  their  debts.  Even  for  the  sake  of  preserving  our 
consistency,  (so  earnestly  recommended  to  us,)  we  cannot  believe 
ourselves  justifiable  in  allowing,  over  and  above  such  interest,  a 
penalty  or  damages  amounting,  in  this  instance,  to  thirty  per  cent 
of  the  instalment  claimed,  and  in  some  instances,  as  we  under- 


Digitized  by 


Google 


OCTOBER,  1843.  229 


Griffin  Y.  His  Creditors. 


Stand,  to  fifty  per  cent  on  the  debts  due.  On  the  illegality  of 
such  a  stipulation,  we  can  not  entertain  a  doubt  Conventional 
interest,  whether  it  is  stipulated  eo  nomine^  or  in  the  shape  of  a 
penalty  for  the  default,  or  delay  in  the  performance  of  an  obliga- 
tion to  pay  money,  can  not  exceed  ten  per  cent  per  annum,  on  the 
amount  due,  Civil  Code,  arts.  1929,  2121,  2S95.  There  is  no 
difference  between  stipulating  a  higher  rate  of  interest  than  ten 
per  cent  per  annum,  for  the  delay,  and  stipulating  only  ten  per 
cent,  but  to  be  calculated  on  a  longer  time  than  the  delay  which 
has  occurred,  or  may  really  occur.  In  the  present  case,  nothing  was 
due  before  the  maturity  of  the  note  sued  on.  Had  the  drawer  then 
paid  it,  nothing  in  the  shape  of  interest  could  have  been  claimed 
of  him.  If  the  holder  is  entitled  to  any,  it  is  clearly  due  ex  mora, 
and  cannot  exceed  ten  per  cent  per  annum,  for  the  time  that  the 
payment  of  the  capital  has  been  delayed.  In  a  sale  on  credit,  the 
price  the  purchaser  agrees  to  give,  is  larger  in  proportion  to  the 
credit  given,  and  pays  not  only  for  the  property,  but  for  its  use 
and  enjoyment  between  the  day  of  the  sale  and  the  stipulated 
time  of  payment ;  therefore,  any  interest  that  might  be  stipulated 
to  run  during  that  interval,  forms  no  part  of  the  price,  and  can  be 
viewed  in  no  other  light  than  as  a  penalty  for  the  delay,  or  default 
'to  pay  such  price.  But  it  is  urged,  that  if,  by  the  published 
terms  of  the  sale,  the  extended  credit  was  announced  to  the  peo- 
ple, it  was  also  made  known  to  them,  that  they  would  have  to 
give  notes  bearing  interest  at  ten  per  cent  from  date,  if  not  paid 
at  maturity  ;  that  if,  on  the  one  side,  the  long  credit  operated  upon 
the  minds  of  the  purchasers  to  increase  the  price,  the  danger  of 
having  to  pay  back  interest  must,  on  the  other  side,  have  operated 
to  its  diminution.  Admitting  this  to  be  true,  does  it  in  any  way 
render  suoh  a  stipulation  more  legal  ?  If,  instead  of  such  back 
interest  at  ten  per  cent,  the  published  terms  of  the  sale  had  an- 
nounced that  the  notes,  in  case  of  non-payment,  should  bear 
twenty  per  cent  from  their  maturity,  would  the  announcement  of 
such  a  stipulation  render  it  less  usurious  ?  Could  it  be  pretended 
that,  because  the  purchaser  had  it  in  his  power  to  relieve  himself 
from  such  interest  by  paying  the  principal  at  the  time  fixed,  there 
was  no  usury,  and  that  the  stipulation  should  be  enforced  ? 
Could  it  be  said,  that  as  he  had  so  made  his  contract,  he  should 
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be  bound  by  it  ?  A  purchaser,  under  such  circumstances,  noay 
well  flaiter  himself,  that  he  will  be  able  to  pay  the  price,  which 
he  considers  moderate  by  reason  of  the  credit  allowed,  and  that 
he  will  not  incur  the  penalty.  The  law  protects  contracting 
parties  against  their  own  imprudence  and  folly  in  such  a  case ;  and 
a  stipulation,  usurious  in  itself,  cannot  be  rendered  legal  by  the 
inconsiderate  consent  that  may  have  been  given  to  it,  at  the  time 
of  the  contract.    6  Duranton,  No.  488. 

In  relation  to  the  ownership  of  the  note  of  $1966  66|,  we 
have  no  reason  to  be  dissatisfied  with  the  conclusion  to  which  we 
came. 

Re-hearing  refused. 


Lewis  A.  Collier  v,  Josiah  Stanbrough. 

A  judgment  rendered  by  a  court  of  the  United  States,  cannot  be  execated  by  the 
aeizare  and  sale  of  the  property  of  an  insolvent  aaccesaion,  under  the  adminiatriF 
tion  of  an  executor,  curator,  or  adminiatrator.  It  can  only  be  aatisfied^y  present- 
ing it  to  the  Court  of  Probates,  under  whose  direction  the  succession  is  being  ad- 
ministered, for  classification,  and  payment  in  due  course  of  administration.  Nor 
can  a  court  of  the  United  Statea  issue  an  order  of  seizure  and  aale,  (executory  pro- 
cess,)  against  property  belonging  to  aoch  a  aocceasion.  It  waoU  jnriadictioo, 
raUorte  maUria.    Such  jurisdiction  belongs  exclusively  to  the  Conrt  of  Probates. 

Local  laws  of  the  states  can  never  confer  jurisdiction  on  the  couru  of  the  United 
States.  They  can  only  furnish  rulei  to  ascertain  the  rights  of  the  partiea,  and  thus 
assist  in  administering  the  proper  remedies,  where  jurisdiction  has  been  vested  by 
the  lawa  of  the  United  Statea. 

Appeal  from  the  District  Court  of  Madison,  WillsoTin  J. 

Stockton^  Steele  and  Copley,  for  the  appellant.  The  legality 
of  the  execution  of  a  writ  from  a  court  of  the  United  States, 
cannot  be  examined  into  by  a  state  court.  4  Cranrh,  33:1.  2 
Peters,  163.  6  lb.  655.  10  lb.  474.  Yelverton,  179,  180.  A 
bona  fide  purchaser  at  a  Sheriff's  sale,  will  be  protected,  though 
the  writ  was  illegal,  or  illegally  executed.  1  Cowen,  644.  Yel- 
verton, 179.  A  state  court  cannot  enjoin  an  execution  from  a 
court  of  the  Uniicd  States.    7  Cranch,  280.    Though  the  Mar- 
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shal  did  not  obtain  possession  of  the  notes  themselves,  notice  of 
the  seizure  to  the  debtor  and  holder,  was  equivalent  thereto.  5 
La.  484.  10  La.  452.  Moveables  seized  in  execution  are  not 
required  to  be  appraised.  Code  of  Practice,  arts.  671,  680,  681, 
693,  (No.  7,)  722. 

Amonett,  on  the  same  side.  No  state  court  can  enjoin  pro- 
ceedings under  a  judgment  of  a  Circuit  Court  of  the  United 
States.  1  Kent's  Comm.409.  5  Cranch,  115.  7  lb.  279.  10 
Whealpn,  21.  3  Story  on  Const.,  625.  The  stale  law  requir- 
ing that  all  claims  for  money  due  by  successions,  administered 
by  curators,  <fec.,  shall  be  enforced  only  in  Courts  of  Probate,  is 
contrary  to  the  constitution  and  laws  of  the  United  States.  Const. 
U.  S.  3  art.  sect.  2  ;  1  art.  sect.  10.  Act  of  Congress  of  24  Sep. 
1 789,  sect.  11.  1  Kent's  Comm.  419.  4  Wheaton,  1 22, 209.  1 2 
lb.  213.  8  lb.  253.  10  lb.  61.  5  Cranch,  115.  2  Peters,  136, 
157.  3  Story's  Comm.  on  Constitution,  646.  The  United  States 
courts  have  jurisdiction  over  executors,  curators,  &c.,  when  the 
residence  of  the  parlies  is  such  as  to  confer  it.  Act  of  Congress, 
24  Sep.  1789,  ^  31.  4  Dallas,  12.  1  Condens.  Rep.  U.  S.  10, 
217.  The  interest  of  a  parly  in  a  note  may  be  sold,  tliough  the 
note  itself  remain  in  the  possession  of  the  defendant.  Code  of 
Practice,  arts.  642,  647.  2  Mart.  N.  S.  616.  4  lb.  N.  S.  56, 
418.     8  lb.  N.  S.  213.     5  La.  486.     14  La.  132. 

Phillips^  Dunlap,  Bemiss  and  Browder,  for  the  defendant 
The  Court  of  Probates  had  original  and  exclusive  jurisdiction, 
ratione  materitB,  of  all  claims  against  the  succession.  3  Peter's 
Condens.  Rep.  311.  Execution  against  a  succession  is  unknown 
to  our  laws,  by  which,  in  such  a  case  as  the  present,  the  courts 
of  the  United  States  are  bound.  13  Peters,  45.  Such  process, 
if  allowed,  would  destroy  the  privileges  recognized  by  law,  and 
substitute  others. 

Simon,  J.  The  plaintiff  represents,  that  he  is  the  owner  of  a 
certain  debt  which  was  originally  due  by  one  Dougal  M'Call,  to 
the  vacant  succession  of  Jesse  Harper,  deceased,  that  the  debt  is 
evidenced  by  three  promissory  notes  made  payable  by  M'Call,  to 
the  order  of  David  Stanbrough,  curator  of  the  said  vacant  estate  ; 
and  that  said  three  notes  are  secured  by  a  mortgage  on  a  certain 
tract  of  land  in  the  parish  of  Madison.    He  further  states,  that  be 
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purchased  the  said  notes  at  a  Marshal's  sale,  regularly  made  by 
virtue  of  a  writ  of  ji.  fa.  issued  on  a  judgment  rendered  against 
said  curator  by  the  District  Court  of  the  United  States,  for  the 
Eastern  District  of  Louisiana.  He  also  alleges,  that  the  defen- 
dant Josiah  Stanbrough,  illegally  possessed  himself  of  the  first 
due  of  said  notes,  obtained  upon  it  an  order  of  seizure  and  sale 
of  the  property  mortgagedi  and  that  the  Sheriff  is  about  to  proceed 
to  sell  the  land  ;  and  that  if  he  is  permitted  to  proceed  to  the  said 
sale,  it  will  cause  the  petitioner  an  irreparable  injury*  He  fur- 
ther avers,  that  he  is  a  creditor  of  the  said  vacant  succession  in  a 
large  amount,  and  that  said  estate  is  insolvent ;  that  said  curator 
has  connived  with  the  defendant  Josiah  Stanbrough,  to  cheat  and 
defraud  the  estate  and  the  creditors  thereof,  &c. ;  and  that  said 
Josiah  took  the  note  in  question  with  a  full  knowledge  of  plain- 
tiff's claim,  and  gave  no  value  or  consideration  for  it.  He  prays 
to  be  declared  to  be  the  owner  of  the  note ;  but  that,  if  he  fails  in 
his  demand,  said  note  may  be  adjudged  to  belong  to  the  said  va- 
cant estate,  and  that  the  defendant  may  be  perpetually  enjoined 
from  further  proceedings,  &c.  A  writ  of  injunction  was  issued 
accordingly. 

The  defendant  first  pleaded  the  general  issue ;  denied  specially, 
that  the  plaintiff  has  an]f  right  to  the  note  alluded  to  in  his  peti- 
tion ;  denied  also,  that  said  note  was  ever  legally  seized,  or  levied 
on,  or  sold  by  the  United  States'  Marshal ;  and  averred,  that  he 
himself  was  the  rightful  owner  of  said  note  ;  that  the  sale  made 
by  the  Marshal  was  null  and  void,  because  the  forms  of  law  were 
not  observed  by  said  Marshal  in  making  the  sale ;  that  there  was 
no  legal  seizure,  no  legal  appraisement,  and  no  advertisement ; 
that  said  sale  was  illegal  and  fraudulent  upon  its  face,  and  is  an 
absolute  nullity;  and  finally,  that  succession  property  in  this 
State,  in  due  course  of  administration,  in  the  Probate  Courts  of 
Louisiana,  cannot  be  legally  subjected  to  any  writ  of  execution 
from  the  federal  courts,  and  that  a  sale  thereof  conveyed  no  rights 
to  the  plaintiff.  He  prayed,  that  the  plaintiff's  claim  might  be 
rejectedi  and  the  injunction  be  dissolved  with  damages,  &c. 

The  court,  a  qua,  rendered  judgment  in  favor  of  the  defendant, 
dissolved  the  injunction,  and  condemned  the  plaintiff,  and  his 
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surety  on  the  injunction  bond  to  pay  to  the  defendant  $427  dam- 
ages ;  and  from  this  judgment,  the  plaintiff  has  appealed. 

The  evidence  establishes  the  following  facts :  A  judgment 
was  rendered  in  the  United  States  Court,  Ninth  Circuity  Eastern 
District  of  Louisiana,  in  the  suit  of  The  Farmers  Bank  of  Virgi- 
nia T.  David  Stanbroughy  curator  of  the  estate  of  Jesse  Harper^ 
deceased,  for  upwards  of  812,000 ;  the  Marshal  proceeded  to  ex- 
ecute said  judgment  against  the  curator,  whereupon  the  curator 
obtained  a  writ  of  injunction  from  the  Court  of  Probates  to  arrest 
the  sale,  which  injunction  was  dissolved,  on  the  grounds  of  usur- 
pation, and  assumed  authority  by  the  said  Court  of  Probates. 
The  Marshal  then  proceeded  to  seize  all  the  rights  and  title  of 
the  curator  to  three  promissory  notes  secured  by  special  mort- 
gage, then  in  his  hands,  and  notified  him  of  the  seizure.  The 
sale  was  advertised,  but  the  notes  were  not  appraised  ;  and  the 
three  notes  were  adjudicated  by  the  Marshal  to  the  plaintiff  in 
this  cause,  for  the  sum  of  $3500  cash.  The  aggregate  amount  of 
the  notes  is  $1 1,433  66<  After  the  sale  of  the  notes,  the  first  due 
of  the  same,  was  endorsed  over  and  transferred  by  the  curator  to 
Josiah  Stanbrough,  who  obtained  an  order  of  seizure  and  sale 
thereon ;  whereupon,  the  present  suit  wa6  instituted,  and  the  in- 
junction sued  out. 

It  is  further  admitted  in  the  record^  that  the  plaintifif  is  a  cre- 
ditor of  Jesse  Harper's  estate  and  that^  for  ten  years  at  least,  said 
succession  has  been  insolvent ;  that  David  Stanbrough  is,  and 
has  been  the  curator  of  said  estate  ever  since  the  first  of  January, 
1840;  that  an  inventory  of  said  estate  was  taken  by  the  Probate 
Court ;  that  a  sale  of  the  property  took  place^  and  that  the  notes 
in  dispute  are  the  proceeds  of  the  sale;  and. that  all  tlie  proceed- 
ings took  place  by  order  of  the  Probate  Court.  It  is  also  admit- 
ted, that  the  notes  sold  by  the  Marshal  never  came  into  bis  corpo- 
real possession,  5cc. 

There  is  no  evidence  that  the  note  in  question  did  not  come 
fairly  into  the  possession  of  the  defendant*  The  note  is  endorsed 
by  the  curator,  and  it  appears  to  have  been  so  endorsed^  previ- 
ous to  its  being  protested  for  non-payment. 

This  case  presents  a  question  very  similar^  in  its  nature  and  ef- 
fect, to  the  one  which    we    had   under  our  consideration  in 
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Garrardy  Executor^  and  others  t.  Reed^  lately  decided  at  Ope- 
lousas,  5  Robinson,  506,  in  which  we  held,  in  substance,  that  a 
judgment  rendered  by  a  federal  court  cannot  be  executed  by  the 
seizure  and  sale  of  property  belonging  to  an  insolvent  succession 
under  the  adminisiration  of  a  curator,  administrator  or  testamen- 
tary executor ;  and  that  such  judgment,  sought  to  be  enforced  by 
an  execution  put  in  the  hands  of  the  Marshal,  cannot  be  satisfied 
in  any  other  manner,  but  by  presenting  the  same  to  the  Court  of 
Probates,  for  classification,  to  be  paid  in  the  course  of  adminis- 
tration.   Since  then,  a  very  similar  question  presented  itself  be- 
fore us  at  the  present  term  of  this  court,  in  the  case  of  Lowry^ 
Curator y  v.  Erwirij  ante,  192,  in  relation  to  the   issuing  of 
an  order  of  seizure  and  sale  by  the  Circuit  Court  of  the  United 
States,  in  which  we  have  again  recognized  the  same  doctrine 
supported  by  very  strong  authorities,  and  held,  that  *^  a  creditor, 
residing  in  another  State,  cannot  issue  an  execution  upon  the 
judgment  which  he  has  obtained  in  the.  federal  court,  against  the 
executor,  or  administrator  of  an  estate,  which  is  administered  in 
the  Court  of  Probates  as  insolvent,  and  take  the  property  out  of 
the  hands  of  such  executor  or  administrator,  and  leave  nothing 
for  the  other  domestic  creditors."    As  this  court  said,  in  2  La. 
351,  this  advantage  cannot  be  given  to  a  citizen  of  another  State, 
as  his  right  cannot  be  made  to  depend  upon  the  tribunal  where 
the  remedy  is  sought ;  and  we  came  to  the  conclusion  in  the  case 
of  Lowry^  Curator^  v.  Erunn^  that  "  the  Circuit  Court  of  the 
United  States,  had  no  authority  to  issue  an  order  of  seizure  and 
sale  against  a  testamentary  executor."    The  want  of  jurisdiction 
or  authority  in  such  cases  is  ratione  materuB^  and  such  jurisdic* 
tion  belongs  exclusively  to  the  Probate  Court.    3  Peters'  C(md* 
Rep.  311. 

Here,  the  property  seized  was  already  in  the  hands  of  the  Pro- 
bate Court :  it  was  in  the  possession  of  the  curator  as  an  officer 
appointed  by  that  court ;  this  officer  was  bound  to  dispose  of  it 
under  the  supervision  and  control  of  the  Probate  Court,  and  to 
divide  its  proceeds  between  the  creditors  according  to  their  rank ; 
and  if  it  could  be  for  a  moment  admitted,  that  the  proceeding 
complained  of  by  the  defendant  was  within  the  powers  and  au- 
thority  of  the  federal  court,  it  would  have  the  effect  of  destroying 
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at  once  all  the  legal  privileges  recognized  by  our  laws,  and  create 
new  and  superior  privileges  where  none  can  exist.  It  is  clear, 
that  the  federal  court  was  without  jurisdiction  to  issue  the  exe- 
cution complained  of,  and  the  Marshal  of  the  United  States  was 
without  authority  »to  carry  it  into  effect.  The  doctrine  is  well 
recognized,  that  *'  the  local  laws  of  the  States  of  the  Union,  can 
never  confer  jurisdiction  on  the  courts  of  the  United  States ;  and 
that  they  can  only  furnish  rules  to  ascertain  the  rights  of  the  par- 
ties, and  thus  assist  in  tlie  administration  of  the  proper  remedies, 
where  the  jurisdiction  is  vested  by  the  laws  of  the  United  States." 
1 1  Peters,  175. 

We  must  hold  again,  as  we  did  in  the  two  cases  above  alluded 
to,  that  the  property  of  the  succession  of  Jesse  Harper,  could  not 
be  seized  by  the  Marshal  of  the  United  States,  and  that  the  sale 
thereof  made  by  him  to  the  plaintiff,  under  the  execution  issued 
against  the  curator  of  the  said  vacant  and  insolvent  estate,  is  a 
mere  nullity. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  afllrmed  with  costs ;  without  prejudice  to  the  right  which  the 
plaintiff  may  have  to  claim  and  recover  of  the  estate  of  Jesse  Har- 
per«  whatever  amount  he  may  have  paid  to  the  Marshal  as  the 
price  of  his  purchase  for  the  benefit  of  the  succession. 


6r    M 

Charles  Jones  and  others  v.  John  E.  Hunter  and  another.  |^^'    ^^ 

It  is  not  nacMttrj  that  a  teaUmant  made  in  another  State  ahoold  he  ezeeated  ac- 
cording to  the  forma  praecribed  by  oor  laws  to  have  a£bot  here.  It  ia  aafficient 
that  it  he  clothed  with  all  the  formalitiea  prescribed  for  ita  Talidity  in  the  place 
where  it  waa  made,  by  the  laws  of  which  iu  form  it  to  be  governed.    C.  C.  1569. 

Where  a  will  ezeeated  in  another  State  haa  been  admitted  to  probate  there,  by  a 
coort  of  competent  jdriadiction«  it  will  be  praaomed  that  the  formalitiea  required  by 
the  lawa  of  that  State  were  complied  with,  and  that  thejadgmeut  of  the  court  was 
lendered  after  doe  and  legal  proceeding*.  No  objection  that  it  waa  not  proved  ae 
cording  to  thoae  lawa  will  be  listened  to. 

An  omission  to  state,  in  the  certificates  appended  to  an  exemplification  of  a  will  and 
of  the  probate  thereof  in  another  State,  that  the  Jodge  who  certifiee  to  the  oonect- 
I  of  the  copy  ia  ike  prtsiding  Judge,  is  immaterial,  where  it  ia  well  known  that 
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the  Prohate  Coorte  of  that  State  are  compoeed  of  bat  a  tingle  Judge.  Act  of  Con- 
greieofd6  May,  1790.     . 

Though  a  will,  made  in  another  State  according  to  ita  laws,  may  hare  effect  and  be 
executed  here,  ita  dispositions  or  effect,  where  the  property  disposed  of  is  situated 
here,  most  be  goremed  by  our  laws — le^e  rei  siUt-^oatby  the  law  of  the  place  of  its 
execution.    C.  C.  10,  483. 

The  acknowledgment  of  ap  illegitmate  child  in  a  will,  is  sufficient  to  entitle  such 
qhjld,  when  npt  a  colored  one,  to  be  considered  a  duly  acknowledged  natural  child, 
and  to  receive  as  such.    G.  C.  921,  226,  227. 

Art.  1589,  of  the  Oivil  Code,  creates  no  exception  to  the  rule,  that  the  transmission  of 
iromoToable  property  aituated  in  this  State,  whether  by  inheritance  or  testamen- 
tary disposition,  most  be  according  to  our  lawa. 

A  disposition  in  faror  of  a  natural  child  or  children,  cannot  exceed  one-fourth  of  the 
property  of  the  tcfautor,  if  he  leave  a  legitimate  brother  or  aister,  or  one-third,  if  he 
leave  more  remote  collateral  relations.  0.  G.  1473.  The  remainder  of  his  estate 
must  go  to  bis  legitimate  relations.    lb.  1474. 

Appeal  from  the  District  Court  of  Concordia,  Ctirry,  J. 

SiMOK,  J.  This  is  an  action  of  FCTendication.  The  circum* 
stances  under  which  this  suit  was  instituted  are  as  follows :  John 
Jones  died  in  Claiborne  county,  Mississippi,  in  the  year  1833. 
At  the  time  of  his  death,,  he  was  seised  and  possessed  of  certain 
property  situated  in  the  parish  of  Concordia,  consisting  of  tracts 
of  land,  forming  a  plantation  which  he  cultivated,  and  a  certain 
number  of  slaves,  and  personal  property,  which  were  all  invento- 
ried by  the  Judge  of  the  parish  of  Concordia,  on  the  7th  of  Oc- 
tober, 1833,  as  composing  part  of  the  estate  of  the  deceased.  It 
appears,  that  the  deceased  left  neither  ascendants  nor  descendants. 
The  plaintiffs,  (five  in  number,)  who  represent  themselves  to  be 
the  brothers  of  the  half  blood,  and  lawful  heirs  of  John  Jones, 
have  instituted  this  suit  to  recover  the  property  left  by  the  de- 
ceased in  the  parish  of  Concordia,  which  property  is  alleged  to 
be  in  the  possession  of  John  E.  Hunter,  and  Thompson  L.  King, 
who  hold  it,  and  claim  to  be  owners  thereof.  In  the  mean  time, 
they  call  upon  the  defendants,  and  one  John  Briscoe,  to  produce  in 
open  court  the  titles  to  the  said  property. 

The  defendants,  in  their  answer,  plead  first  the  general  issue, 
specially  denying  the  heirship  alleged  by  the  plaintiffs,  and  set 
up  title  to  the  property  sued  for,  by  purchase  from  John  Briscoe, 
whom  they  call  in  warranty. 
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In  the  mean  time,  one  William  T.  Proud,  as  tutor  of  Susannah 
Jones,  presented  his  petition  of  intervention,  in  which,  without 
joining  either  of  the  parties,  but  opposing  both,  he  claims  the 
whole  estate  for  ihe  minor  :  ist.  On  the  ground,  that  she  is  the 
duly  acknowledged  natural  child  of  the  deceased,  and  that,  by 
operation  of  law,  the  whole  succession  devolved  upon  her  by  irre- 
gular succession ;  and  2d.  On  the  ground,  that  by  the  last  will 
of  the  deceased,  made  and  executed  in  Mississippi,  and  duly 
proved  and  registered  before  the  Probate  Court  of  Claiborne 
county,  in  said  ^tate,  and  since  duly  recorded  and  ordered  to  be 
executed  by  the  Court  of  Probates  of  the  parish  of  Concordia, 
she  was  instituted  the  only  heir  of  the  deceased,  and  is  entitled  to 
recover  the  whole  amount  of  his  succession. 

To  this  petition  of  intervention,  the  plain! ifis  answered  by  a 
general  denial ;  and  by  denying  specially,  the  heirship  of  Susannah 
Jones.  Two  of  the  plaintiffs  having  died  during  the  pendency 
of  the  action,  their  deaths  were  suggested,  and  their  representa- 
tives called  in  the  suit,  and  made  parties  plaintiffs. 

We  next  find  in  the  record,  the  intervention  of  Lewis  A.  Col- 
lier, asking  to  be  substituted  in  the  place  of  the  defendants  Hun- 
ter ic  King,  to  all  whose  rights  in  the  property  in  dispute,  he 
claims  to  have  succeeded  by  virtue  of  his  purchase  at  a  Sheriff's 
sale  made  in  March,  1841,  by  which,  be  alleges,  he  has  become 
the  only  true  and  lawful  owner  of  all  of  the  said  property.  Two 
amended  petitions  were  subsequently  filed  by  Collier. 

John  Briscoe,  who  had,  in  the  mean  time,  been  called  in  war- 
ranty by  the  defendants,  filed  his  answer  contained  in  a  petition 
of  intervention,  wherein  he  claims  the  property  by  virtue  of  a  sale 
by  public  act,  made  to  him  by  Eliza  Jones,  wife  of  one  Bass,  who, 
it  is  alleged,  was  the  only  collateral  relative  (sister)  of  the  full  blood, 
in  esse^  at  the  death  of  the  said  John  Jones.  He  prays  to  be  recog- 
nized as  the  only  true  and  lawful  owner  of  the  property,  and  that 
L.  A.  Collier,  who  has  the  whole  of  it  in  his  possession,  nrmy  be 
condemned  to  account  to  him  for  all  the  fruits  and  revenues 
to  the  amount  of  $36,000,  and  to  pay  him  $20,000,  damages,  &;c. 
Divers  interlocutory  proceedings  were  had  during  the  progress 
of  this  suit ;  several  motions  were  made  and  overruled ;  and,  at 
last,  the  parties  went  to  trial  before  a  jury,  who  returned  a  verdict 
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in  favor  of  the  intervenor,  Susannah  Jones ;  finding  farther,  that 
the  rents  of  the  property  sued  for,  were  of  a  value  equal  to  that  of 
the  improvements  placed  upon  the  property  in  dispute. 

Collier  moved  for  a  new  trial  by  two  separate  motions ;  and 
presented  an  affidavit  to  show,  that  since  the  trial,  he  had  discov- 
ered new  and  important  evidence,  &c.  The  plaintiffs  also  moved 
for  a  new  trial,  on  the  ground,  that  the  verdict  was  contrary  to 
law.  All  these  motions  were  overruled,  whereupon  the  Judge, 
a  quo,  rendered  a  judgment  of  nonsuit*  against  the  plaintiffs,  and 
in  favor  of  Proud,  tutor  of  Susannah  Jones,  and  against  L.  A. 
Collier,  who,  in  said  judgment,  is  called  the  defendant,  for  the 
property ;  and  from  this  judgment,  the  plantiffs  and  Collier  have 
appealed. 

After  a  careful  inspection  and  perusal  of  the  record,  our  atten- 
tion has  been  called  to  several  bills  of  exception,  which  it  con- 
tains ;  and  particularly,  to  those  taken  to  the  charge  of  the  court, 
a  qiui,  to  the  jury,  in  relation  to  the  effect  of  the  will  of  the  de- 
ceased, produced  in  evidence  by  the  intervener,  Proud,  in  sup- 
port of  the  title  set  up  under  it  by  him  for  his  ward.  This  will 
appears  to  have  been  executed  in  the  State  of  Mississippi,  by 
John  Jones,  who  declares  therein,  that  his  residence  is  in  Lou- 
isiana ;  and  was  so  executed  in  the  presence  of  three  witnesses. 
This  testament  was  admitted  to  probate  in  Mississippi,  after  the 
Court  of  Probates  had  heard  the  evidence  of  one  of  the  witnesses 
to  the  will  to  prove  its  execution,  and  a  judgment  was  regularly 
rendered  by  which  it  was  ordered,  that  said  will  be  received  and 
recorded.  On  presentation  of  a  copy  of  the  will  and  of  the  pro- 
bate and  record  thereof,  had  in  the  State  of  Mississippi,  the  same 
was  ordered  to  be  admitted  to  record  and  executed  by  the  Judge 
of  the  Court  of  Probates,  of  the  parish  of  Concordia,  in  compli- 
ance with  the  provisions  of  our  law,  contained  in  arts.  1681  and 
1682,  of  the  Civil  Code.  Thus,  the  will  under  consideration  be- 
came a  matter  of  record  in  Louisiana,  to  have  its  effect  here, 
provided  the  dispositions  therein  contained,  are  valid,  and  made 
according  to  our  laws. 


*  The  judgment  wa«  an  absolute  one  against  the  plaintifis.    R. 
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On  the  production  of  a  copy  of  the  will  and'  proceedings  in  evi- 
dence in  this  cause,  several  objections  were  made  to  them  by  all 
the  other  parties  to  this  suit,  founded  in  substance  upon  the 
grounds  :  that  said  will  was  not  clothed  with  the  formalities  re- 
quired by  the  laws  of  Louisiana^  that  it  was  not  duly  proved  ac- 
cording to  the  laws  of  Mississippi,  and  that  the  authentication  of 
the  document  produced  was  not  in  conformity  with  the  laws  of 
Congress,  cj-c,  all  which  objections  were  overruled  by  the  lower 
court;  and  the  opponents  having  offered  to  prove  by  the  laws  of 
Mississippi,  which  they  offered  in  evidence,  that  the  probate  of 
said  will  was  not  made  in  conformity  with  those  laws,  the  latter 
were  rejected  by  the  Judge,  a  quo. 

I.  Art.  1589,  of  the  Civil  Code,  provides,  that  "testaments 
made  in  any  of  the  States  of  the  Union,  shall  take  effect  in  this 
State,  if  they  be  clothed  with  all  the  formalities  prescribed  for 
their  validity  in  the  place  where  they  have  been  respectively 
made."  Thus,  it  is  not  necessary,  that  a  will  should  be  made 
according  to  the  forms  prescribed  by  our  laws,  if  executed  in 
another  State,  and  its  form  is  to  be  governed  by  the  laws  of  the 
place  where  it  is  made.  5  Mart.  N.  S.  48.  Here,  it  is  not  ob- 
jected, that  the  will  is  not  made  according  to  the  laws  of  Missis- 
sippi ;  and,  therefore,  we  must  presume,  that  it  was  made  in  due 
form  there,  since  it  received  the  sanction  of  a  competent  court  of 
that  State. 

II.  The  objection,  that  it  was  not  proved  according  to  the  laws 
of  Mississippi,  was  properly  overruled.  The  will  was  admitted 
to  probate  by  a  court  of  competent  jurisdiction ;  and,  in  such  case, 
we  have  always  held,  that  we  will  presume  that  the  formalities 
were  regularly  complied  with.  In  this  case,  therefore,  we  must 
take  for  granted,  that  the  Court  of  Probates  of  Mississippi,  acted 
in  conformity  with  the  laws  of  that  State  ;  and  that  its  judgment 
was  rendered  after  due  and  legal  proceedings. 

HI.  The  record  of  the  probate  of  said  mil  appears  to  be  pro- 
perly authenticated.  It  is  duly  certified  by  the  Clerk  of  the 
court,  "  that  the  transcript  contains  a  true  copy  of  the  last  will 
(and  probate  thereof,)  of  John  Jones,  as  the  same  appears  of  re- 
cord in  his  office,"  and  the  certificate  of  said  Clerk  is  duly  at* 
tested  by  the  Judge  of  the  Probate  Court,  in  and  for  the  county, 
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&c.  It  is  true,  that  the  Judge  is  not  stated  to  be  the  presid- 
ing Judge  ;  but  this  is,  in  our  opinion,  immaterial  in  this  cause, 
as  it  is  well  known,  that  the  Probate  Courts  in  Mississippi,  are 
composed  of  but  one  Judge. 

Having  thus  disposed  of  the  principal  objections  made  to  the 
form  of  the  evidence,  we  have  now  to  inquire  into  the  effect  of 
the  will  in  question  under  our  laws,  and  this  necessarily  leads  us 
to  an  examination  of  the  charge  of  the  court  to  the  jury,  as  ex- 
cepted to  by  the  parties  whose  interest  is  adverse  to  the  execution 
of  the  will. 

The  Judge,  a  quo^  instructed  the  jury,  substantially,  as  fol- 
lows :  Ist.  That  under  the  1589th  art.  of  the  Civil  Code,  a  will 
made  in  due  form,  in  another  State,  according  to  the  laws  of  that 
State,  can  have  effect  in  Louisiana^  2d.  That  the  disposition  in 
this  will  must  be  governed  by  the  laws  of  Mississippi ;  and  that, 
having  been  duly  probated  there,  and  also  ordered  to  be  executed 
here,  it  consequently  operates  on  ^he  property  of  the  testator  si- 
tuated in  Louisiana,  dd.  That  the  will  itself  contains  a  full  ac- 
knowledgment by  the  testator  of  the  intervener  as  his  natural 
daughter.  4th.  That  the  laws  of  Mississippi  should  govern  in 
relation  to  wills,  and  dispositions  of  property  by  will  in  that  State. 
6th.  That  if  the  will  contains  dispositions  which  are  prohibited 
by  our  laws,  as  being  contrary  to  good  morals  or  otherwise,  such 
dispositions  can  have  no  effect ;  but  that  it  is  different  if  the  tes- 
tator in  his  will,  only  makes  a  different  disposition  of  his  property 
from  that  provided  by  our  laws,  and  such  disposition  should  have 
effect,  unless  positively  prohibited.  6th.  That  although  our  laws 
provide,  that  transmission,  by  inheritance,  of  immoveable  pro- 
perty situated  in  the  State,  by  persons  residing  out  of  it,  must  be 
made  according  to  our  laws,  the  case  of  dispositions  by  wUl^  and 
inheritances  by  instituted  heirs  under  the  wiU^  seems  to  form  an 
exception  by  the  art.  1589,  of  the  Civil  Code  ;  and  he  concluded 
by  recommending  to  the  jury,  to  give  to  this  will  such  effect  as  it 
imports  on  its  face,  ^c. 

These  charges  were  excepted  to  by  the  plaintiffs'  counsel,  who 
called  upon  the  Judge,  a  quo,  to  desist  from  charging  the  jury  as 
above  set  forth ;  and  the  Judge  having  refused  to  comply  with 
this  request,  the  counsel  took  a  bill  of  exceptions. 
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Ist.  The  Judge  was  correct  in  this  charge.  We  Jiave  already 
disposed  of  this  point,  and  said,  that  under  the  art.  1589,  by  him 
cited,  a  will  made  in  another  State,  in  the  form  required  by  the 
laws  of  that  State,  can  take  efTcct  in  Louisiana. 

2d.  The  Judge,  a  quo^'m  our  opinion,  erred.  Although  a  will  may 
be  made  in  another  State,  according  to  its  laws,  to  have  effect  in 
Louisiana  ;  and  although  it  may  be  executed  here,  if  found  lo  be  in 
due  form  according  to  the  laws  of  the  Slate  where  it  is  made,  it 
does  not  follow,  that  its  dispositions,  or  its  effect  are  to  be  gov- 
erned by  the  laws  of  the  place  where  the  will  was  made,  when 
the  property  disposed  of  is  situated  in  Louisiana.  Such  disposi- 
tions must  be  governed  lege  rei  sitce,  and  our  Code  contains  posi- 
tive provisions  to  that  effect.  Art.  10,  of  the  Civil  Code,' says, 
that  "  the  effect  of  acts  passed  in  one  country,  to  have  effect  in  ano- 
ther country,  is  regulated  by  the  laws  of  the  country  where  they 
are  to  have  effect ;"  and  art.  483,  of  the  same  Code,  provides,  that 
"  persons  who  reside  out  of  the  State,"  (a  fortiori,  those  who  re- 
side in  it,)  *' cannot  dispose  of  the  property  they  possess  here,  in  a 
manner  different  from  that  prescribed  by  its  laws"  Here,  the 
property  bequeathed  by  the  testator  to  Susannah  Jones,  is  all  si- 
tuated in  this  State ;  and  it  is  clear,  that  her  capacity  to  receive, 
and  the  extent  of  the  disposition  made  in  her  favor,  should  be 
regulated  by,  and  according  to  the  laws  of  Louisiana.  This  doc- 
trine is  so  well  settled  in  our  jurisprudence,  and  the  terms  of  our 
laws  are  so  positive,  that  we  are  at  a  loss  to  conceive  bow  the 
the  Judge,  a  quo,  could,  for  a  moment,  entertain  the  opinion  as 
expressed  by  another  charge,  that  the  art.  1589,  formed  an  excep- 
tion to  the  rule  which  he  appears  to  recognize,  to  a  certain  extent, 
in  his  sixth  charge. 

3d.  The  fact,  that  Susannah  Jones  is  the  illegitimate  child  of 
the  testator,  is  by  him  acknowledged  in  the  testament.  This  may 
perhaps  be  sufficient  to  entitle  her  to  be  considered  as  a  duly  ac« 
knowledged  natural  child  ;  as,  from  the  terms  of  art.  221,  of  the 
Civil  Code,  which  points  out  one  of  the  forms  of  acknowledg- 
ment, it  is  implied,  that  other  proof  of  acknowledgment  may  be 
admitted,  if  the  natural  child  is  not  a  colored  one.  We  think  that 
this  acknowledgment  is  sufficient  to  give  her  capacity  to  receive, 
as  a  natural  child  duly  acknowledged.     See  the  Civil  Code,  arts. 
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226,  and  227  ;  the  last  of  which  provides,  that  the  propf  of  ac- 
knowledgment may  result  from  the  father's  having,  by  all  kinds 
of  private  writings,  acknowledged  the  bastard  as  his  childf  or  from 
his  having  called  him  so. 

4th.  This  charge  is  undoubtedly  correct,  with  regard  to  pro- 
perty situated  in  the  State  of  Mississippi ;  but  incorrect,  if  made 
to  apply  to  property  situated  in  Louisiana. 

5th  and  6th.  These  instructions  are  clearly  incorrect.  Art. 
1589,  of  the  Civil  Code,  contains  no  such  exception  as  that  stated' 
by  the  Judge,  a  quo^  to  the  jury  ;  and  we  have  already  demon- 
strated, that  the  transmission,  by  inheritance,  or  testamentary  dis- 
position, of  immoveable  property,  situated  in  this  State,  must  be 
made  according  to  our  laws.  Now,  in  this  case,  the  disposition 
contained  in  John  Jones'  testament,  by  virtue  of  which  the  inter- 
vener. Proud,  claims  the  estate  in  favor  of  the  minor  Susannah, 
extends  to  one-half  of  all  the  property,  real  and  personal,  which 
he  possesses  in  Louisiana.  Such  a  disposition,  in  favor  of  an 
acknowledged  natural  child,  could  not,  by  the  terms  of  art.  1473, 
of  our  Code,  exceed  one-fourth  of  his  property,  if  he  leaves  legi- 
timate brothers  or  sisters,  and  one-third,  if  he  leaves  more  remote 
collateral  relations.  Thus,  it  is  clear,  that  if  the  plaintiffs,  and 
Eliza  Bass,  or  either  of  them,  have  succeeded  in  showing  that 
they  are  the  legitimate  brothers  and  sisters  of  the  testator,  the  dis- 
position in  favor  of  Susannah,  should  be  reduced  to  one-fourth ;  and 
the  balance  of  the  estate  of  the  deceased,  that  is  to  say,  the 
three  other  fourths,  should  go  to  his  legitimate  relations.  Civil 
Code,  art.  1474.  Where  did  the  lower  Judge  find,  that  accord- 
ing to  the  laws  of  Mississippi,  the  testator  could  dispose  of  the 
whole  in  favor  of  his  natural  child  ?  Those  laws  were  not  proved 
on  the  trial ;  and  again,  the  disposition  can  not  be  governed  by 
any  other  laws  than  those  of  Louisiana. 

With  this  view  of  the  District  Judge's  instructions  to  the  jury, 
we  have  abstained  from  expressing  any  opinion  upon  any  other 
part  of  the  case,  as  it  must  be  remanded  to  the  inferior  tribunal, 
to  be  tried,  de  novo.  We  have  not  deemed  it  necessary  to  ex- 
amine the  points  arising  from  the  motions  made  for  a  new  trial ; 
as,  from  the  opinions  above  expressed,  the  parties  who  complained 
of  the  verdict;  have  attained  their  object,  and  will  have  the  benefit 
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of  submitting  their  respectiTe  pretensions  to  a  new  jury,  before 
whom  they  will  have  an  opportunity  of  producing  the  newly  dis- 
coyered  evidence,  which  was  one  of  their  grounds  for  obtaining  a 
new  trial. 

With  regard  to  the  right  of  Susannah  to  recover  the  property, 
as  inherited  by  irregular  succession. — This  is  a  distinct  title 
which  can  only  prevail,  in  case  the  plaintiffs,  and  Eliza  Bass  fail 
to  convince  the  jury,  that  they  are  the  legitimate  relations  of  the 
deceased.  This  is  a  matter  of  fact  peculiarly  within  the  province 
of  a  jury,  whose  verdict  we  are  always  disposed  to  maintain,  on 
such  questions,  unless  manifestly  erroneous. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  annulled,  and  reversed  ;  and  it  is  ordered  and  decreed,  that  this 
cause  be  remanded  to  the  inferior  court,  for  a  new  trial,  with  in* 
structions  to  the  Judge,  a  quo,  to  desist  from  charging  the  jury  in 
the  manner  complained  of  by  the  appellants  ;  and  to  instruct  said 
jury  according  to  the  legal  principles  established  and  recognized 
in  this  opinion.  The  costs  in  this  court  to  be  borne  by  the  inter- 
venor  and  appellee. 

Mayo  and  Dunlap,  for  the  plaintiffs  and  appellants. 

Stockton  and  Copley,  for  the  intervener  and  appellant.  Collier. 

JP.  H.  Farrar  and  Stacy,  for  the  intervenor,  Proud,  tutor. 

Snyder^  for  the  warrantor. 

Bemiss,  for  the  defendants. 


HoLcoTE  Terrell  t;.  Josias  Chambers. 

The  decisions  of  the  Register  of  the  Land  Office  and  Receiver  of  Public  Moneys  in 
Louisiana,  in  relation  to  confirmed  land  claims  whicb  may  conflict  or  interfere  with 
each  other,  under  the  powers  conferred  by  sixth  section  of  the  act  of  Congress  of  3 
March,  1831,  are  not  binding  on  the  parties.  The  act  does  not  take  from  the  courts 
the  right  of  investigating  and  deciding  on  such  claims,  after  those  officers  have 
acted  thereon. 

Appeal  from  the  District  Court  of  Rapides,  Campbell^  J. 
Hyamsj  for  the  plaintiff. 
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Brent  and  O,  N>  Ogden^  for  the  appellant. 

Garlaiip,  J.  This  is  an  action  to  recover  a  portion  of  land, 
to  quiet  the  plaintiff  in  his  possession,  to  establish  a  boundary, 
and  to  recover  damages  for  slander  of  title  and  trespass.  The 
case  was  before  the  court  at  the  October  term,  1838,  (12  La. 
5S2,)  and  was  remanded  for  a  new  trial.  The  question  of  title 
was  not  considered  by  the  court,  although  acted  on  below — that 
of  damages  being  most  prominent.  The  consequence  was,  that 
the  whole  judgment  was  reversed,  although  there  was  no  doubt 
about  the  title  being  in  the  plaintiff. 

On  the  21st  of  January,  1819,  at  the  sale  of  the  community 
property  of  Abraham  Martin  and  wife,  made  by  order  of  the  Court 
of  Probates,  Walter  Turnbull  became    the  purchaser  of  two 
tracts  of  land  on  the  left  bank  of  the  bayou  Robert,  one  contain- 
ing 200  arpenSf  purchased  from  Jeremiah  Dowd,  the  other  con- 
taining 400  arpenSf  purchased  from  Patrick  Gurnett.     At  a  She- 
riff's sale,  made  on  the  6th  of  March,  1823,  John  Towles  pur- 
chased the  whole  tract  of  land,  under  an  execution  in  favor  of 
Mrs.  Matilda  A.  Turnbull,  which  purchase  was  for  the  use  and 
benefit  of  the  latter.    On  the  19th  June,  1824,  M.  A.  Turnbull, 
authorized  and  requested  Towles  to  convey  to  Nathaniel  Cox,  so 
much  of  the  land,  including  the  dwelling  house  and  gin,  as  would 
be  sufficient  to  pay  a  debt  to  him  owing  by  her  husband,  esti- 
mating the  improvements  at  $4500,  and  the  land  at  $15  per  ar- 
pent.     On  the  21st  of  October,  1826,  Towles  sold  William  Mil- 
ler 300  arpensy  more  or  less,  staling  it  to  be  bounded  above  by 
the  land  of  Baldwin,  and  below  by  that  of  Nathaniel  Cox.    This 
sale  Mrs.  M.  A.  Turnbull  ratified  two  days  after.    The  sale  from 
Towles  to  Cox  was  not  made  until  May  14th,  1827,  in  conformity 
with  Mrs.  Tumbuirs  authorization,  dated  in  June,   1824.     He 
then  conveyed  294 J  arpens  of  the  land,  without  saying  how  it 
was  bounded.     Miller  sold  the  portion  of  the  land  he  purchased  to 
Carnal,  who  sold  to  the  plaintiff  and  described  it  as  being  hounded 
below  by  the  estate  of  Harvard.     Cox,  on  the  9lh  December, 
1828,  sold  to  John  Harvard,  the  land  purchased  of  Towles.    At 
the  sale  of  Harvard's  estate,  on  the   13ih  January,  1830,  Cham- 
bers purchased  the  Cox  tract,  which  is  stated  to  be  bounded 
above  by  the  land  of  Terrell.    On  the  same  day,  tlie  defendant 
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purchased  another  tract  of  Harvard's  estate,  which  is  described 
as  beginning  at  a  gully  on  the  bayou,  being  the  lower  corner  of 
the  Cox  tract,  thence  running  down  the  baypu  to  the  lower  cor* 
ner  of  the  gin  lot,  so  as  to  include  the  gin,  thence  running  out  to 
the  back  line  of  the  whole  tract,  so  as  to  include  the  quantity  of 
690  arpens,  more  or  less,  being  one-half  of  the  tract  purchased  of 
McCrummen.  On  the  same  day,  the  defendant  purchased  ano- 
ther below  the  last  one,  containing  the  same  quantity,  being  the 
other  half  of  the  McCrummen  tract.  In  the  sale  from  McCrum 
men  to  Harvard  and  Calliham,  dated  in  October,  1823,  the  land 
of  Turnbull  is  stated  to  be  the  upper  boundary. 

The  defendant  claims,  that  his  titles  cover  all  the  land  owned 
by  Terrell.    He  alleges,  that  he  is  entitled  to  the  whole  of  the 
Turnbull  tract  sold  by  Towles  to  Miller  and  Cox.  although  he 
owns  but  the  portion  purchased  of  Cox.     He  claims  the  land  in 
this  mode,  because  he  has,  by  some  means,  obtained  from  the 
Register  of  the  Land  Office  at  Opelousas,  one  or  more  patent 
certificates,  in  which  it  is  stated,  that  he,  as  the  assignee  of  Abra- 
ham Martin,  has  been  confirmed  as  owner  of  the  tracts  claimed 
under  Gurnelt  and  Dowd.     These  certificates,  it  is  pretended, 
were  obtained  in  consequence  of  some  proceeding  instituted  un- 
der the  6th  section  of  the  act  of  Congress,  passed  in  1831^  au- 
thorizing the  Register,  and  Receiver  to  pass  upon  conflicting 
claims  and  boundaries.     2  Land  Laws,  294.     By  that  act,  courts 
of  justice  are  not  precluded  from  investigating  and  deciding  upon 
such  claims,  after  the  Register  and  Receiver  have  acted.     The 
defendant  does  not  produce  any  chain  of  title  from  Abraham 
Martin,  except  for  the  294J  arpens,  which  he  holds  under  Har- 
vard, which  are  situated  above  the  gully.     For  the  lands  below 
the  gully,  he  traces  his  title  no  further  back  than  to  McCrummen. 
It  seems,  that  the  quantity  sold  in  the  two  lower  tracts  by  Har- 
vard is  deficient ;  and  it  is  shown,  that  the  defendant  claimed  and 
had  a  large  deduction  made  from  the  price  in  consequence  of  it. 
He  now  wishes  to  push  the  Cox  tract  up  to  Terrell,  and  then 
bring  up  his  other  tracts,  so  as  to  get  the  quantity  his  deeds  call 
for. 
The  District  Court  decided  against  him,  and  he  has  appealed. 
We  do  not  think  the  court  and  jury  erred.    We  do  not  see  a 
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shadow  of  claim,  that  the  defendant  has  to  more  than  294J  arpens 
of  land  above  the  gully,  commonly  called  the  Supreme  Court 
gully,  having  such  a  front  as,  by  the  depth  of  forty  arpens,  will 
give  that  quantity.  The  recital  in  the  certificate  of  confirmation, 
of  his  being  the  assignee  of  Abraham  Martin,  is  not  binding  on 
the  plaintiff,  without  a  production  of  titles. 

The  question  now  before  us  seems  to  have  been  correctly  set- 
tled in  the  case  of  Turnhull  ^  Cureton,  9  Martin,  41.  The 
gully  was  then  fixed  as  the  lower  boundary  of  Gurnett's  tract,  and 
the  upper  limit  of  the  Tear  tract. 

Judgment  affiimed. 


William  Fellows  and  another  v.  The  President,  Directors 

AND   CoMPANr    OF   THE     COMMERCIAL   AND   RaIL   RoAD   BaNK 

op  Vicksburg. 

By  the  common  law  a  debtor  may  make  a  valid  assignment  for  the  benefit  of  bia  cre- 
ditor!, and  may  even  give  preferences  to  a  certain  class  of  tbem,  and  it  is  no  objec- 
tion to  such  an  assignment,  that  it  defeats  the  legal  remedies  of  all  other  creditors, 
though  a  majority  in  number  and  value,  unless  there  be  some  provision  of  a  bank- 
rupt law  to  invalidate  the  deed.  But  the  assignment  must  be  absolute  and  uncon- 
ditional, the  assignor  neither  retaining  power  to  change  the  trustees,  nor  a  control 
over  the  deed  of  trust. 

By  the  common  law  the  assent  of  creditors  will  be  presumed,  in  case  of  an  assign- 
ment to  a  trustee  for  the  benefit  of  all  the  creditors,  where  no  release  or  other  con- 
dition is  stipulated  by  the  debtor,  and  the  property  is  to  be  distributed  among  all 
the  creditors  pro  rata.  This  assent  is  presumed  on  the  ground,  that  the  trust  must 
be  for  their  benefit. 

The  defendants,  a  corporation  created  by  another  State,  in  which  the  common  law 
prevails,  for  the  purpose  of  banking  and  constructing  a  railway,  made  an  assign- 
ment of  all  their  property  to  certain  trustees.  By  the  deed  of  assignment,  among 
other  things,  it  is  declared,  that  the  trustees  shall  be  the  joint  agents  of  the  corpo- 
ration and  of  fcuch  of  the  creditors  as  may  become  parties  ihereio ;  that  they  shall 
render  semi-annual  accounU  to  the  assignors ;  that  the  Utter  retain  the  right  of 
substituting  a  new  trustee  in  case  of  vacancy  ;  and  that  the  trustees  shall  borrow 
a  sum  of  money  for  the  completion  of  the  railway  within  the  time  prescribed  by  the 
charter,  for  the  purpose  of  saving  the  property  and  the  charter  from  forfeiture,  the 
amount  to  be  repaid  by  preference,  out  of  the  effects  assigned,  and  its  re-payment 
secured  by  a  lien  on  the  real  estate  of  the  corporation ;  the  deed  reciting  the  inabil- 
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ity  of  the  corporation  from  the  pressure  of  its  debts,  to  raise  the  means  of  complet- 
ing the  road,  as  the  principal  cause  for  making  the  assignment.  There  was  no 
schednle  of  the  creditors,  nor  specification  of  the  propertv  intended  to  be  conveyed. 
The  Directors  reserved  the  right  of  controling  the  trustees  in  relation  to  claims 
against  the  corporation  of  a  doubtful  character.  In  an  action  by  plaintiffs,  creditors 
of  the  corporation,  who  had  never  expressly  assented  to  the  assignment,  commenced 
by  attachment  of  a  debt  due  to  the  corporation  in  this  State  :  Held,  that  many  of 
the  stipulations  in  the  deed  are  inconsistent  with  the  idea  of  a  bonafde  assignment, 
by  which  the  legal  title  of  the  property  of  the  debtors  is  to  be  vested  in  trustees 
for  the  benefit  of  the  creditors ;  that  it  ia  rather  the  creation  of  an  agency  to  man- 
age the  afifairs  of  the  corporation,  under  the  supervision  of  the  Directors,  for  the 
purpose  of  completing  the  road  ;  that  it  is  not  such  an  assignment  as  would  be 
valid  by  the  common  law ;  and  that  the  assent  of  the  plaintifis,  aa  a  part  of  the  cre- 
ditors, cannot  be  presumed.    Attachment  maintained. 

Appeal  from  the  District  Court  of  Madison,  Curry,  J. 

Stockton  and  Bemiss,  for  the  plaintiffs. 

T.  N.  Peirce,  for  the  appellants. 

BuLLARD,  J.  This  is  an  action  commenced  by  attachment 
against  the  Commercial  and  Rail  Road  Bank  of  Yicksburg,  to 
recover  the  amount  of  certain  certificates  of  deposit,  amounting 
to  about  $6000.  The  attachment  was  levied,  as  it  appears,  by 
the  Sheriff's  return,  upon  a  debt  due  by  O.  B.  Cobb,  to  the  de- 
fendants, by  virtue  of  several  promissory  notes  held  by  the  defen- 
dants against  the  garnishee,  amounting  to  about  thirty-five  thou- 
sand dollars. 

The  counsel  appointed  by  the  court  to  represent  the  absent 
debtors,  after  making  a  motion  to  dissolve  the  attachment,  which 
was  overruled,  answered,  that  no  property  or  effects  belonging  to 
them  had  been  attached  ;  that  the  debt  formerly  due  by  Cobb  to 
them,  was,  on  the  13th  day  of  February,  1840,  transferred,  as- 
signed, and  delivered,  for  a  valuable  consideration  to  Bodley,  Fra- 
zier  and  Robbins,  together  with  all  the  other  property,  effects  and 
assets,  then  belonging  to  the  defendants,  for  the  benefit  of  their 
creditors  generally,  and  that  no  one  creditor  should  have  an  ad- 
vantage over  others,  and  that  the  notes,  bills  of  exchange,  &c., 
due  by  Cobb  were  on  that  day  delivered  to  tlie  said  trustees,  of 
which  due  notice  was  given  to  said  Cobb,  before  the  institution 
of  this  suit.    This  plea  is  preceded  by  a  general  denial. 

The  persons  above  named  as  trustees,  intervened  in  this  suir, 
except  Frazier,  who  it  is  alleged  was  re-placed  by  Walker,  with 
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the  consent  of  all  concerned.  They  set  forth  the  same  assign- 
ment referred  to  by  the  bank,  and  allege,  that  it  is  valid  by  the 
laws  of  Mississippi,  and  by  the  charter  of  the  Bank.  They  refer 
to  copies  of  the  assignment  as  part  of  their  petition  of  intervention 
They  allege,  that  all  the  notes,  other  evidences  of  debt,  and  pro- 
perty, were  transferred  and  delivered  to  them,  and  that  they  are 
the  legal  holders  and  owners  of  the  same.  They  further  allege, 
that  the  debt  due  by  Cobb  was  at  the  same  time  transferred  and 
assigned  to  them,  and  that  the  debtor  had  notice  of  the  assign- 
ment before  the  inception  of  this  suit.  They,  therefore,  pray  to 
be  decreed  the  true  owners  and  holders  of  said  debt,  and  that  the 
attachment  may  be  dissolved,  and  for  general  relief. 

It  is  admitted  of  record  on  the  part  of  the  plaintiffs,  that  the  as- 
signment was  executed  by  due  authoriiy.  That  Walker  has  beea 
substituted  for  Frazier,  as  assignee  ;  that  all  the  effects  including 
all  notes,  bills,  and  other  evidences  of  debt,  among  which  were 
those  due  by  Cobb,  were  delivered  over  to  the  assignees  on  the 
day  of  the  assignment ;  that  notice  of  the  assignment  was  pub- 
lished in  two  newspapers  in  Vicksburg,  and  in  two  newspapers 
in  New  Orleans,  for  the  space  of  one  year  after  the  date  of  the 
assignment;  that  the  fact  of  the  assignment  was  publicly  spoken 
of  in  and  about  Vicksburg,  and  the  surrounding  country ;  and 
that  Cobb  resides  twenty-five  miles  from  that  place,  and  was  fre- 
quently in  Vicksburg,  in  1840.  On  the  part  of  the  defendants 
and  interveners,  it  is  admitted,  that  the  certificates  of  deposit 
were  duly  executed  by  the  proper  oflScers  of  the  Bank.  The  sig- 
natures and  official  character  of  Bibby,  the  Cashier,  is  admitted  ; 
and  that  his  certificate  or  statement,  without  oath,  is  to  be  re- 
ceived as  evidence  of  the  amount  that  Cobb  owed  the  Bank,  at 
the  time  of  the  assignment,  and  whether  he  has  paid  any  part 
since,  or  of  any  thing  which  he  may  have  done,  or  proposed  in  re- 
lation to  the  debt. 

The  judgment  below  was  for  the  plaintiffs  against  the  original 
defendants  and  the  interveners,  and  they  have  appealed. 

The  principal  question  which  the  case  presents,  and  whigh  has 
been  argued  in  this  court  is,  whether  the  assignment  by  the  Bank 
to  the  interveners,  be  valid  according  to  the  laws  of  the  State  of 
Mississrppi,  and  whether  it  has  been  so  notified  to  the  garnishee 
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Cobb,  as  to  place  the  debt  due  by  him  to  the  Bank,  beyond  the 
reach  of  its  creditors,  and  the  plaintiflfs'  attachment. 

It  becomes  thus  necessary  io  state  ihe  substance  of  the  instru- 
ment,  in  virtue  of  which,  the  interveners  claim  the  property  at- 
tached, as  the  assignees  of  the  Bank. 

It  is  recited  in  the  instrument,  that,  whereas  the  embarrassed 
situation  of  the  President,  Directors  and  Company  of  the  Com- 
mercial and  Rail  Road  Bank  of  Vicksburg,  and  the  inability  of  its 
debtors  to  meet  their  liabilities,  put  it  out  of  their  power  to  com" 
pleie  the  Rail  Road,  or  to  pay  its  debts,  without  having  time 
to  make  collections ;  and  whereas,  the  unprecedented  pressure 
which  now  rests  upon  the  community,  and  the  utter  impossibility 
of  the  corporation  to  collect  its  debts  immediately,  without  being 
destructive  to  the  best  interests  of  its  debtors,  as  well  as  of  the 
corporation,  render  it  necessary,  (in  order  that  justice  may  be 
done  to  all  the  creditors,  and  in  order  to  complete  the  Rail  Roady 
which  was  the  great  and  primary  object  for  which  the  charter  was 
granted,)  that  an  assignment  of  the  property,  debts  and«effects  of 
said  corporation  should,  at  once,  be  made,  for  the  benefit  of  the 
creditors,  as  will  most  effectually  promote  the  interests  of  the 
creditors,  and  protect  the  debtors  from  loss  and  sacrifice ;  and  at 
the  same  time  furnish  the  means  to  finish  and  complete  the  Rail 
Road,  and  to  protect  and  secure  to  the  stockholders  the  franchise 
granted  by  the  charter.  For  these  reasons,  the  President,  Direc- 
tors, dec,  in  consideration  of  the  premises,  and  of  five  dollars  in 
hand  paid,  &c.,  declare  that  they  have  given,  granted,  bargained, 
sold,  assigned,  transferred,  and  set  over,  to  W.  W.  Frazier, 
Thomas  E.  Robbins,  and  William  S.  Bodley,  and  the  survivor  of 
them,  all  the  property,  real,  personal,  and  mixed,  which  either  in 
law  or  equity  belongs  to  them  ;  to  wit,  its  real  and  personal  estate 
of  every  kind,  or  description,  situate  in  the  county  of  Warren,  and 
State  of  Mississippi,  or  elsewhere,  its  stocks,  goods,  wares,  mer- 
chandize, bills  receivable,  bonds,  notes,  book  accounts,  claims, 
demands,  judgments,  choses  in  action,  and  all  its  property  of  every 
kind  and  nature  whatever,  enumerated  and  specifically  mentioned 
or  not :  and  they  further  bargain,  transfer  and  assign  to  the  said 
assignees,  all  the  surplus  profits,  hereafter  arising,  or  which  may 
hereafter  accrue  from  the  said  Rail  Road,  after  the  time  said  Rajl 
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Road  is  finished  and  completed,  to  Jackson,  that  is  to  say,  all  the 
profits  which  may  thereafter  be  received  over  and  above  the  ne- 
cessary disbursements  of  the  road,  including  officers'  salaries ; 
and  in  order  more  effectually  to  carry  this  provision  into  effect, 
the  said  trustees  or  any  hereafter  to  be  appointed,  are  hereby  de- 
clared to  be  the  joint  agents  of  the  party  of  the  first  part,  and  of 
all  the  creditors  of  said  corporation,  and  as  such  agents,  they  are 
authorized  to  take  possession  of  said  road,  and  control  the  same 
for  the  purpose  of  completing  the  same,  and  to  receive  the  profits 
and  issues  thereof;  provided  however,  the  horses,  slaves,  wa- 
gons, carts,  mules,  oxen,  iron  engines,  and  implements  of  every 
kind  now  engaged  in  working  on,  and  constructing  the  Rail  Road 
are  not  hereby  intended  to  pass  to  said  assignees,  and  are  hereby 
exempted  and  excepted  out  of  the  provisions  of  the  deed.     This 
assignment  is  declared  to  be  in  trust  for  the  following  uses  and 
purposes, — thnt  the  trustees  shall  proceed  in  the  manner  they  think 
proper,  to  sell  and  dispose  of,  either  at  private  sale,  or  by  auction, 
the  real  and  personal  estate,  goods  and  stocks,  hereby  conveyed 
to  such  person  or  persons,  and  for  such  prices  as  in  their  judg< 
ment  may  appear  best  for  the  interest  of  all  concerned  ;  and  to 
collect  and  hold  the  proceeds  of  said  sales,  and  also  to  collect  the 
debts  due,  and  the  profits  of  the  Rail  Road  after  the  time  of  its 
completion  to  Jackson ;  provided  they  shall  never  refuse  to  re- 
ceive from  the  debtors  of  the  Bank,  its  bank  notes,  or  other  evi- 
dences of  its  liability,  in  payment  of  debts,  provided  such  debtors 
shall  give  sufficient  security  for  the  amount  of  their  debts,  within 
twelve  months  after  the  registration  of  this  deed  of  trust.     It  is 
further  stipulated  that  in  all  cases,  when  security  is  not  given,  it 
shall  not  be  compulsory  on  the  trustees  to  institute  suits  imme- 
diately, but  they  may  give  further  indulgence,  or  compromise,  or 
settle  in  such  manner  as  will  best  secure  the  same.    The  trustees 
are  to  pay  all  reasonable  expenses  and  charges  for  making  and 
carrying  into  full  effect  this  assignment.  And  in  doing  so,  may 
employ  one  or  more  attorneys,  agent  or  agents,  who  shall  be  paid 
out  of  such  proceeds  ;  and  it  is  stipulated  that  the  trustees  shall 
retain  for  themselves  out  of  the  proceeds  as  a  compensation  for 
their  trouble,  at  the  rate  of  $8000  each,  per  annum  in  full  for  all 
sprvices  in  managing  said  corporation.    It  is  then  declared,  that. 
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whereas  it  was  the  principal  object  of  the  legislature  in  granting 
the  charter,  that  the  Rail  Road  should  be  completed  ;  and  vvhereas, 
if  it  is  not  connpleted  within  the  time  limited  in  the  act  of  incorpo- 
ration, the  charter  will  be  forfeited  as  well  as  the  road  itself,  now 
therefore,  with  a  view  to  prevent  irreparable  injury  to  the  credi- 
tors of  said  company,  it  is  stipulated  and  agreed,  that  the  trustees 
shall,  and  they  are  authorized,  and  it  is  made  their  duty  to  bor** 
row  in  the  name,  and  on  behalf  of  said  company  such  sums  of 
money  as  may  be  necessary  to  complete  the  Rail  Road  to  Jack- 
son, not  exceeding  8250,000,  and  the  property  assigned  is  to  be 
bound  for  such  loan,  with  interest.  Therefore,  in  the  first  place, 
out  of  the  nett  proceeds  the  trustees  shall  pay  off  and  discharge  in 
preference  to  all  other  claims,  or  demands,  such  amount,  not  ex- 
ceeding $250,000.  With  the  remainder  of  the  nett  avails  the 
trustees  are  to  pay  ail  the  liabilities  of  the  Bank,  except  the  stock- 
holders ;  and  should  the  fund  not  suffice  to  pay  all  the  debts  and 
liabilities  of  the  institution  in  full,  then  it  shall  be  applied  so  as  to 
pay  a  pro  rata ;  but  if  a  balance  should  remain,  it  is  to  be  re- 
funded to  the  bank  :  provided  that  no  creditor  shall  be  permitted 
to  participate  in  the  payment,  except  upon  the  conditions  and 
terms  set  forth  in  this  deed,  the  substance  of  which  is,  that  pub- 
lication is  to  be  made  to  notify  all  the  creditors  to  file  their  claims 
within  twelve  months,  and  all  who  shall  so  file  their  claims  shall 
be  considered  as  parties  to  the  assignment,  and  at  the  end  of 
twelve  months,  all  the  proceeds,  after  first  paying  the  loan,  should 
it  be  made,  shall  be  divided  equally  in  proportion  to  the  amount 
of  their  claims,  and  every  six  months  afterwards,  the  trustees  are 
to  proceed  and  make  dividends,  provided  that  creditors  may  file 
iheir  claims  at  any  time,  but  shall  only  come  in  for  future  divi- 
dends. The  Board  of  Directors  reserve  to  themselves  the  right  of 
approving  or  disapproving  of  doub^ul  claims,  and  the  creditors 
are  required,  except  as  to  a  particular  class  of  debts,  to  present 
them  to  the  Board  of  Directors,  or  a  Committee  for  their  approval ; 
and  whenever  suits  are  brought  on  claims  rejected,  if  such  claim- 
ants shall  notify  the  trustees  that  suit  has  been  commenced,  they 
shall  be  considered  parties  to  this  deed  from  that  time,  and  if  they 
recover  shall  be  entitled  to  dividends  with  the  other  creditors. 
The  deed  makes  other  provisions  in  relation  to  the  distribution 
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among  the  creditors,  not  necessary  to  mention  in  detail,  and  goes 
on  to  require  that  the  trustees  shall  exhibit  to  the  Board  of  Di- 
rectors, semi-annually,  a  statement  of  their  accounts.  It  provides 
for  the  appointment  of  a  successor,  in  the  event  of  the  death  or 
resignation  of  one  of  the  trustees,  by  the  Bank  ;  and  finally,  it  is 
repeated,  that  this  deed  embraces  all  the  property  of  the  Bank,  and 
its  branches,  and  that  any  liens  virhich  may  exist  on  any  of  the 
property  shall  be  discharged  by  the  trustees  out  of  the  fund. 

There  is  a  second  or  supplemental  deed  of  assignment  or 
trust,  bearing  the  same  date  veith  the  above,  repeating  many 
of  its  clauses  and  stipulations,  and  declaring  the  trustees  to 
be  the  joint  agents  of  the  Bank,  and  such  of  its  creditors  as 
may  become  parties.  The  President  and  Directors,  sell  to  the 
trustees  all  the  slaves,  &c.,  engaged  in  finishing  the  road,  which 
had  been  expressly  reserved  by  the  first  deed,  and  make  further 
specific  provisions  for  the  finishing  of  the  road  ;  in  order  to  save 
the  franchise  granted  by  the  charter.  It  is  declared  to  be  the 
main  and  principal  object  of  the  deed  to  secure  to  the  creditors  of 
the  institution  the  benefit  and  advantages  of  the  road,  and,  by 
completing  the  same^  to  afford  facilities  for  the  payment  of  the 
debts  of  the  Bank. 

The  validity  of  this  assignment  depends  upon  the  law  of  the 
place  where  it  was  entered  into,  although  intended  to  operate  upon 
personal  property  in  this  State.  We  shall,  therefore,  inquire 
into  its  form  and  effect,  only  so  far  as  it  concerns  the  creditors  in 
relation  to  debts  due  to  the  corporation  by  our  citizens.  What- 
ever may  be  thought  of  it,  as  the  means  of  carrying  on  the  opera- 
tions of  the  corporation  by  agents  and  trustees,  instead  of  acting 
by  a  board  of  Directors,  and  thereby  attempting  to  act  in  a  dif- 
ferent manner  from  that  indicated  by  its  charter,  it  is  only  the 
right  of  the  creditors  of  the  Bank  to  attach  the  property  purporting 
to  have  been  assigned,  which  is  to  be  examined  by  us.  It  is 
admitted,  that  the  common  law  prevails  in  the  State  of  Missis- 
sippi, and,  consequently,  we  are  to  look  into  approved  works  upon 
that  system  of  jurisprudence  for  information  on  this  subject. 

It  seems  to  be  well  settled  at  common  law,  that  a  debtor  may 
make  a  valid  assignment  for  the  benefit  of  his  creditors,  and  that 
he  may  even  give  preferences  to  a  certain  class  of  them ;  and  it  is 
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no  objection  to  an  assignment,  that  it  defeats  all  other  creditors  of 
their  legal  remedies,  even  if  amounting  to  a  majority  in  number 
and  value,  unless  there  be  some  provision  of  a  bankrupt  law  to 
invalidate  the  deed.     1 1  Wheaton,  78. 

It  appears  also  to  be  settled,  that  the  assent  of  creditors  vvill  be 
presumed,  in  the  case  of  an  assignment  to  a  trustee  for  the  benefit 
of  all  the  creditors,  where  no  release,  or  other  condition  is  stipu- 
lated for,  on  behalf  of  the  debtor,  but  the  property  is  to  be  dis- 
tributed among  all  the  creditors  pro  rata.  This  assent  is  said  to 
be  inferred  upon  the  general  principle  of  law,  because  the  trust 
must  be  for  their  benefit,  and  cannot  be  for  their  injury.  4  Ma- 
son, 206. 

The  assignment  should  also  be  absolute  and  unconditional,  the 
assignor  neither  retaining  a  power  to  change  the  trustee,  nor  a 
control  of  the  deed  of  trust  12  Johns.  Rep.  71 .  11  Wendell,  202. 
In  the  assignment  or  deed  of  trust  under  consideration,  it  is  ex- 
pressly declared,  that  the  assignees  or  trustees  are  the  joint  agents 
of  the  Bank,  and  such  of  the  creditors  as  may  become  parties ; 
and  they  are  required  to  render  semi-annual  accounts  to  the  as- 
signors, and  the  right  is  retained,  and  appears  by  the  record  to 
have  been  exercised,  of  substituting  a  new  trustee  in  case  of  va- 
cancy. The  assignees  are  authorized  to  retain,  out  of  the  pro- 
ceeds of  the  property,  an  enormous  salary  of  $8000  each.  It  pro- 
vides for  the  borrowing  of  $250,000,  and  subjecting  their  real 
estate  to  a  lien  for  its  reimbursement,  and  the  amount  to  be  paid 
out  of  the  avails  of  the  effects  assigned ;  thus  treating  the  property 
as  if  still  that  of  the  corporation,  and  providing  for  the  creation  of 
a  new  debt  to  be  paid  in  preference,  in  order  to  complete  the 
Rail  Road,  and  thus  save  the  franchise  to  the  stockholders,  and 
that  the  road  itself  when  finished,  may  afford  the  means  of  paying 
the  debts  of  the  Bank.  Thus  a  large  fund  is  locked  up  from  the 
pursuit  of  creditors ;  and,  indeed,  it  is  set  forth  as  the  principal 
cause  and  inducement  for  making  the  assignment,  and  appointing 
trustees,  that  the  pressure  of  debts  put  it  out  of  the  power  of  the 
corporation  to  complete  the  Rail  Road,  and  to  provide  the  ways 
and  means  of  doing  it,  in  preference  to  paying  those  debts  out  of 
the  sale  of  all  the  property  of  the  assignors.  The  creditors  are 
told  that  this  is  done  for  their  benefit,  because  all  the  profits  of  the 
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road  when  completed,  will  be  for  their  use.     Many  of  these  stipu- 
lations appear  to  us  inconsistent  with  the  idea  of  a  bona  fide  as- 
signnnent  of  the  property  of  a  debtor,  by  which  the  legal  title  is 
vested  in  the  trustees  for  the  sole  benefit  of  the  cestui  que  trust. 
It  appears  to  be  rather  the  creation  of  an  agency  to  manage  all  the 
affairs  of  the  corporation  under  the  supervision  of  the  Board  of 
Directors,  for  the  avowed  primary  purpose  of  completing  the  road 
by  deferring  and  throwing  obstacles  in  the  way  of  its  creditors, 
by  devoting  a  large  sum  to  that  purpose,  in  preference  to  paying 
the  creditors.     The  assignees  are  what  they  are  called  in  the 
deed,  the  agents  of  the  corporation,  and  of  such  of  the  creditors  as 
may  accede  to  the  terms  offered  in  it ;  but  we  do  not  think  our- 
selves authorized  to  infer  the  assent  of  the  plaintiffs  as  a  part  of 
the  creditors.     The  absence  of  a  schedule  of  the  creditors,  and  of 
any  specification  of  the  property  intended  to  be  conveyed,  and  the 
fact  that  the  Bank  reserves  also  the  authority  to  control  the  trus- 
tees in  relation  to  doubtful  claims,  confirm  us  in  the  opinion,  that 
this  is  not  such  an  assignment  of  property  for  the  benefit  of  credi- 
tors, as  would  be  held  valid  by  the  laws  of  Mississippi.     With 
the  question  whether  that  corporation  can  conduct  its  affairs  by 
such  agents,  or  trustees,  and  whether  it  amounts  to  an  abuse  of 
its  powers  as  a  corporation,  we  have  nothing  to  do.     That  ques- 
tion concerns  the  State,  and  the  corporation.     The  only  question 
for  us  to  decide  is,  whether  the  assignment  in  question  placed 
the  debt  due  by  Cobb  beyond  the  reach  of  a  creditor,  who  never 
assented,  and  cannot  be  legally  held  to  have  assented  to  the  deeds 
of  assignment. 

This  view  of  the  case  renders  it  unnecessary  to  inquire  into  the 
question  of  notice  given  to  the  debtor. 

Judgment  affirmed. 
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Cicero   Davis  v.  Nimrod  Houren  and  others,  owners  of  the 
steamer  Hudson. 

Evidence  Uken  in  an  action  against  the  owners  of  a  steamer,  for  an  injury  done  to  a 
▼easel  of  plaintiffs  by  the  steamer  of  the  defendants,  to  which  action  the  captain  of 
the  steamer  is  not  a  party,  is  not  binding  on  him. 

The  proprietors  of  steam  tow-boats,  such  as  ply  between  New  Orleans  and  the  Gulf 
of  Mexico,  are  common  carriers,  and  responsible  as  such.  But  it  does  not  follow, 
because  the  proprietors  are  responsible  to  others  for  the  negligence  or  misconduct 
of  all  their  agents  and  servants,  that  these  are  responsible  to  the  proprietors  for 
each  other.  Thus,  the  captain  cannot  be  held  responsible  to  the  owners,  for  dama- 
ges to  which  the  latter  were  subjected  in  consequence  of  an  injury  to  another  ves- 
sel,  resulting  from  mismanagement  of  the  steamer  during  the  pilot's  watch,  and 
when  the  captain  was  asleep.  Per  Curiam.  It  is  physically  impossible  that  the 
master  of  a  vessel  can  always  be  on  deck,  and  he  cannot  be  held  liable  for  every 
act  or  omission  of  the  other  officers. 

The  proprietors  of  steamers,  such  aa  are  employed  in  towing  vessels  between  New 
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OrleiDs  and  the  Gulf  of  Mexico,  are  commercial  partners.  G.  C.  3974.  Ter  C». 
nam.  It  does  not  follow  because  these  boats  haye  no  privilege  for  their  hire,  that 
their  owners  are  not  responsible  in  the  same  manner  as  the  owners  of  boats  difierent- 
ly  employed.    Privileges  are  arbitrary  provisions  of  the  law. 

After  the  dissolution  of  s  partnership,  none  of  the  members  can  bind  the  others,  with- 
out special  authority  from  them.  Nor  can  they,  after  such  a  dissolution,  bmd  the 
others,  or  the  firm,  for  the  psyment  of  a  debt  which  has  been  prescribed,  any  more 
than  they  can  create  an  entirely  new  obligation. 

An  acknowledgment  of  a  debt  by  any  one  of  several  debtors  bound  t«  toiidjOy  inter- 
rupts prescription  as  to  all.  The  vrords  jaint-deUor  in  art.  3517  of  the  Civil  Code, 
were  inserted  in  the  English  text  of  the  article  through  an  error  of  the  translator  or 
transcriber. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSj  J. 

Garland,  J*  This  action  is  brought  to  recover  the 
sum  of  $1247  75,  which  the  plaintiff  alleges  is  due  to  him, 
for  his  wages  and  services  as  the  master  of  a  steam  tow-boat  called 
the  Hudson,  which  belonged  to  the  defendants,  and  was  engaged 
in  towing  ships,  and  other  vessels,  to  and  from  sea,  and  the  mouths 
of  the  Mississippi,  to  the  city  of  New  Orleans  and  other  places. 
The  services  commenced  on  the  20th  of  October,  in  the  year  1839, 
'and  terminated  on  the  iOth  of  July,  1840;  and  the  compensation 
claimed  is  at  the  rate  of  $166  66  per  month. 

The  defendants,  J.  &  G.  Heaton,  after  a  general  denial,  admit 
that  they  were  interested  in  the  boat  in  different  proportions,  but 
deny  that  they  were  commercial  partners  with  Houren  and  Clark, 
their  co-owners,  and  say,  if  they  are  at  all  liable  to  the  plaintiff, 
it  is  only  jointly,  and  not  in  solido.  They  specially  deny  that 
Houren  was  their  agent,  or  partner,  on  the  1st  February,  1841, 
as  they  had  previously  sold  their  interests  in  the  boat ;  and  they 
plead  the  prescription  of  one  year  against  the  demand.  They 
then  setups  demand  in  reconvention  against  the  plaintiff,  for  a 
sum  larger  than  he  claims,  because  they  say  that,  in  the  month  of 
May,  1839,  he,  being  then  the  master  of  their  aforesaid  boat,  and 
having  in  tow  six  vessels  of  different  classes,  bound  to  sea,  negli- 
gently and  imprudently  ran  the  boat  ashore,  whereby  a  Spanish 


*Bi7LLARD,  J.,  took  no  part  in  the  decision  of  this  case,  not  hsTing  been  on  the  bench 
at  the  time  of  the  argument.  Simon,  J.,  was  abeent  both  then,  and  at  the  time  of  the 
decision. 


Digitized  by 


Google 


DECEMBER,  1843.  257 

Davis  V.  Hoaren  and  others. 

brig  called  the  Merced,  and  a  schooner  called  the  Creole,  were 
much  injured  and  damaged,  for  which  they  (the  defendants)  were 
compelled  to  pay  $1821  68  damages  to  the  owners,  as  will  ap- 
pear by  the  records  of  two  suits  brought  by  the  owners  of  the 
said  vessels,  in  the  Commercial  Court,  and  the  receipt  for  the 
money  by  their  attorney.  For  answer  to  this  demand,  the  plain- 
tiff alleges  that  it  was  not  by  any  fault  or  negligence  of  his  that 
the  vessels  were  injured ;  that  subsequent  to  the  period  last  men- 
tioned, (May  6th,  1839,)  he  has  had  transactions  and  business 
with  the  defendants — has  settled  accounts  with  them,  and  that 
they  never  claimed  these  damages.  He  avers  that  they  ure  not 
owing  in  any  manner,  and  if  ever  they  were,  that  they  are  pre- 
scribed by  one  year. 

To  the  petition  was  annexed  an  account  as  follows : — 

"  New  Orleans,  February  1st,  1841. 

"  Steam  Boat  Hudson  and  Owners 

To  Cicero  Davis,  Dr. 

"  For  services  rendered  on  board  of  said  boat  $1247  75 

"  Approved. 

"  NiMROD  HOURBN." 

George  and  James  Heaton  and  Houren  continued  to  be  the 
owners  of  the  boat,  until  the  month  of  December,  1 840,  when 
George  Heaton  sold  his*  interest  to  the  latter,  and  the  Hudson  was 
afterwards  owned  by  Houren  and  James  Heaton.  and  was  so,  at 
the  time  the  above  approval  of  the  account  was  made.  That  the 
plaintiff  was  the  master  of  the  boat  during  the  time  mentioned, 
and  that  his  wages  were  at  the  rale  claimed,  is  sufficiently  shown. 
It  is  in  fact  not  seriously  contested.  The  citations  were  served 
on  the  defendants,  March  11th,  1841.  Houren  has  not  filed  any 
answer,  and  the  final  judgment  against  him  is  not  appealed  from. 
In  support  of  the  plea  in  reconventioui  the  defendants  produce  the 
records  and  judgments  in  the  cases  of  the  owners  of  the  Merced 
and  Creole  against  them,  which  were  settled  by  Houren  paying 
one  hundred  dollars  in  cash,  and  giving  his  notes  for  the  remain- 
der. Neither  of  the  Heatons  shows  that  they  ever  paid  any  part 
of  these  judgments,  nor  that  they  have  accounted  for  their  por- 
tions in  settlement  with  Houren.  He  makes  no  claim  in  recon-' 
veniion,  nor  is  he  before  us.    The  plaintiff  was  no  party  to  the 

Vol.  VI.  33 
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suits  of  the  owners  of  the  vessels  against  the  defendants,  dot  does 
it  seem  that  he  was  even  called  by  them  as  a  witness ;  and  the 
only  evidence  of  any  accident  having  happened,  or  damages  being 
sustained,  is  the  production  of  those  records,  and  one  witness, 
whose  testimony  does  not  sustain  the  allegation,  but  on  the  con- 
trary rather  goes  to  exculpate  the  plaintiff.  In  the  trial  of  these 
cases  the  plaintiff  was  not  heard  ;  he  had  no  opportunity  of  exa- 
mining the  witnesses,  nor  of  justifying  his  conduct  on  the  occa- 
sion for  which  it  is  alleged  he  is  liable. 

The  court  below  rejected  the  demand  in  reconvention,  and  gave 
a  judgment  in  solido  against  George  and  James  Heaton  for 
$666  66  and  the  costs,  and  a  separate  judgment  against  Houren 
for  $581  09;  and  from  the  former,  this  appeal  is  taken.  Both 
parties  insist'that  the  judgment  is  wrong,  and  ask  us  to  correct  it. 
The  plaintiff  says  that  he  should  have  had  a  judgment  for  the 
whole  amount  of  his  claim  ;  the  defendants  say  that  he  is  not  en- 
titled to  any  thing,  and  that  they  ought  to  recover  the  sum  claimed 
in  reconvention. 

We  are  of  opinion  that  the  court  below  did  not  err  in  rejecting 
the  demand  in  reconvention.     It  is  not  sustained  by  sufficient  evi- 
dence given  in  this  suit.     We  do  not  consider  Davis  as  bound  by 
evidence  given  in  suits  to  which  he  was  no  party,  and  of  the  exis- 
tence of  which  it  is  not  shown  that  he  was  informed.     Even  if 
he  were  bound  by  the  evidence,  it  is  questionable  whether  it  would 
make  him  responsible  in  damages  to  the  defendants.     The  state- 
ment is,  that  the  Hudson  left  the  city  with  a  very  heavy  tow — a 
ship  on  each  side,  and  three  schooners  and  the  brig  asterm      The 
hour  of  departure  was  about  half-past  nine,  P.  M. :  the  night  was 
clear,  and  all  the  witnesses  say,  a  good  one  for  going  down  the 
river.    At  a  late  hour  the  plaintiff  went  to  bed.     Between  twelve 
and  one  o'clock  a  fog  suddenly  rose,  and  soon  became  so  dense, 
that  the  shore,  and  objects  at  a  little  distance,  could  not  be  seen. 
The  master  of  the  Creole  says,  that  he  could  scarcely  see  the  ves- 
sel along  side  of  him.    The  pilot,  who  is  not  shown  to  be  incom- 
petent, testifies,  that  he  and  the  inferior  officers,  at  the  time,  had 
charge  of  the  deck,  and  that  as  soon  as  he  found  he  could  not 
navigate  safely,  he  ordered  the  fires  of  the  boat  to  be  wet  down» 
and  hailed  the  vessels  to  put  their  helms  a-port,  and  get  their  an- 
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chors  ready ;  that  he  then  went  to  seek  the  captain,  but  as  some 
one  had  fastened  the  cabin  door  aft,  he  was  delayed  some  niinutes, 
and  was  obliged  to  go  forward,  when  he  saw  the  loom  of  the  land 
on  the  bows.    The  plaintiff  was  directly  on  deck,  and  ordered  the 
vessels  astern  to  star-board  their  helms,  and  at  the  same  time 
cast  off  their  hawsers  from  the  boat.    The  schooner  obeyed ;  and 
all  went  clear ;  but  the  officers  of  the  Spanish  brig  not  under- 
standing the  English  language,  did  not  obey,  and  consequently, 
the  brig  got  wedged  in  between  the  boat  and  one  of  the  ships, 
and  was  injured  seriously.     The  plaintiff  then,  fearing  that  his 
boat  would  be  greatly  injured,  cast  off  the  ships  and  backed  out, 
when  one  of  the  ships  in  drifting  down  stream  struck  the  schooner 
and  injured  her.      It  was  proved  that  sudden  and  dense  fogs  are 
frequent  in  that  part  of  the  Mississippi ;  and  thai  other  tow-boats 
were  running  the  same  night,  the  officers  of  one  of  which  saw  the 
Hudson  with  her  tow,  a  short  time  before  (he  accident,  and  did 
not  think  there  was  ihen  any  danger.     It  is  also  shown,  that  the 
pilot  who  had  charge  of  the  boat  at  the  time  of  the  accident,  was 
employed  by  George  Heaton,  before  the  plaintiff  took  command. 
We  think  it  not  improbable,  that  the  judgments  in  the  cases 
against  the  defendants,  for  injuring  the  brig  and  schooner  were 
correctly  rendered,  in  conformity  with  the  principles  upon  which 
the  case  of  Smith  et  al.  v.  Peirce  et  al.,  (1  La.  350,)  was  decided 
by  this  court.    It  was  there  held,  that  the  proprietors  of  tow-boats 
were  common  carriers,  and  subject  to  all  responsibilities  as  such  ; 
but  it  does  not  follow,  that,  because  the  proprietors  are  responsi- 
ble to  others  for  the  negligence  or  misconduct  of  all  their  agents 
and  servants,  that  all  these  are  responsible  to  the  proprietors  for 
each  other.     It  was  not  the  watch  of  the  plaintiff  when  the  alleged 
injuries  were  inflicted,  but  of  another.     It  is  physically  impossi- 
ble that  the  master  of  a  vessel  can  always  be  on  deck  ;  and  it  is 
not  right  that  he  should  be  responsible  to  his  owner  for  every  act 
or  omission  of  the  other  officers.     His  liability  is  very  great,  but 
we  are  not  disposed  to  carry  it  to  the  extent  claimed. 

The  defendants  contend  that,  the  owners  of  tow-boats  are  not 
commercial  partners,  as  we  have  often  held  that  the  owners  of 
other  steamboats  are.  We  think  otherwise.  Although  employed 
for  hire  in  a  manner  somewhat  different  from  boats  navijj^ating  the 
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river  above  New  Orleans,  we  do  not  think  there  should  be  a  dif- 
ferent responsibility  on  the  part  of  the  owners.  In  ihis  case,  it  is 
proved,  that  their  general  business  is  to  tow  vessels  to  and  from 
sea  ;  to  lighten  and  assist  sea-going  vessels  over,  and  drag  them 
off  bars;  oftentimes  taking  out  their  cargoes  and  carrying  them 
to  places  of  safety ;  sometimes  carrying  passengers,  and  taking 
freight  up  and  down  the  river,  transporting  specie,  &c.  It  is  said  that 
a  vessel  merely  making  trips  from  the  city  to  the  mouth  of  the  Mis- 
sissippi does  not  make  a  voyage,  and  that  her  owners  do  not  come 
within  the  meaning  of  article  2796  of  the  Civil  Code.  A  steam- 
boat that  goes  to  Lafourche,  or  Baton  Rouge,  transporting  sugar 
or  cotton  in  her  hold  or  on  deck,  it  is  admitted,  earns  her  hire  by 
80  doing,  and  makes  her  owners  responsible  as  commercial  part- 
ners ;  but  if  the  same  boat  goes  to'  the  Balize,  or  to  sea,  earning 
her  hire  by  towing  five  or  six  sea  vessels,  it  is  contended  that  she 
does  not  make  her  owners  responsible  in  the  same  capacity,  al- 
though a  much  greater  interest  and  responsibility  exist. 

It  is  further  said,  that  because  this  court  have  held,  in  17 
La.  162,  that  tow-boats  have  no  privilege  for  their  hire,  therefore, 
their  owners  are  not  responsible  in  the  same  manner  as  owners 
of  boats  differently  employed.  We  do  not  think  this  a  logical  con- 
clusion. Privileges  are  arbitrary  provisions  of  law,  granted  to  se- 
cure the  execution  of  certain  kinds  of  contracts  ;  -but  the  charac- 
ter of  the  personal  responsibility  is  not  affected.  A  privilege  is 
an  accessory  right,  and  although  an  obligor  may  not  be  entitled  to 
it,  he  is  not  discharged  from  his  liability. 

The  plaintiff  complains  that  the  court  erred,  in  maintaining  the 
defendants'  plea  of  prescription  for  all  the  wages  which  were 
owing  for  one  year  previous  to  the  institution  of  the  suit.  The 
defendants  rely  upon  that  portion  of  article  3499  of  the  Civil  Code, 
which  says,  that  the  action  for  the  payment  of  the  wages  of  the 
officers,  sailors,  and  others  of  the  crew,  of  ships  and  other  ves- 
sels, is  prescribed  by  one  year.  The  plaintiff  says,  that  he  is 
taken  out  of  this  clause,  as  Houren,  one  of  the  owners  of  the  boat, 
had  acknowledged  and  approved  his  account ;  and  that  he  comes 
within  the  second  clause  of  article  3500.  To  this,  the  defendants 
reply,  that  at  the  time  this  account  was  approved,  the  partnership 
between  them  and  Houren  had  been  dissolved,  by  his  purchase. 
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in  December,  1840,  of  all  George  Heaton^s  rights;  and  that  he  had 
no  right  to  bind  his  former  partners  in  any  manner.  This,  we 
think,  is  clear.  It  is  well  settled,  that*after  a  partnership  is  dis- 
solved, no  one  of  the  partners  can  bind  the  others  without  a  spe- 
cial authority  from  them  ;  and  one  has  no  more  right  after  a  debt 
is  fully  prescribed,  to  contract  anew,  in  the  name  of  the  firm  to 
pay  it,  than  he  has  to  create  an  entirely  new  obligation.  In  this 
case,  Houren  did  not  sign  any  partnership  name,  but  his  own  ; 
and  this,  the  plaintiff  contends,  at  least,  interrupts  the  prescription, 
as  it  is  an  acknowledgment  of  one  of  the  debtors  in  solido  of  the 
existence  of  the  debt,  and  that  the  prescription  only  runs  from  the 
day  of  the  interruption.  In  this,  we  think,  the  counsel  for  the 
plaintiff  is  correct.  Article  3516  of  the  Code  says, '' that  the 
prescription  releasing  debts  is  interrupted  by  all  such  causes,  as 
interrupt  the  prescription  by  which  property  is  acquired.'*  Ar- 
ticle 8486  says,  that  "  prescription  ceases  to  run,  whenever  the 
debtor  or  possessor  makes  acknowledgment  of  the  right  of  the  per- 
son, whose  title  they  prescribed ;"  and  we  have  but  little  doubt,  that 
ajrticle  3517  was  intended  to  cover  the  case  in  point :  but  in  con- 
sequence of  one  of  those  frequent  errors  in  translating  the  Code, 
the  English  text  is  different  from  the  French,  and  does  not  in 
terms  include  debtors  in  solido^  which  the  French  text  does.  The 
French  text  says,  that  the  acknowledgment  of  one  of  the  debtors 
in  solidoy  interrupts  prescription  as  to  the  others,  and  their  heirs. 
The  words,  debiteurs  solidaires,  are  translated  into  English,  joint 
debtor.  We  cannot  see  any  reason  for  giving  greater  effect  to  the 
acknowledgments  of  a  joint  debtor  upon  his  co-obligors,  than  to 
those  of  a  debtor  in  solido.  The  provision  in  the  English  text,  is 
at  variance  with  the  general  provisions  of  the  Code,  in  relation  to 
the  two  classes  of  debtors,  and  we  have  no  doubt  it  is  an  error  of 
a  translator  or  transcriber.  This  doctrine  is  asserted  in  positive 
terms  by  Pothier,  Toullier,  and  other  commentators  and  jurists. 
1  Pothier,  217,  No.  698.  3  Toullier,  p.  474,  No.  728  ;  Brussels 
edition. 

We  are,  therefore,  of  opinion,  that  the  prescription  only  applies 
to  the  wages  owing  anterior  to  the  1st  of  February,  1840,  instead 
of  those  previous  to  the  11th  of  March,  of  that  year;  which  will 
entitle  the  plaintiff  to  recover,  two  hundred  and  twenty-six  dollars 
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and  eighty-three  cents  noore  than  is  allowed  by  the  inferior  court, 
and  in  this  respect,  we  think  the  judgment  should  be  amended. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appeal- 
ed from  be  amended,  and  that  the  plaintiff  recover  of  George  and 
James  Heaton,  in  solido,  the  sum  of  eight  hundred  and  ninety- 
three  dollars  and  forty-seven  cents,  with  costs  in  both  courts ; 
but  upon  this  judgment,  and  that  rendered  against  Houren  in  the 
court  below,  the  plaintiff  shall  only  receive  the  sum  of  $1247  75, 
for  which  sum  Houren  is  bound  in  the  approved  account. 

Perin^  and  A.  Walker ,  for  the  plaintiff. 

Wraj/f  for  the  appellant. 


Joseph  Bowles  t;.  Samuel  K.  Lyon. 

Where  one  who  his  lessed  a  hoase  or  room  for  •  fixed  period,  continues  in  poawtsioo 
for  a  week  after  his  lease  has  expired,  withoat  any  opposition  from  the  lessor,  the 
lease  will  be  presumed  to  have  been  contmued  at  the  same  price  and  on  the  same 
conditions,  but  for  no  particular  period,  (C.  C.  2659  ;)  and  under  art.  2655  of  tbk 
Civil  Code,  he  will  hold  by  the  month,  and  can  only  be  expelled  aAcr  the  fifteen  days 
nolice  required  by  art.  2656,  and  can  quit  the  premises  only  after  giving  a  similar 
notice  to  the  landlord.  At  any  time  within  a  week  after  the  expiration  of  the  lease, 
the  tenant  may  be  expelled  without  notice,  or  he  may  leave  in  like  manner. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watls^  J. 

Potts,  for  the  appellant,  cited  Mossey  v.  Mead,  2  La.  157. 
Civil  Code,  arts.  1811,  2656,  2658,  2659. 

Peyton,  and  /.  W.  Smith,  for  the  defendant. 

MoRPnY,  J.  This  case  presents  a  question  relative  to  the  law 
of  landlord  and  tenant.  The  plaintiff,  as  lessee  of  Eliza  Vance, 
sub-leased  to  the  defendant  the  upper  part  of  a  house,  for  the 
term  of  nine  months,  from  the  1st  of  February,  1840,  at  $75  per 
month,  and  engaged  to  let  him  have  the  preference  of  the 
premises  at  the  same  rate  of  $75  per  month,  during  the  time 
of  his  own  lease,  which  was  for  three  years,  from  the  1st 
of  November,  1839.  At  the  expiration  of  the  nine  months, 
the    defendant    held    over    during    six    other    months — regu* 
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larly  paid  his  rent  up  to  that  time,  and  left  the  properly,  after 
givingtheplaintiffdue  notice  of  his  intention  to  quit.  Thelattercon- 
ceiving  that  the  lease  had  been  renewed  for  one  year,  by  the  de- 
fendant's continuing  in  possession  after  it  had  expired,  had  his 
furniture  sequestered,  and  brought  the  present  suit,  in  which  he 
claims  $450  for  the  last  six  months'  rent.  The  defendant  admits 
that  he  did  remain  in  the  house  after  his  lease  had  expired ;  thus 
enjoying  the  preference  guaranteed  to  him  of  renting  it  by  the 
month,  but  denies  that  there  was  any  renewal  of  the  lease  for  one 
year,  or  for  any  other  specified  time.  He  further  avers,  that 
should  it  be  held  that  he  is  under  a,ny  obligation  resulting  from 
said  lease,  he  is  entitled  to  have  it  rescinded,  on  the  ground  that  the 
house  is  leaky  and  untenantable,  from  the  plaintiff's  long  neglect 
and  refusal  to  make  the  necessary  repairs.  There  was  a  judgment 
below  for  the  defendant,  from  which  the  plaintiff  has  brought 
this  appeal. 

As  the  defendant  never  declared  for  what  length  of  time  he  de- 
sired to  avail  himself  of  the  clause  securing  to  him  a  preference, 
and  as  no  step  was  taken  by  either  party  to  renew  the  lease  for 
any  fixed  period,  he  continued  in  possession  of  the  premises,  in 
the  same  manner  as  he  might  have  done,  with  the  acquiescence 
of  his  lessor,  had  no  such  clause  been  inserted  in  his  lease.  The 
inquiry  must  then  ,be,  what  is,  under  our  Code,  the  effect  of  the 
continued  possession  of  the  tenant  after  the  expiration  of  his  lease; 
or,  in  other  words,  for  what  period  does  a  tacit  reconduction  take 
place. 

Article  6659  of  the  Civil  Code  provides  that,  "  If  the  tenant  of 
a  house  or  room,  should  continue  in  possession  for  a  week  after 
his  lease  has  expired,  without  any  opposition  being  made  thereto 
by  the  lessor,  the  lease  shall  be  presumed  to  have  been  continued, 
and  he  cannot  be  compelled  to  give  up  the  house  or  room,  with- 
out having  received  the  legal  notice,  or  warning,  directed  by  arti- 
cle 2656." 

From  this  aiticle,  the  JPrench  text  of  which  is  more  explicit  than 
the  English,  it  is  clear  that  when  the  tenant  holds  over  at  the  end 
of  his  lease,  without  any  opposition  on  the  part  of  the  lessor,  al- 
though the  lease  is  presumed  to  have  been  continued,  it  is  not  for 
any  particular  period,  and  that  the  lessee  can  quit  the  premises. 
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or  the  lessor  recover  possession  of  them,  on  giving  the  fifteen  days 
notice  required  by  article  2656.  A  tacit  reconduction,  or  new 
lease,  takes  place  for  the  same  price,  and  on  the  same  conditions 
as  the  former  one,  but  for  no  particular  lime.  Were  it  necessari- 
ly to  be  for  one  year,  as  is  contended  on  the  part  of  the  plaintiff, 
or  for  the  same  period  as  the  expired  lease,  neither  of  the  parties 
could  put  an  end  to  it,  as  is  provided  by  article  2666,  for  those 
leases  wherein  no  time  for  their  duration  has  been  agreed  on. 

In  commenting  on  articles  of  the  Napoleon  Code  analogous  to 
ours,  Troplong  remarks  :  "  La  tacite  reconduction  ne  s'ophrepas 
non  plus  necessairement  pour  le  meme  terns  que  Vancien  [bail.] 
Gest  un  bail  sans  ecrit^  dont  la  duree  est  determinee  par  les  usages 
sur  le  terme  de  ces  sortes  de  bauxP  '*  A  part  ces  differences  de 
terns,  et  la  noncontinucUion  des  cautions  et  hypotheques,  la  tacite 
reconduction  est  censee  faite  aux  memes  conditions  que  le  bail 
precedent''  Troplong,  De  Louage,  Nos.  451,452,  and 612,  614, 
on  article  1759. 

But  what  in  this  article  of  the  French  Code  is  left  to  be  regulated 
by  usage,  has  been  the  subject  of  positive  legislation  in  ours.  Arti- 
cle 2655  provides, that  "if  the  renting  of  a  house  or  other  edifice, or 
of  an  apartment,  has  been  made  without  fixing  its  duration,  the  lease 
shall  be  considered  to  have  been  made  by  the  month."  When, 
therefore,  the  lease  of  a  house  for  a  given  time  expires,  the  land- 
lord may,  at  any  time  within  one  week,  expel  the  tenant,  without 
giving  him  any  notice,  and  the  tenant  in  like  manner  may  quit  the 
premises  without  notice  to  the  landlord ;  but  if  the  latter  suffer 
him  to  hold  over  for  one  week,  then  the  tenant  holds  for  one  month 
under  article  2655,  at  the  previous  rent,  and  can  only  be  expelled 
by  the  fifteen  days  notice  required  by  the  following  article  of  the 
Code ;  ai^d  he,  on  the  other  hand,  can  quit  only  on  giving  a  simi- 
lar notice  to  the  landlord.  Such  appears  to  us  to  be  the  only  ef- 
fect of  a  tacit  reconduction,  under  the  articles  of  our  Code.  If 
this  be  so,  the  defendant  had  a  right  to  quit  the  premises  rented  to 
him,  on  giving  the  plaintiff  the  notice  required  by  law,  and  can- 
not be  made  liable  for  any  rent  subsequent  to  that  time,  as  such 
notice  put  an  end  to  the  new  lease  resulting  from  his  continued 
possession,  and  the  acquiescence  of  his  landlord. 

We  have  be^n  referred  to  the  case  of  Mossy  v.  Mead^  2  La. 
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157,  as  containing  a  different  doctrine.  The  court  went,  per- 
haps, further  that  it  was  necessary,  for  the  decision  of  that  case. 
The  question  was,  whether  the  plaintiff  could  recover  a  larger 
amount  of  rent  than  that  stipulated  in  the  expired  lease,  in  conse- 
quence of  a  notice  he  had  given  the  tenant  that  he  would  increase 
the  rent,  after  having  suffered  him  to  hold  over  for  several  months. 
The  court  decided  that  he  could  not  under  the  tacit  reconduction, 
which  was  a  renewed  lease  on  the  same  terms,  and  this  agrees 
with  the  decision  in  Rodriguez  v.  Combes  et  a/.,  6  Mart.  275.  The 
question  as  to  the  period  for  which  a  tacit  reconduction  takes 
place  under  the  Code,  was  not  directly  before  the  court. 

Judgment  affirmed. 


\  James  Grihshaw  and  another  v.  Henrt  Hart  and  another. 

I  A  defence  that  a  memorandum  of  a  contract  of  sale  had  been  altered  by  the  plainti^s 

withoat  the  content  of  the  defendants,  not  made  in  the  lower  court,  caimot  be  urged 
I  after  appeal. 

I  Defendants  contracted  to  purchase  a  piece  of  land  for  a  certain  sum,  payable  part  in 

I  cash,  and  the  remainder  at  future  periods,  but  refused  to  execute  the  contract  on 

the  ground  that  the  property  was  encumbered  with  mortgages.    Plaintiffs  produced 
I  an  act  which  had  been  prepared  for  the  conveyance  of  the  land  to  the  defendants, 

containing  a  clause  for  the  interTention  of  the  mortgagees,  and  the  release  of  their 
i  claims,  on  the  payment  of  the  cash  price,  and  the  delivery  of  the  notes,  for  the 

I  future  instalments  according  to  the  terms  of  the  contract.    The  act  was  not  signed 

I  by  the  mortgagees,  but  it  was  proved  that  they  were  ready  to  sign  it,  on  the  pay- 

I  ment  of  the  cash  price  and  the  delivery  of  the  notes.    In  an  action  for  a  specific 

I  performance  :  Held,  that  the  existence  of  the  mortgages  authorized  the  defendants 

to  retain  the  price  until  the  mortgages  were  released  or  security  given,  but  did  not 
absolve  them  from  the  obligation  of  completing  the  purchase  ;  and  that  plaintiffs 
I  offered  what  waa  equal  to  a  release  of  the  mortgages,  and  better  than  any  security 

'  which  the  court  could  order  to  be  given — the  intervention  of  the  mortgagees  in  the 

act  of  sale,  for  the  purpose  of  releasing  their  claims,  on  the  compliance  of  the  pur- 
chasers with  the  terms  of  the  sale.    Judgment  for  the  plaintiffs. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 
Paul,  H,  R.  Denis,  and  Benjamin,  for  the  plaintiffs. 
Roselius,  for  the  appellants. 

Martin,  J.    The  facts  of  this  case  are  these  :  the  defendants 
Vol.  VI.  34 
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made  a  written  proposal  to  the  plaintiffs,  for  the  purchase  of  a  piece 
of  land  of  the  latter,  in  the  city  of  Lafayette,  which  was  accepted 
in  writing.  The  present  suit  was  brought  for  a  specific  perform- 
ance of  the  contract,  and  resisted  on  the  plea  of  the  general  issue, 
and  a  denial  of  the  plaintiffs'  readiness  or  ability  to  give  to  the  de- 
fendants a  valid  title,  the  land  being  encumbered  with  mortgages 
far  exceeding  its  value.  The  defendants  admitted  their  signatures 
to  the  proposal  for  the  purchase.  There  was  a  judgment  against 
them,  and  they  appealed. 

The  statement  of  facts  consists  of  the  defendants'  proposal  to 
purchase  the  premises  for  a  given  sum,  payable  partly  immedi- 
ately, and  partly  at  protracted  periods.  Under  this  proposal,  the 
plaintiffs  wrote  the  word  accepted,  and  placed  their  signatures, 
under  which  is  a  statement  of  the  manner  in  which  the  protracted 
payments  were  to  be  effected,  to  wit,  by  a  number  of  notes,  one- 
half  of  which  were  to  be  made  fcy  Hart,  and  endorsed  by  his  co- 
defendant  ;  the  other  half  by  the  latter  and  endorsed  by  Hart.  A 
notary  produced  an  act  which  he  had  prepared  for  the  conveyance 
of  the  land  by  the  plaintiffs,  to  the  defendants,  which  contained  a 
clause  for  the  intervention  of  all  the  mortgagees,  and  the  release 
of  all  their  rights,  on  the  defendants'  payment  of  the  cash  price, 
and  the  delivery  of  the  notes  for  the  protracted  instalments,  ac- 
cording to  the  terms  of  the  contract.  The  act  was  not  signed  by 
the  mortgagees,  but  they  staled  their  readiness  to  sign  it  and 
release  their  mortgages,  on  the  defendants'  making  the  payment^ 
and  delivering  the  notes.  McKinney,  the  defendants'  attorney, 
called  by  the  plaintiffs,  deposed,  that  he  had  examined  their  title, 
and  saw  no  objection  thereto  but  the  mortgages ;  and  that  his 
clients  were  ready  to  comply  with  the  contract  as  soon  as  the 
mortgages  were  raised.  A  witness  for  the  defendants  stated,  that 
he  went  frequently  with  the  defendants  to  the  notary's  office,  and 
that  the  defendants  had  the  money  for  the  cash  payment,  and  the 
notes  for  the  others^  which  they  offered,  and  demanded  an  un- 
encumbered title.  He  added,  that  he  went  with  Hart  to  the 
office  of  Grimsbaw,  where  the  former  told  the  latter,  that  he  con- 
sidered himself  released  from  his  contract,  by  the  latter's  neglect 
to  have  the  mortgages  released,  and  was  answered,  that  he  would 
be  sued.    The  statement  which  is  drawn  by  the  counsel  of  the 
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parties,  concludes  with  an  admission,  that  an  act  was  prepared  by 
the  notary  reciting  the  mortgages,  in  which  was  the  clause  stated 
by  the  notary  for  the  intervention  of  the  mortgagees,  and  the  re- 
lease of  their  mortgages  on  their  receiving  the  price. 

It  appears  to  us,  that  the  First  Judge  did  not  err.  The  counsiel 
for  the  appellants  has  indeed  urged  in  this  court,  that  his  clients 
made  a  joint  proposal,  on  which  the  appellees  could  not  engraft 
.  a  joint  and  several  obligation  ;  nor  did  the  former  engage  to  give 
any  note,  either  joint,  or  joint  and  several  for  the  protracted  pay- 
ments. That  their  proposal  was  accepted  absolutely,  and  the 
appellees  have  not  a  right  to  insert  after  their  signatures  to  the 
acceptance,  a  statement  of  notes  to  be  given  by  the  appellants. 
The  proposals,  acceptance,  and  statement  of  notes,  were  read 
below  without  any  opposition.  If  the  statement  of  notes  was, 
after  the  acceptance,  and  without  the  participation  of  the  appel- 
lants, added  to  the  acceptance,  it  was  a  forgery,  and  it  ought  not 
to  have  been  read.  The  appellants  made  no  such  defence  below. 
It  is  clear  they  expected  that  their  notes  would  be  required  ;  for  a 
witness  introduced  by  them  informs  us,  that  they  had  prepared 
their  notes,  and  were  ready  to  deliver  them  if  the  mortgages  had 
been  raised.  They  must,  therefore,  be  confined  to  the  only  de- 
fence they  made  below,  to  wit,  that  the  mortgages  were  not  re- 
leased. The  existence  of  the  mortgages  did  not  absolve  them 
from  the  obligation  of  completing  the  purchase,  otherwise  than  by 
authorizing  them  to  retain  the  price  until  the  mortgages  were  re- 
leased, or  security  was  given  them.  The  vendors  offered  them 
what  was  equal  to  a  release  of  the  mortgage,  and  better  than  any 
security  which  the  court  might  order  to  be  given,  to  wit,  the  inter- 
vention of  all  the  mortgagees  in  the  act  of  sale,  and  their  release 
therein,  on  the  compliance  of  the  vendees  with  the  terms  of  the 
sale. 

Judgment  affirmed. 
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Henry  Caseavx  t;.  His  Creditors 

The  prWilege  on  the  price  of  the  property  eold,  where  the  price  has  not  been  paid  bj 
the  porchaaer,  nor  passed  mto  an  account  current  between  him  and  the  insolTent, 
granted  to  the  consignor  by  art  3915  of  the  Civil  Code,  in  the  event  of  the  insol- 
vency of  the  consignee,  will  not  be  affected  by  the  fact  that  the  property  was  sold 
with  other  property  of  the  same  kind,  and  one  note  taken  for  the  price  of  both, 
where  the  bill  o(  sale  shows  the  price  of  each  parcel,  and  the  amount  collected  by 
the  syndic  can  be  apportioned  accordingly. 

Where  in  the  settlement  of  the  estate  surrendered  by  an  insolvent,  the  proceeds  of  the 
moveables  are  insufficient  to  pay  the  privileged  charges,  the  property  on  which  liens 
or  mortgages  exist,  and  not  the  creditors  holding  such  liens  and  mortgages,  most 
contribute  to  their  payment. 

The  privilege  of  a  vendor  on  the  unpaid  price  of  property  sold  by  an  agent  who  has 
made  a  cessio  bonorwn^  is  superior  to  that  acquired  by  levying  a  fi»fa.  on  notes  given 
for  the  price,  in  the  hands  of  an  attorney  of  the  insolvent  before  his  cession.  C.  C. 
3215.    C.  P.722. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Mautiariy  J. 

MoRPHV,  J.  This  appeal  is  taken  by  John  Slidell,  from  a 
judgment  allowing  a  privilege  claimed  by  Am6dee  Larrieu,  a 
merchant  of  Bordeaux,  on  the  proceeds  of  thirty  half  pipes  of 
brandy,  consigned  to  the  insolvent  for  sale,  in  1837.  The  record 
shows,  that  this  brandy  was  sold,  together  with  seventeen  other 
half  pipes,  to  Cazenove,  Guieu  &  Co.,  in  one  bill  of  sale,  the  brandy 
of  Larrieu  for  $2885  62,  and  the  remainder  for  $1700  31,  making 
an  aggregate  amount  of  $4585  90,  for  which  the  purchasers  gave 
their  promissory  note,  payable  at  six  months  from  the  2d  of  Feb- 
ruary, 1837  ;  that,  on  the  5lh  of  April  following,  this  note  was  ex- 
changed for  three  other  notes  of  Cazenove,  Guieu  &,  Co.,  of 
1528  64  each;  that,  in  consequence  of  some  unexplained  ar- 
rangement between  Caseaux  and  Charles  Garnier,  these  three 
notes  went  into  the  hands  of  the  latter ;  that,  in  September,  of 
the  same  year,  Cazenove,  Guieu  &  Co.,  made  some  payments, 
renewed  these  notes  by  giving  others,  and,  among  them,  four  notes 
drawn  by  themselves,  making  together  $2522  38  ;  that,  after  the 
death  of  Garnier,  Caseaux  claimed  as  his  property,  and  recover- 
ed from  the  curator  of  Garnier's  estate,  these  identical  four  notes 
given  in  renewal.  Whether  Garnier  held  these  notes  as  agent  or 
pledgee,  does  not  appear  from  the  evidence.  While  they  were 
in  the  hands  of  W.  C.  Micon  ,a8  Caseaux's  attorney,  these  notes 
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were  levied  upon  by  John  Slidell,  a  judgment  creditor  of  the  latter. 
Caseaux  having  subsequently  failed,  Micou  handed  over  to  the 
syndic  the  four  notes  recovered  of  Garnier's  estate,  and  a  sum  of 
$1247  14  which  he  had  received  in  part  payment  of  them  from 
the  Improvement  Bank,  after  retaining  $200  for  his  professional 
services.  These  facts  sufficiently  establish,  we  think,  the  iden- 
tity of  the  money  received  by  the  syndic,  with  the  proceeds  of  the 
brandy  sold  to  Cazenove,  Guieu  &.  Co.,  and  entitle  the  opponent 
to  the  privilege  which  article  3215  accords  on  the  price  of  goods 
sold  by  a  consignee  or  agent,  when  such  price  has  not  been  paid 
by  the  purchaser.  The  circumstance  of  the  opponent's  brandy 
being  sold  together  with  another  lot,  should  not  affect  or  destroy 
his  privilege,  as  the  bill  of  sale  shows  the  price  of  each  parcel, 
which  is  included  in  the  note  or  notes,  and  the  amount  collected 
by  the  syndic  can  be  easily  apportioned  according  to  the  amount 
of  each  sale. 

From  certain  settlements  and  negotiations  which  appear  to  have 
passed  between  Gamier,  and  Cazenove,  Guieu  &  Co.  and  the  Im- 
provement Bank,  an  attempt  has  been  made  to  show  that  all  the 
notes  given  in  renewal  to  Gamier,  have  been  paid  and  extinguish- 
ed. An  examination  of  these  transactions,  as  they  appear  from 
the  documents,  does  not  bring  us  to  such  a  conclusion.  They, 
on  the  contrary,  account  for  the  manner  in  which  the  Improve- 
ment Bank  held  the  $1247  14,  which  they  gave  in  part  payment 
of  the  four  remaining  notes  of  Cazenove,  Guieu  &  Co.,  which 
were  held  by  Gamier.  It  appears  that  Cazenove,  Guieu  &,  Co., 
for  the  purpose  of  paying  the  Bank,  and  providing  a  fund  to  pay 
their  notes  in  Garnier's  hands,  sold  to  that  institution  goods  to  the 
amount  of  $8442  32 ;  that,  of  this  amount,  $2775  78  were  placed 
to  the  credit  of  Garnier's  succession,  to  be  applied  to  the  notes  of 
Cazenove,  Guieu  &  Co.,  and  the  balance,  with  a  small  deposit 
subsequently  made  by  them,  paid  all  their  direct  liabilities  to  the 
Improvement  Bank,  and  a  note  of  $937  25  due  to  another  person. 
If  from  the  sum  credited  to  Garnier's  succession,  which 
was  -----  $2776  78 
we  deduct  one  of  the  notes  of  -  -  1528  64 

which  appears  to  have  been  either  discounted  by,  or      

pledged  to  the  bank  by  Gamier,  we  find  -        $1247  14 
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left  in  the  Bank  to  be  applied  to  the  four  remaining  notes  of  Ca- 
zenove,  Guieu  &  Co.,  held  by  Gamier ;  but  these  notes  ha?ing 
been  decreed  to  belong  to  Caseauz,  the  Bank  paid  to  his  coun- 
sel, Micou,  this  balance,  which  is  the  fund  now  in  dispute  be- 
tween the  parties. 

It  then  remains  to  determine  the  amount  coming  to  the  oppo- 
nent Larrieu,  out  of  the  money  received  by  the  syndic.  The  ac- 
count of  sales  rendered  to  him  by  the  insolvent,  shows  the  nett 
proceeds  to  be  $1800  02.  The  Judge  below  allowed  him 
$294  50,  that  sum  bearing  to  the  money  collected  by  the  syndic  the 
proportion  which  the  debt  of  $1300  02,  due  Larrieu  for  his  bran- 
dy, bears  to  the  whole  proceeds  of  the  two  lots  sold  together.  An 
examination  of  the  documents  shows  two  slight  errors,  which  we 
have  been  called  upon  to  correct.  Larrieu's  brandy  was  sold  only 
for  $1  25  per  gallon,  instead  of  $1  28,  as  mentioned  in  the  ac- 
count rendered  to  him  by  Caseaux,  making  a  difference  of  $71  06 
in  the  nett  proceeds.  It  appears  also,  that  there  were  80  gallons 
short  in  Larrieu's  brandy,  which  at  $1  25  per  gallon,  makes 
another  difference  of  $100,  for  which  Caseaux  made  an  allowance 
in  his  settlement  with  the  purchasersy  but  of  which  no  mention  is 
made  in  the  account  rendered  to  Larrieu.  These  two  sums  be- 
ing deducted,  reduce  the  nett  proceeds  to  $1128  35,  which  will 
make  Larrieu's  proportion  amount  only  to  $257  58  of  the  money 
in  the  hands  of  the  syndic.  It  has  been  finally  urged,  that  Lar- 
rieu should,  on  this  amount,  contribute  the  per  centage  of  thirty 
per  cent,  which  the  tableau  shows  is  necessary  to  pay  privileg- 
ed expenses,  after  exhausting  every  fund  not  subject  to  any  privi- 
lege. In  Janin  v.  His  Creditors,  10  La.  555,  and  in  other  cases, 
we  have  held  that  it  is  the  property  on  which  liens,  or  mortgages 
exist,  which  owes  a  contribution,  in  case  the  proceeds  of  the 
moveables  are  insufficient  to  meet  the  privileged  charges,  and  not 
the  creditors  holding  such  liens  or  mortgages.  5  Mart.  468.  6 
Mart.  519.  The  contribution,  therefore,  in  this  case  must  be 
made  on  the  fund  of  $1047  14,  and  out  of  the  remaining  balance, 
to  wit,  $731  94,  Lairrieu,  who  holds  a  vendor's  privilege,  must 
be  paid  in  preference  to  Slidell,  who  has  only  the  privilege  he  has 
acquired  under  his  seizure.  Code  of  Practice,  art.  722.  Civil 
Code,  art.  3215. 
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It  is,  therefore,  ordered  that  the  judgment  of  the  Parish  Court 
be  so  amended  as  to  allow  the  privileged  claim  of  Larrieu  only 
for  $257  58,  instead  of  $294  50,  as  his  proportion  of  the  proceeds 
of  the  brandy  sold  to  Gazenove,  Guieu  &  Co.,  in  the  hands  of 
the  syndic,  and  that  it  be  affirmed  in  all  other  respects  ;  the  ap- 
pellee paying  the  costs  of  this  appeal. 

Lockett  and  Micou^  for  the  opponent,  Larrieu. 

Thomas  Sltdell,  syndic,  contra. 


William  Wbst  Frazier  and  another,  Receivers,  <fcc.  v.  Eliza 

Vance. 

Where  110  judgment  was  pronounced  in  the  inferior  court  on  the  claim  of  an  intenre- 
nor,  hia  appeal  will  be  diamiased. 

The  defendant  and  an  intervening  party,  appealed  from  a  judg- 
ment of  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

Martin  J.  There  are  two  appellants  in  this  case ;  the  first  is 
the  defendant;  the  other  an  intervening  party,  the  Merchants 
Bank  of  Baltimore.  The  defendant  was  sued  on  a  clause  of  a 
notarial  act  of  sale,  by  which  she  assumed  a  debt  of  her  vendor. 
Although  a  pertinacious  defence  was  made  for  her  in  the  first 
court,  her  counsel  has  not  seen  fit  to  oppose  the  affirmance  of 
the  judgment  against  her  in  this.  The  appeal  of  the  interven- 
ing party  is  premature,  as  no  judgment  was  given  on  his  inter- 
vention in  the  Commercial  Court.  The  plaintiffs'  claim  against 
the  defendant  appears  to  have  been  correctly  sustained. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  against 
the  defendant  be  affirmed,  with  costs,  and  that  the  appeal  of  the 
intervening  party  be  dismissed,  with  costs. 

Peyton^  L  W.  Smith  and  7.  Slidell,  for  the  plaintiffs. 

Josephs  and  Wharton^  for  the  appellants. 
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The  State  v.  The  Judge  op  thf   Court   op   Probates  op 

St.  James. 

A  rule  lupported  by  affidtvit,  taken  on  a  Judge  of  a  Court  of  Probates,  to  show  cause 
why  a  mandamus  should  not  be  issued  to  compel  him  to  pronounce  a  judgment  on 
a  case  which  had  been  submitted  for  decision  more  than  twelve  months  previously, 
will  be  made  absolute  where  no  cause  is  shown  by  the  Judge. 

On  the  14lh  of  July,  1843,  Joseph  Henry  Vanderlinden  ap- 
plied to  the  Supreme  Court  for  a  rule  on  /.  /.  Roman,  Judge  of 
the  Court  of  Probates  of  St.  James,  commanding  him  to  show 
cause,  on  the  fourth  Monday  of  November  following,  why  a  writ 
of  mandamus  should  not  be  issued  to  compel  him  to  pronounce  a 
judgment  in  a  suit  instituted  by  Louis  Huard,  as  tutor  of  Vander- 
linden, then  a  minor,  and  others  against  Caroline  Chapdu  and  others. 
The  application  alleged,  that  the  case  had  been  submitted,  by  the 
counsel  on  both  sides,  for  decision,  in  the  spring  of  1842;  and 
that  no  decision  had  yet  been  rendered,  notwithstanding  repeated 
applications  to  the  Judge.  The  facts  stated  by  Vanderlinden 
were  supported  by  his  affidavit. 

Martin,  J.  In  July  last,  die  Judge  of  Probates  of  the  Parish 
iof  St.  James,  was  ordered  to  show  cause  on  the  first  day  of  the 
November  term,  why  a  writ  of  mandamus  should  not  issue, 
x:ommanding  him  to  give  judgment  on  the  petition  of  Joseph 
Henry  Vanderlinden,  &c.  Our  writ  appears  to  have  been  served 
on  the  Judge  on  the  11th  of  August  last,  and  he  has  shown  no 
•cause. 

It  is,  therefore,  ordered  that  the  rule  be  made  absolute. 

Blache,  for  the  applicant. 
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6^2731 

Sarah  W.  Liles  v.  The   New   Orleans  Canal  and  Bank-     S  ml 
ING  Company. 

Bamagee  can  be  asaeaaed  only  by  a  jury  ;  and  in  suits  before  the  Diatrict  Court  of 
the  First  Diatrict,  or  the  Pariah,  or  Commercial  Courts  of  New  Orleans,  the  plain- 
tiff must  advance  the  compenaation  allowed  to  the  jurors  by  the  I7ih  sect,  of  the 
act  of  10  February,  1841,  where  the  defendant  has  not  done  so.    C.  P.  313. 

In  an  action  to  recover  a  promissory  note,  or  the  amount  for  which  it  waa  made,  with  ^ 
damages  for  its  detention,  the  note  was  sequestered  and  delivered  to  the  plaintiff 
on  her  giving  bond  to  return  it,  in  case  it  should  be  decreed  to  belong  to  the  de- 
fendants. Judgment  having  been  rendered  in  favor  of  the  plaintiff  for  the  noto  and 
damages,  the  defendanta  appealed  from  so  much  of  the  judgment  only  as  related  to  . 
the  damages,  and  gave  bond  for  a  sospensive  appeal  in  a  eum  fixed  with  reference  to 
that  part  of  the  judgment.  Held,  that  the  acquiescence  in  the  part  of  the  judgment 
not  appealed  from,  was  not  such  a  voluntary  execution  of  the  decree,  as  to  preveut 
au  appeal  fr6m  so  much  of  it  as  aasessed  damages. 

Appeal  from  the  District  Court  of  the  First  District,  Bu" 
chanan^  J.  The  plaintiffs  sued  to  recover  a  note  in  the  possession 
of  the  defendants,  or  its  amount,  with  damages  for  its  detention. 
The  note  was  sequestered,  and  delivered  to  the  plaintiff  by  the 
Sheriff,  on  his  executing  a  bond,  with  security,  to  restore  it  in 
case  it  should  be  decreed  to  belong  to  the  defendants,  and  to 
satisfy  such  judgment  as  might  be  rendered  in  the  suit.  Judg- 
ment was  rendered  by  the  court,  without  the  intervention  of  a 
jury,  ordering  the  note  to  be  delivered  to  the  plaintiff,  or,  in  de- 
fault thereof,  condemning  the  defendants  to  pay  its  amount,  with 
interest,  and  a  sum  of  $500  as  damages.  A  suspensive  appeal 
•was  allowed,  on  the  defendants  giving  a  bond  in  the  sum  of 
$800.  It  was  admitted  that  the  note  was  in  the  possession  of  the 
plaintiff,  and  that  the  appeal  was  not  taken  from  the  part  of  the  "^ 
judgment  relating  to  the  note,  but  only  from  so  much  of  it  as 
awarded  damages. 

Chinn,  for  the  plaintiff. 

F.  B.  Conradj  for  the  appellants. 

Martin,  J.  The  defendants  and  appellants  urge  as  a  rea- 
son for  the  reversal  of  the  judgment,  an  error  apparent  on  the 
face  of  the  record,  to  wit ;  that  a  judgment  by  default  was  con- 
firmed, and  damages  given  against  them  by  the  court,  without 
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the  intervention  of  a  jury.  They  rely  on  the  313th  article  of 
the  Code  of  Practice,  and  18  La.  474.  The  plaintiflf  and  appel- 
lee adnniis  that  those  authorities  were  conclusive  before  the  late 
act  of  Assembly,  which  requires  the  party  who  wishes  for  a  jury, 
to  deposit  the  sum  of  twelve  dollars.  To  this  the  opposite  coun- 
sel has,  in  our  opinion,  victoriously  replied,  that  the  plaintiff  was 
the  party  who  had  an  interest  in  calling  for  a  jury,  for  without  it, 
the  court  could  not  legally  give  damages  to  her.  She,  therefoie, 
ought  to  have  made  the  deposit. 

The  plaintiff's  counsel  has  further  urged,  that  the  defendants 
have  voluntarily  executed  part  of  the  judgment,  and  cannot  appeal 
for  the  balance.  The  plainti£f  claimed  as  her  property,  a  note  in 
the  possession  of  the  defendants.  She  had  it  sequestered,  and  it 
was  finally  delivered  to  her.  She  afterwards  proceeded  in  her 
suit  for  the  damages  resulting  from  the  improper  detention  of  the 
note.  They  were,  as  we  have  seen,  allowed  her,  and  the  defend- 
ants sought  to  be  relieved  by  a  partial  appeal.  This,  in  our  opin- 
ion, is  correct. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed,  so  far  as  the  confirmation  of  the  judgment 
by  default  gives  damages  ;  and  that  the  case  be  remanded  for 
further  proceedings  according  to  law ;  the  costs  of  the  appeal  to 
be  borne  by  the  plaintifTand  appellee. 


Laurent  Millaudon  v,  William  W.  Worsley  and  another. 

PlaintifT  having  sued  his  lessee  levied  a  proyisional  seizore  on  goods  belonging  to  de- 
fendants, sub-lessees.  The  seizure  was  released  on  the  defendants  endorsing  a  note 
drawn  to  their  order  by  plaintifT's  tenant,  for  the  amount  of  the  rent  due  to  him  by 
the  latter.  To  an  action  on  the  note  defendants  pleaded  error  and  want  of  conside- 
ration. Per  Curiam.  After  having  endorsed  the  note  an  a  compromise,  and  pre- 
vented the  plaintiff  from  testing  his  right  to  seize  their  goods,  defendants  cannot  be 
allowed  to  urge  that  they  owed  nothing  to  the  plaintiff  or  his  lessee,  and  that  thoy 
are  not  bound  by  their  endorsement,  because  it  was  given  to  release  an  unlawful 
seizure,  under  the  mistaken  belief  that  their  goods  were  liable  for  the  rent  due  to 
the  plaintiff.    C.  C.  3045. 
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Appbal  from  the  City  Court  of  New  Orleans,  Collins^  J. 

Benjamin,  for  the  plaintiff. 

Motty  for  the  appellants. 

MoRPHY,  J.  The  defendants  have  appealed  from  a  judgment 
against  them,  as  endorsers  of  a  note,  drawn  to  their  order  by-  T. 
Ogilvie  Sully.  The  defence  set  up  is  error  and  want  of  conside- 
ration. The  evidence  shows,  that  in  February,  1842,  ihey  rented 
a  store  in  Poydras  street  from  the  drawer,  Sully,  who  was  then 
Millaudon^s  lessee,  and  who  stood  indebted  to  him  for  some  pre- 
vious rent;  that,  a  few  days  after,  under  the  erroneous  impression 
that  the  row  of  buildings  to  which  this  store  belonged,  was  not 
provided  with  fire  walls,  and  that,  in  consequence  thereof,  they 
could  not  procure  insurance  on  their  goods  in  it,  by  reason  of  a 
late  regulation  of  the  insurance  offices,  the  defendants  began  to  re- 
move their  goods  from  the  store,  but  were  prevented  from  comple- 
ting such  removal  by  a  seizure  on  them,  laid  by  Millaudon,  under 
process  issued  in  a  suit  he  had  brought  against  his  lessee,  T. 
Ogilvie  Sully.  In  order  to  obtain  a  release  of  this  seizure,  they 
agreed  with  the  plaintiff  to  endorse  the  note  sued  on,  which  was 
given  for  the  amount  of  rent  due  to  the  latter  by  the  drawer.  The 
desire  of  releasing  their  goods  from  Millaudon's  seizure,  was,  in 
our  opinion,  a  sufficient  consideration  for  the  endorsement  on 
which  the  defendants  are  sued.  They  cannot  be  permitted  to  urge, 
as  they  now  do,  that  they  owed  nothing,  either  to  Sully,  or  Mil- 
laudon, and  that  they  are  not  bound  by  their  endorsement,  because 
they  gave  it  for  the  purpose  of  releasing  an  unlawful  seizure,  and 
under  the  mistaken  belief  that  their  goods  were  liable  for  the  rent 
due  by  said  Sully  to  the  plaintiff.  It  is  clear  from  their  own 
showing,  that  they  endorsed  this  note  by  way  of  compromise,  and 
to  put  an  end  to  the  suit,  or  litigation  which  had  arisen  between 
them  and  Millaudon.  After  having,  by  this  compromise,  pre- 
vented the  latter  from  testing  his  right  of  seizing  their  goods  for 
the  rent  due  to  him,  and  obtained  a  release  of  his  seizure,  they 
cannot  attack  it  on  the  score  of  any  error  in  law,  and  absolve 
themselves  from  the  obligations  they  have  contracted.  Civil 
Code,  art.  3045. 

Judgment  affitinei. 
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Vendling  Doll  v.  Gaspard  Theurer. 

When  in  eoiloner,  the  wife  of  the  maker  of  a  note,  could  not  sue  the  latter,  her  en- 
dorsee cannot. 
A  husband  can  contract  with  his  wife  only  in  the  cases  specially  authorized  by  law. 

Appeal  from  the  City  Court  of  p[ew  Orleans,  Collins,  J. 

Orivoty  for  the  appellant. 

Latour,  for  the  defendant. 

Martin,  J.  The  defendant  is  sued  by  his  wife's  endorsee,,  on 
three  notes  which  he  .gave  her.  He  resisted  the  claim  on  several 
grounds,  the  examination  of  one  of  which  will  enable  us  to  dispose 
of  the  case,  to  wit,  that  the  endorsee  cannot  have  any  greaterright 
than  the  endorser  had ;  that  the  wife  could  not  have  maintained 
an  action  against  him,  and,  therefore,  could  not  convey  any  to  the 
plaintiff.  Non  dat  qui  non  habet.  There  are  but  few  contracts 
which  the  husband  can  make  with  the  wife.  He  may  sell  proper- 
ty to  her  in  discharge  of  her  rights,  for  property  of  hers,  disposed 
of  by  him.  It  is  not  pretended  that  the  notes  were  given  for  this 
purpose,  nor  on  any  other  ground  authorized  by  law. 

Judgment  affirmed. 


Philippe  Marsoitoet,  Syndic  of  the  creditors  of  Pierre  Henry 
Colssoa  V.  A.  J.  V.  Jacobs. 

Objections  on  the  ground  of  informality,  illegality,  or  falsehood  to  the  protest  of  a  bill 
or  note,  and  to  the  certificate  of  the  notary  as  to  the  manner  in  which  notice  was 
served  or  forwarded,  go  to  the  effect,  and  not  to  the  admissibility  of  the  evidence. 
Such  objections  cannot  authorize  its  exclusion.  The  notice  and  certificate  nnpru 
ma  facie  evidence ;  if  proved  to  be  informal,  false,  or  illegal,  the  court  or  jury  will 
disregard  them. 

Where  a  defendant  offers  in  evidence  the  original  of  a  notarial  protest,  for  the  pur* 
pose  of  showing,  that  in  the  part  wbicb  relates  to  the  demand  and  notice,  it  contains 
erasures  and  interiioeations,  and  that  the  copy  introduced  by  the  plaintiff  Was  not 
conformable  to  the  original  as  to  these  matters,  he  cannot  move  the  court  to  reject, 
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that  part  of  the  original  which  relates  to  the  demand  and  notice.    Per  Curiam, 
The  legal  consequences  of  the  want  of  demand  and  notice,  is  a  question  entirely 
different  from  that  of  the  reception  of  evidence  by  which  they  are  expected  to  be 
supported  or  disproved. 
The  statements  of  a  notary,  in  the  body  of  a  protest,  as  to  the  demand  of  payment, 
and  his  certificate  as  to  the  manner  of  serring  or  forwarding  notice,  may  be  contra- 
dicted by  parol.    His  statements  and  certificate  are  legal,  but  not  conclasive  evi- 
dence of  what  they  contain,     ^ct  13  March,  1827,  sect.  1.    Evidence  to  contradict 
them  is  admissible  under  a  general  denial  of  the  allegations  in  the  petition. 
The  mere  erasure  of  one  or  more  words  in  an  act  of  protest,  and  the  interlineation  of 
others,  will  not  annul  the  instrument.    Notaries  may,  at  the  time,  correct  omissions 
or'  errors  in  such  an  act,  hy  erasing  words  incorrectly  4ised,  and  by  interlining 
others ;  but  they  cannot,  after  the  act  is  executed,  alter  or  amend  it  in  any  respect. 
To  annul  an  act  on  account  of  such  interlineations  or  erasures,  it  most  be  proved 
that  they  were  made  after  the  act  was  executed. 
By  the  commercial  law  it  is  not  indispensably  necessary  that  the  demand  of  payment 
of  a  promissory  note,  or  inland  bill  of  exchange,  should  be  made,  and  the  notice  of 
non-payment  given  by  a  notary.    Any  person  competent  to  testify  as  a  witness,  may 
do  so ;  but  the  mode  of  proof  is  different  in  the  two  cases.     Under  the  act  of  13 
March,  1827,  sect  1,  the  certificate  of  the  notary  is  evidence  of  the  demand  and 
notice  of  protest ;  but  when  the  demand  is  made,  or  notice  given  by  a  private  indi- 
vidual, it  moat  be  strictly  proved  by  the  person  making  it,  or  by  other  competent 
testimony. 
The  acts  of  14  February,  1831,  and  13  March,  1827,  authorizing  notaries,  and  others 
acting  as  such,  to  demand  payment  of  notes,  bills  of  exchange,  or  orders  for  the 
payment  of  money^  and  to  give  notice  of  the  protests  thereof,  and  making  their 
statements  in  the  protest  and  certificates  evidence  of  all  that  is  contained  in  them, 
gives  this  authority  to  their  official  acta  as  sworn  officers,  and  on  the  assumption  that 
their  acts  and  statements  are  under  the  sanction  of  their  official  oaths.    They  are  ex- 
pected to  act  themselves  in  making  demands  and  giving  notices.     The  duty  can- 
not be  delegated  to  others.     They  ean  only  certify  what  they  do  or  have  done 
themaeWes,  oir  what  they  know  to  be  true  of  their  own  knowledge.    The  acta  of  163 1 
UKJ  1827  introduced  no  new  role  as  to  the  demand  of  payment  and  notice  of  protest 
of  bills  and  notes,  but  only  another  mode  of  proving  them.    What  will  constitute 
legal  demand  and  notice,  depends  on  the  general  commercial  law. 
A  party  cannot  prove  by  parol,  a  demand  of  payment  of  the  drawer  of  a  bill  made  by 
a  private  individual,  and  a  notice  of  protest  by  the  notary's  certificate.    The  certifi- 
cate can  only  be  evidence  of  notice,  when  the  notary  makes  the  demand  himself.    * 


Appeal  from  the  City  Court  of  New  Orleans,  Collins^  J. 

Garland,  J.  The  defendant  is  sued  as  the  endorser  of  a  pro- 
missory note,  drawn  by  one  Bernard  Hart,  given,  as  it  is  alleged 
and  proved,  to  secure  part  of  the  price  of  a  lot  of  ground  in 
the  city  of  New  Orleans,  sold  by  the  plaintiff  to  Hart,  on  which 
the  former  retained  a  mortgage  as  additional  security.      It  is  al- 
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leged  that  payment  of  the  note  was  dennanded,  and  notice  of  non- 
payment given  to  the  defendant.  The  petition  concludes  with  a 
prayer  for  judgment  against  the  defendant  for  $625,  with  interest 
and  costs,  with  a  mortgage  and  vendor's  privilege  on  the  house 
and  lot  described.  The  answer  admits  the  endorsement  of  the 
note,  but  denies  all  the  other  allegations,  and  all  liability  on  ac- 
count of  said  endorsement.  « 

The  plaintiff  offered  in  evidence  a  copy  of  the  act  of  sale  from 
himself  to  Hart,  the  drawer  of  the  note,  to  establish  his  claim  to  a 
mortgage,  we  suppose  ;  also  the  note,  and  a  protest  in  the  ordi- 
nary form.  The  formal  and  usual  words  used  in  a  protest  are 
printed,  and  a  blank  was  left  for  the  date  which  was  filled  with  the 
words  *' seventh  day  of  August. ^^  The  word  seventh  was  erased, 
and  an  asterisk  placed  at  the  end  of  it,  referring  to  the  vrovA  fifth 
written  at  the  foot  of  the  instrument,  over  the  notary's  and  wit- 
nesses' names,  to  which  is  added :  "  This  ref^®,  app<^^  ;  one  word 
erased,  null."  In  the  body  of  the  protest  the  notary  states,  that 
he  is  duly  commissioned  and  sworn,  and  that  he  '*  proceeded  to 
the  late  domicil  of  Mr.  Bernard  Hart,  and  there  presenting  said 
note  to  Mrs.  Widow  Hart,  I  demanded  payment  thereof,  and  was 
by  her  answered,  that  she  had  tio  funds  to  pay  tbe  said  note,  but 
that  Mr.  Greiner  would  settle  the  matter.  1  then  proceeded  to 
the  office  of  Mr.  Greiner,  and  there  presenting  him  the  same,  I 
demanded  payment  thereof,  and  was  by  him  answered,  that  said 
note  was  to  be  protested."  The  certificate  of  notice  is  in  the  usu- 
al form.  The  object  of  offering  the  original  protest  in  evidence,  it 
is  stated,  was  to  show  the  erasure  and  interlineations  in  it.  The 
defendant  then  had  the  notary  who  made  the  protest,  sworn  as  a 
witness,  and  asked  him,  whether  he  had  ever  demanded  payment 
of  the  note  sued  on,  as  stated  in  his  protest.  He  refused  to  answer 
the  question.  Armand  Durel,  who  signs  the  protest  as  a  witness, 
and  is  understood  to  be  a  clerk  of  the  notary,  states,  that  it  was  he 
who  demanded  payment  of  the  note  of  Mrs.  Hart,  who  referred 
him  to  Greiner.  He  then  called  on  that  gentleman  with  it,  and 
demanded  payment  of  him,  who,  after  some  conversation  not  ne- 
cessary to  be  recapitulated,  told  him  that  the  note  might  be  pro- 
tested. He  says,  that  he  knows  that  the  notary  did  not  in  person 
make  any  demand  of  said  note.    Demoruelle,  the  other  witness  to 
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the  protest,  and  a' clerk  of  the  notary,  says,  that  he  was  in  his  of- 
fice on  the  5th  of  August,  1843,  and  that  Durel  demanded  pay- 
ment of  the  note.  He  knows  that  Boudousquie  did  not  demand 
payment  of  it.  Greiner  says,  that  on  the  5th  of  August,  1843,  Ar- 
mand  Durel,  one  of  the  witnesses,  demanded  of  him  payment  of 
the  note.  That  the  notary  never  did  demand  it  of  him  at  any 
time. 

1'he  inferior  Judge  in  his  judgment  says,  that  it  being  shown 
that  payment  of  the  note  was  demanded  at  maturity,  and  notice  of 
its  protest  given  to  the  defendant,  he,  therefore,  gives  judgment 
for  the  plaintiff,  from  which  judgment  the  defendant  has  appealed. 

Our  attention  is  first  called  to  several  bills  of  exceptions  taken 
by  both  parties.  The  plaintiff  first  offered  as  evidence,  a  docu- 
ment purporting  to  be  a  copy  of  the  protest  of  the  note  sued  on, 
to  establish  a  demand  of  payment  of  the  drawer,  and  notice  to  the 
defendant.  The  defendant,  by  her  counsel,  objected  to  its  recep- 
tion, on  the  ground  that  it  contained  erasures  and  interlineations ; 
that  no  day  was  mentioned  therein,  when  demand  of  payment  was 
made  of  the  drawer ;  that  it  was  illegal,  informal,  and  not  made 
according  to  law.  The  Judge  said,  that  the  interlineations  ap- 
peared to  be  merely  the  usual  memoranda  made  by  the  notary,  of 
his  corrections  of  t!.e  body  of  the  act  or  copy,  and  that  the  era- 
sures,  being  noted  at  the  bottom  over  the  signature  of  the  notary, 
supplied  and  corrected  the  omission  of  the  date,  and  that,  there- 
fore, he  would  admit  the  act  as  evidence.  The  defendant  except- 
ed. We  do  not  think  the  Judge  erred.  The  objections  all  go  to 
the  effect  of  the  evidence,  and  not  to  its  admissibility.  The  law 
makes  the  protests  and  certificates  of  notaries,  at  least  prima  fa- 
de evidence  of  demand  and  notice  ;  if  they  are  informal,  illegal,  or 
false,  it  is  not  a  cau^e  for  excluding  them  from  the  court  or  jury, 
but  a  reason  .for  declining  to  give  them  effect,  when  the  illegality 
or  incorrectness  of  the  act  is  established  by  proper  testimony. 

The  defendant  then  offered  as  evidence  the  original  of  the  nota- 
rial protest,  for  the  purpose  of  showing  that  it  contained  erasures, 
and  interlineations,  and  that  the  copy  was  not  conformable  to  said 
original,  in  relation  to  these  matters.  He  also  moved  the  court  to 
disregard  the  copy,  and  all  that  part  of  the  original  which  goes  to 
establish  a  demand  of  paymenti  because  of  the  erasures  and  inter- 
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lineations,  and  the  informality  and  illegality  of  the  act  The  Judge 
admitted  the  document  in  evidence,  for  nearly  or  exactly  the  rea- 
sons before  stated,  and  refused  to  disregard  what  was  erased  or 
interlined,  because  it  was  explained  at  the  foot  of  the  protest,  be- 
fore signature.  In  this  decision,  the  Judge  did  not  err.  The  de- 
fendant cannot  complain,  that  the  Judge  admitted  the  document 
offered  by  her  counsel,  for  the  purpose  mentioned ;  and  she  had 
no  right  to  call  upon  the  court  to  reject  aud  disregard  all  that  re- 
lated to  demand  and  notice.  The  sufficiency  of  those  is  the  ques- 
tion to  be  decided,  and  if  the  Judge  had  said  the  protest  was  a 
nullity,  there  would  have  been  an  end  of  the  controversy.  The 
legal  consequences  of  a  want  of  demand  and  notice,  is  a  question 
entirely  different  from  the  reception  of  the  evidence,  by  which 
they  are  expected  to  be  supported  or  defeated. 

The  defendant  then  offered  parol  proof  to  contradict  the  copy 
of  the  act  offered  by  the  plaintiff.  To  this  the  latter  objected,  as 
it  would  contradict  the  original  act  offered  by  the  said  defendant 
in  evidence  ;  and  further,  because  the  law,  having  made  the  copy 
of  protest  and  certificate  of  notice  evidence  of  both  demand  and 
notice,  the  protest  could  not  be  contradicted  by  parol  evidence  ; 
more  particularly,  as  the  statements  made  in  the  body  of  the  pro- 
test and  certificate  are  not  specially  denied  in  the  answer.  The 
court  overruled  the  objections,  and  the  plaintiff  excepted.  We 
think  the  Judge  did  not  err.  The  statements  made  by  the  notary 
in  the  body  of  his  protest  as  to  the  demand,  and  the  certificate  of 
notice,  may,  in  our  opinion,  be  contradicted  and  shown  to  be  un- 
true. The  law  makes  his  statement  and  certificate  legal  evidence 
of  what  is  stated,  but  it  is  not  conclusive  and  final.  Like  all 
other  evidence,  it  may  be  contradicted  and  shown  to  be  erroneous, 
upon  proper  allegations  in  the  answer,  which  seem  in  this  case  to 
be  sufficient  to  authorize  the  reception  of  the  evidence^ 

On  the  merits  of  this  case,  the  defendant  relies  upon  two 
grounds  to  defeat  the  plaintiff's  action. 

1st.  That  the  erasures  and  interlineations  in  the  act  of  protest 
make  it  a  nullity,  and  that  the  latter  were  made  sometime  subse- 
quent Co  the  date  of  the  instrument. 

2d.  That  the  sutement  in  the  body  of  the  protest,  that  the  de* 
mand  made  of  the  drawer  of  the  note,  or,  at  his  legal  domicil,  of 
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anolher  person,  by  the  notary^  is  not  true ;  and  that  no  legal  de- 
mand of  payment  was  ever  made  of  the  maker  previous  to  the  pro- 
test. 

Upon  the  first  point,  we  are  of  opinion,  that  the  mere  erasure  of 
one  or  more  words  in  the  act  of  protest  used  incorrectly,  and  the 
substitution  of  oUiers  which  are  correct,  does  not  of  itself  make 
the  instrument  a  nullity.  Notaries  are  as  liable  to  commit  mistakes 
in  drawing  up  protests,  as  they  are  in  preparing  other  acts,  and 
the  same  consequences  result  from  them.  They  have  a  right  to 
correct  their  omissions  or  errors,  and  may,  at  the  time,  erase  a 
word  improperly  used,  and  insert  the  correct  one,  by  interlining 
it ;  but  they  have  no  right,  after  an  act  is  made,  to  alter  or  amend 
it  in  any  respect.  In  this  case,  it  is  not  shown  that  the  erasures 
and  interlineations'  were  made  subsequent  to  the  protest ;  and  they, 
therefore,  do  not  annul  it.  The  evidence  makes  it  certain,  that 
the  using  the  word  seventh  was  an  error,  and  that  the  erasure  of  it 
and  the  insertion  of  the  vfoiA  fifths  made  the  instrument  conform 
to  the  truth.  The  demand  of  payment  made  by  Durel,  is  shown 
to  have  been  on  the  fifth  of  August,  1843. 

The  second  point  is,  in  our  opinion,  fatal  to  the  demand  of  the 
plaintiff.  By  the  commercial  law,  the  holder  of  a  promissory  note 
or  inland  bill  of  exchange,  may  send  any  one  competent  to  testify 
as  a  witness,  to  make  a  demand  of  payment,  and,  in  case  of  the 
neglect  or  refusal  of  the  drawer  to  pay,  the  holder  may  himself 
notify  the  endorsers  by  a  written  notice,  sent  through  the  post  of- 
fice, or  in  any  other  legal  mode.  In  such  a  case,  it  is  always  ne- 
cessary to  produce  in  court,  on  the  trial,  the  testimony  of  the  per- 
son who  made  the  demand,  and  gave  the  notice^  or  deposited  the 
letter  in  the  post  ofiBice,  to  prove  the  lime,  place,  and  manner  of 
making  the  demand  and  giving  the  notice.  In  the  case  q{ Harri- 
son v.  Bowen^  16  La.  286,  this  court  said :  ''  It  is  not  indispen- 
sably necessary  that  a  demand  of  payment  of  a  note  should  be 
made,  and  notice  given  by  a  notary  public.  Any  other  person 
may  make  such  demand  and  give  such  notice,  but  the  mode  of 
proof  is  different.  By  our  law,  the  certificate  of  a  notary  is  evi- 
dence of  demand  and  notice  of  protest ;  but  when  such  demand  is 
made  and  notice  given  by  a  private  individual,  it  must  be  strictly 
proved  by  the  person  making  it,  or  by  other  competent  testi 
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mony.''  In  6  La.  730,  this  court,  also  held,  that  the  act  of  1827 
relating  to  the  protest  of  notes  by  notaries  public,  '*  has  not  intro- 
duced any  new  rule  as  to  the  demand  of  the  nriakers  of  promissory 
notes,  or  acceptors  or  drawees  of  bills  of  exchange.  What  will 
constitute  a  legal  demand  of  payment,  so  as  to  bind  endorsers, 
must  depend  on  the  commercial  law,  independently  of  the  act  of 
1827.     Chitty  on  Bills,  337,  and  notes." 

The  Legislature,  for  the  purpose  of  introducing  more  certainty 
and  uniformity,  in  the  mode  of  making  demands  and  giving  notices 
of  protest;  formaking  the  proof  of  them  more  convenient;  and  for  the 
purpose  of  making  interest  run  on  notes  and  bills  from  the  date  of 
protest,  and  for  other  purposes,  passed  various  acts  authorizing  No- 
taries Public,  Parish  Judges,  and  in  some  cases.  Justices  of  the 
Peace,  to  make  demands,  and  give  notices  ofthedishonorof  notesand 
bills  of  exchange,  and  making  their  certificates  and  statements 
admissible  as  evidence  in  courts  of  justice,  of  what  is  stated  in 
them.  B.  &  C.'s  Dig.  41,  42,  43.  The  law  gives  this  authority, 
and  reposes  this  confidence  in  the  official  acts  of  these  persons, 
because  they  are  sworn  officers,  and  upon  the  assumption  that  all 
their  acts  and  statements,  will  be  made  and  given  under  the  sanc- 
tion of,  and  in  reference  to  their  oath  of  office,  and,  therefore,  dis- 
penses with  the  personal  presence  of  the  officer  to  testify  to  bis 
acts.  The  act  of  1827  says,  that  Notaries  shall,  in  their  protests, 
make  mention  of  the  demand  made  upon  the  drawer,  &c.,  '*  and 
of  the  manner  and  circumstances  of  such  demand,"  and  also  the 
manner  of  giving  notice.  A  high  confidence  is  reposed  in  the  of- 
ficer, and  a  power  given  to  him,  which  if  not  legally  and  prudent- 
ly exercised,  may  produce  the  most  serious  results.  The  law 
expects  and  requires  Notaries  Public  to  act  themselves,  in  making 
demands  and  giving  notices.  It  is  a  duty  they  cannot  delegate  to 
others.  In  the  case  of  Duralde  v.  Guidry,  ^^  5  Mart.  N.  S.  66, 
it  is  said,  that  '^  the  act  of  the  Legislature  already  referred  to,  has 
made  no  change  in  relation  to  the  necessity  of  establishing  these 
facts,  which  were  always  necessary  to  be  shown,  m  order  to  bring 
notice  home  to  the  endorser.  It  has  only  introduced  another 
manner  of  proving  them  No  higher  credit  can  be  given  to  a  cer- 
tificate, than  would  have  been  given  to  the  oath  of  the  Notary,  had 
he  testified  to  the  same  facts  in  open  court.    Proof  made  in  the 
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latter  mode,  that  he  sent  an  express,  would  not  be  evidence  ihat 
this  express  reached  the  endorsers.  We  do  not  see  how  a  Notary 
could  ,8wear  or  can  testify,  that  a  notice  of  protest  was  duly  served, 
unless  he  did  so  himself,  or  put  it  in  the  post  oflSce.  When  he 
employs  the  agency  of  another,  neither  his  oath  nor  his  certificate 
of  what  that  agent  did,  is  the  best  evidence  of  which  the  case  is 
susceptible.  The  statute,  by  requiring  the  officer  to  state  the 
manner  in  which  these  notices  are  served  or  forwarded,  negatives 
the  idea  that  his  certificate  is  conclusive.  It  conveys,  on  the  con- 
trary, a  clear  intimation  that  the  court  is  to  judge  whether,  in  the 
manner  used,  the  endorser  could  be  considered  as  having  knowl- 
edge of  the  fact.  Any  other  construction  would  leave  these  ex- 
pressions without  meaning,  or  motive.  Under  this  act  of  the  Le- 
gislature, the  endorser  is  affected  by  testimony  which  he  has  no 
power  to  cross-examine.  The  ex  parte  proof  should  be,  there- 
fore, clear,  and  in  strict  pursuance  of  the  law  under  which  it  is 
taken.  It  is  conferring  power  enough  on  Notaries,  to  enable  them 
to  bind  their  fellow  citizens  by  certificates  of  what  they  do  them- 
selves. It  would  be  monstrous  to  permit  them  to  certify  to  the 
truth  of  facts,  which  they  can  only  know  from  the  relation  of 
others."    This  reasoning,  it  appears  to  us,  is  conclusive. 

In  the  case  before  us,  the  Notary  in  positive  terms  states  in  his 
protest  and  certificate,  that  he  made  the  demand,  and  gave  notice 
of  protest.  When  called  on  to  say  on  oath,  whether  these 
statements  are  true,  he  refuses  to  answer.  In  other  words,  he  re- 
fuses to  sustain,  as  a  witness  in  court,  what,  as  a  sworn  officer,  he 
had  stated  in  an  official  act  to  be  true.  This  the  law  does  not, 
and  will  not  sanction.  Notaries  are  only  permitted  to  certify 
what  they  do  themselves,  and  what  they,  of  their  own  knowledge, 
know  to  be  true.  They  cannot,  by  adopting  the  acts  and  sayings 
of  others,  make  them  evidence  against  others.  The  defendant  has 
most  clearly  shown,  that  the  Notary  never  made  any  demand  of 
payment  of  the  note  as  stated  in  the  certificate  ;  and  that  that 
shown  to  have  been  made  by  his  clerk,  is  insufficient. 

The  plaintiff  contends,  that  although  the  certificate  of  the  No- 
tary may  be  insufficient,  yet  as  it  is  proved  by  Durel  that  he 
made  a  demand  of  payment,  he  comes  within  the  case  in  16  La 
286.    So  far  as  to  the  demand,  this  may  be  true,  but  the  witness 
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does  not  prove  any  notice  to  the  defendant,  of  a  refusal  to  pay  by 
the  drawer,  or  the  agent  named.  The  certificate  of  the  Notary  is 
the  only  evidence  of  notice,  and  the  insufficiency  of  that  has  been 
shown.  The  plaintiff  cannot  be  permitted  to  prove  by  parol,  a  de- 
mand of  payment  of  the  drawer,  and  a  notice  of  protest  by  the 
Notary's  certificate.  That  certificate  can  only  be  evidence  of  no- 
tice when  the  Notary  makes  the  demand.     / 

The  judgment  of  the  City  Court  is,  therefore,  annulled  and  re- 
versed, and  ours  is  for  the  defendant  as  in  case  of  nonsuit;  with 
the  costs  in  both  courts.* 

Marsenidetf  plaintiff,  pro  se. 

OreineTy  for  the  appellant. 


Je4N  Guimbillot  V,  Joseph  Abat. 

It  18 'well  settled  that  the  ratification  of  a  principal  will  be  inferred  from  his  sileDee* 
if,  when  apprized  of  an  act  done  by  his  agent  without,  or  beyond  his  authority,  he 
does  not,  within  a  reasonable  time,  express  his  dissent ;  but  no  such  inference  will 
be  drawn,  where  the  act  was  not  done  in  the.  name  of  the  principal,  nor  apparently 
for  his  benefic,  and  the  circumstances  of  the  case  sufficiently  account  for  the  silence 
of  the  principal  without  construing  it  as  an  acquiescence  in  the  act. 

Where  a  third  person  attempts  to  establish  the  ratification  of  an  unauthorized  act  af 
an  agent,  from  the  silence,  or  conduct  of  the  principal,  it  must  clearly  appear  that 
he  has  been  misled  thereby,  or  induced  to  forego  some  advantage  he  would  other- 
wise have  enjoyed. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Afowrum,  J- 
Barthe  and  Benjamin^  for  the  plaintiff. 
D.  Seghers  and  Eustis,  for  the  appellant. 


*  By  an  act  of  14  March,  1844,  subsequent  to  the  date  of  this  decision,  it  is  de^ 
dared  :  "  That  it  shall  be  lawful  for  each  and  every  Notary  Public  in  the  city  of  New 
Orleans,  to  appoint  one  or  more  deputies  to  assist  him  in  the  making  uf  protests,  and 
delivery  of  notices  of  protests  of  bills  of  exchange  and  promissory  notes :  Provided^  that 
each  Notary  shall  be  personally  responsible  for  the  acts  of  each  deputy  employed  by  him  ; 
and  provided,  that  each  deputy  shall  take  an  oath  faithfully  to  perform  his  duties  ae 
such,  before  the  Judge  of  the  parish  in  which  he  may  be  appointed  ;  and  provided^tho 
certificate  of  notice  of  protest  shall  state  by  whom  made  or  served." 
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MoRPHY,  J.  The  material  facts  in  relation  to  this  controversy 
are  the  following.  In  March,  1840,  the  plaintiff,  having  borrowed 
fifty  thousand  francs  from  Maurice  Abat  in  France,  agreed  to  give 
him  in  pledge,  and  to  place  in  .  the  hands  of  Joseph  Abat,  his 
brother,  at  JNfew  Orleans,  a  note  of  $21,800,  drawn  by  Joseph 
Girod,  to  the  oitler  of,  and  endorsed  by  Nicolas  Girod,  which 
note  was  the  property  of  the  plaintiff,  and  had  been  left  by  him 
in  the  hands  of  P.  J.  Tricou,  his  agent  in  this  city.  In  execution 
of  this  agreement,  the  plaintiff  directed  his  agent  here  to  deliver 
the  note  to  the  defendant ;  but  it  had  already  been  pledged  to  the 
latter  by  P.  J.  Tricou,  to  secure  a  personal  debt  of  his  own, 
amounting  to  $6900,  as  appears  by  a  receipt,  or  acknowledgment, 
executed  by  Joseph  Abat,  under  private  signature,  on  the  24th  of 
January,  1840.  The  plaintiff  now  seeks  to  recover  the  note  in 
question,  on  paying  to  Maurice  Abat,  the  debt  for  which  it  has 
been  pledged  to  the  latter ;  while,  on  the  other  hand,  the  defend- 
ant claims  to  be  paid  out  of  the  proceeds  of  the  note  the  $6900 
lent  to  Tricou.  By  agreement  between  the  parties,  the  note  was 
deposited  in  the  hands  of  Maurice  Abat,  who,  when  he  returned 
to  France,  left  it  with  L.  Gamier,  his  agent  here,  to  remain  sub- 
ject to  the  rights  of  all  the  parties.  There  was  a  judgment  below 
in  favor  of  the  plaintiff;  and  i\i6  defendant  has  appealed. 

The  evidence  shows,  shid  it  has  not  been  denied,  that  the  note 
for  $21,800,  is  the  property  of  Guimbillot,  and  that  the  defendant 
was  aware  of  the  fact  when  he  received  it  from  Tricou,  who, 
moreover,  endorsed  it  as  the  plaintiff's  agent.  It  further  appears 
from  the  procuration,  that  Tricou  had  the  power  of  endorsing  in 
the  name  of  Guimbillot  only  to  a  certain  extent,  in  certain  banks, 
and  in  favor  of  certain  persons  ;  that  he  had  no  power  or  authority 
to  borrow  money,  or  to  pledge  notes  in  the  name  of  Guimbillot, 
and  still  less  to  pledge  notes  belonging  to  the  latter,  to  secure  his 
(Tricou's)  personal  debts.  The  defendant  was  then  fully  aware 
that  Tricou  had  no  right  to  appropriate  this  note  to  his  own  use, 
and  that,  therefore,  the  pretended  pledge  could  give  him  no  rights 
whatever.  But  it  has  been  most  strenuously  contended  that,  ad- 
mitting this  to  be  so,  yet,  as  the  plaintiff  did  not  immediately 
express  his  dissent,  when  apprized  of  the  pledge  made  of  this 
note  by  his  agent,  he  must  in  law  be  held  to  have  ratified  it. 
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Nothing  is  better  settled  than  the  doctrine,  that  the  ratification  of 
a  principal  will  be  inferred  from  his  silence,  if,  when  apprized  of 
an  act  done  by  his  agent  without  his  authoriiy,  or  beyond  his 
authority,  he  does  not,  witliin  a  reasonable  time,  express  his  dis* 
sent.  But  while  we  readily  admit  the  soundness  of  the  doctrine 
contended  for,  we  hold  it  to  be  altogether  inapplicable  to  the  cir- 
cumstances of  this  case.  The  pledge  io  question  was  not  made 
in  the  name  of  Guimbillot,  nor  apparently  for  his  advantage,  but 
in  the  name  and  for  the  avowed  benefit  of  his  agent ;  and  the 
plaintiff  was  directly  apprized  of  the  transaction,  neither  by  Tricou, 
nor  by  the  defendant.  The  only  notice  or  information  in  relation 
to  it,  which  the  plaintiff  ever  received,  reached  him  thriMigh  a  cor- 
respondence between  the  defendant  and  Maurice  Abat,  which 
was  communicated  to  him  by  ibe  latten  On  the  15th  of  March, 
1840,  Maurice  Abat  wrote  to  the  defendant,  informing  him  of  his 
loan  of  fifty  thousand  francs  to  the  plaintiff,  on  the  note  of  Joseph 
Girod,  which  was  to  be  placed  in  defendant's  hands  as  a  pledge 
for  such  loan,  and  requesting  him  to  call  on  Tricou  for  the  note, 
in  case  it  had  not  already  been  handed  to  him,  pursuant  to  the 
plaintiffs'  instructions.  On  the  26th  of  September  following, 
Maurice  Abat  writes  to  the  plaintiff  then  in  Paris,  and  tells  him 
that  he  has  just  received  from  his  brother,  Joseph  Abat,  a  letter 
bearing  date  the  fifth  of  August,  and  of  which  he  gives  an  extract 
touching  his  note  of  $21,800,  in  the  following  words,  to  wit : 

*^  Mon  Cher  Frere: — "Tat  repi  dans  le  terns  ta  letlre^  avec 
copie  de  celle  de  Guimbillot.  Je  fit  part  a  Tricou  de  ses  disposi- 
tionsy  et  il  s*empresse  de  repondre  quHl  nCavait  remis  le  billet  en 
question.  La  verite  est,  que  le  billet  de  $21 ,800,  se  trouve  engage 
entre  mes  mains  pour  une  somme  de  $6,900,  ce  qui  laisse  de  la 
marge  pour  les  60^000  francs  que  tu  as  prStes.  Je  dais  te  dire  de 
plus,  quHl  m^a  promts  de  payer  cetle  demihre  somme  sur  la  pre- 
miere vente  quHlfera.  II  lui  tient  a  ccRur,  a  ce  quHl  paratt,  de  de- 
gager  ce  depdt.  Tai  aitendu  quelque  terns  pour  te  repondre, 
Tricou  m^ayantfait  esperer  de  liberer  cette  affaire.  Je  ne  pense 
pas  que  tu  aies  le  moindre  risque  a  courir. 

''  Comme  Guimbillot  pourrait  etre  inquiet,  je  pense  que  les 
renseignemens  que  je  te  donne  sent  plus  que  rassurants." 

Maurice  Abat  concludes  his  letter  by  saying : — "  I^apres  la 
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kltre  de  mon  fr^re^  Tricou  lui  paiera  sous  peu  les  $6,900,  et 
alors  votre  billet  sera  entre  les  mains  de  tnonfrere  comme  nous  en 
sommes  convenus.  Soyez  tranqaille.  J'aurai  le  soin  d'^crire  a 
Joseph  pour  que  cette  affaire  se  termine  a  votre  convenance." 

This  letter  of  the  defendant  communicated  to  Guimbillot 
through  Maurice  Abat,  whom  he  had  made  his  agent  for  such 
communication,  coupled  with  Maurice  Abat's  promise  to  write  to 
his  brother,  so  that  the  business  might  be  arranged  to  his  satisfac- 
tion, (a  votre  convenancey)  sufficiently  accounts  for  the  silence  of 
Guimbillot.  Living  in  a  foreign  country,  he  seems  to  have  relied 
on  the  assurances  given  him  by  both  brothers,  that  he  might  be 
easy,  and  that  Tricon  would  pay  his  debt.  Hearing  nothing  more 
about  the  matter,  he  naturally  supposed  every  thing  settled  as  he 
was  promised  that  it  should  be  ;  and  it  would  be  most  unjust  and 
unreasonable  to  construe  his  silence  into  an  acquiescence  in,  or 
approval  of  the  unauthorized  conduct  of  Tricou.  He  returned  to 
this  country  with  Maurice  Abat,  in  November,  1842,  and  brought 
the  present  suit  in  December  following.  Some  stress  has  been 
laid  on  a  declaration  made  by  the  plaintiff,  in  a  conversation  with 
Maurice  Abat,  after  his  return,  that  be  would  have  to  lose  his 
money.  It  may  betray  his  ignorance  of  his  rights,  or  his  fear  of 
incurring  a  loss,  but  by  no  means  implies  any  ratification  of  the 
tortious  act  of  his  agent.  When  the  ratification  of  an  unauthorized 
act  of  an  agent,  is  sought  to  be  inferred  from  the  silence,  or  con- 
duct of  his  principal,  in  favor  of  a  third  person,  it  must  clearly  ap- 
pear that  the  latter  might  have  been  thereby  misled,  and  induced  to 
forego  some  advantage  he  would^  otherwise  have  enjoyed^  In  the 
present  case,  the  defendant  knew  of,  and  participated  in  Tricou's 
illegal  act  of  conversion.  Far  from  being  misled  by  the  plaintiff, 
he  induced  the  latter  to  expect  that  he  would  get  Tricou  to  refund 
the  money  lent  to  him.  Instead  of  attempting  to  do  so,  he  went 
on  renewing  the  notes  of  Tricou,  from  time  to  time,  until  they  were 
finally  protested,  in  August,  1842. 

Judgment  affirmed. 
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William  £.  Murphy  v.  John  Thielen,  Sheriff,  and  others. 

A  sebure  under  tfi.fa.,  **of  any  money,**  which  the  party  io  whose  hands  the  sei- 
zure was  made,  "  has  now  or  may  hereafter  have  in  virtue  of  his  office  of  judicial 
sequestrator/*  will  not,  as  against  other  creditors  of  the  debtor  whose  property  was 
sequestered,  embrace  any  funds  not;  at  the  time,  in  the  hands  of  the  sequestrator. 
Per  Curiam.  A  sum  of  money  which  may  or  may  not  be  received,  without  any 
specification  of  amount,  even  by  conjecture  or  approximation,  is  a  thing  two  vague 
to  form  the  object  of  a  seizure. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

Bullard,  J.  Murphy  being  subrogated  to  the  rights  and  ac- 
tions of  Parish,  a  judgment  creditor  of  C.  F.  Hozey,  took  a  rule 
upon  the  Sheriff  of  the  District  Court  of  the  First  District,  upon 
F.  Buisson,  who  had  been  appointed  by  the  Commercial  Court  a 
judicial  sequestrator,  and  upon  the  Branch  Bank  of  Alabama  at 
Mobile,  another  judgment  creditor  of  Hozey,  to  shoiy  cause,  why 
a  sum  of  about  $571,  admitted  to  be  in  the  hands  of  Thielen,  the 
Sheriff,  who  had  been  made  garnishee  in  the  case,  should  not  be 
paid  over  to  him,  in  discharge  of  his  judgment  against  Hozey. 
The  District  Court  having  discharged  the  rule,  on  the  ground, 
that  the  Branch  Bank  of  Alabama  had  made  a  previous  seizure  of 
the  fund.  Murphy  appealed. 

The  seizure  to  which  the  court  thus  gave  effect,  appears  to 
have  been  made  originally  in  the  hands  of  Buisson,  as  judicial  se- 
questrator. The  levy  was  made  on  the  12th  of  April,  1841,  and 
the  Sheriff's  return  shows  that  he  seized,  in  the  hands  of  Buisson 
ihe  judicial  sequestrator,  all  the  property  or  effects  of  Hozey  in 
his  possession  or  control,  to  an  amount  sufficient  to  satisfy  the 
writ,  *'  and  particularly  any  money,  he  might  now  or  hereafter 
have  in  virtue  of  his  office  as  judicial  sequestrator,"  &c. 

We  are  of  opinion,  that  this  seizure  did  not  embrace  any  fund 
not  at  that  time  in  the  hands  of  Buisson.  A  sum  of  money  which 
may  or  may  not  be  received,  without  any  specification  of 
amount,  even  by  conjecture  or  approximation,  is  a  thing  too  vague 
to  form  the  object  of  a  seizure  under  execution.    It  cannot  be 
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identified,  nor  when  sold,  handed  over  to  the  purchaser  by  the 
Sheriff.  Not  only  the  fund  in  the  hands  of  Thielen,  afterwards 
levied  on  by  Murphy,  never  was  in  the  possession  of  Buisson,  but 
it  appears  to  have  been  collected  afterwards  by  that  officer,  who, 
it  is  true,  carried  it  to  the  credit  of  the  judicial  sequestrator  on  his 
books,,  but  did  not  pay  it  over,  it  having,  in  the  meantime,  been 
seized  in  his  hands  by  the  present  appellant.  Now,  although  it 
may  be  true,  as  assumed  by  our  learned  brother  of  the  District 
Court,  that  the  appointment  of  Buisson  still  subsisting,  authorizing 
him  to  collect  all  the  official  dues  of  Hozey,  the  late  Sheriff,  Thie- 
len, would  have  been  authorized  to  pay  over  such  sums  as  may 
have  beea  afterwards  collected  by  him,  it  does  not  follow,  we 
think,  that  a  specific  amount  thus  collected,  is  embraced  in  the 
vague  description  of  the  original  seizure,  so  far  as  other  creditors 
of  Hozey  are  concerned. 

We  are  of  opinion,  that  the  court  erred  ia  not  decreeing  the 
fund  to  belong  to  Murphy,  the  appellant. 

The  judgment  of  the  District  Court  is,  therefore,  avoided  and 
reversed  ;  and  it  is  further  ordered  and  decreed  that  the  rule  be 
made  absolute,  and  that  the  defendant,  Thielen,  pay  over  to  the 
plainlifif  $334  37,  the  amount  in  his  hands  at  the  time  of  Murphy's 
seizure,  and  that  the  costs  of  both  courts  be  paid  by  the  appellees, 
the  Branch  Bank  of  Alabama. 

Budd  and  Rousseau^  for  the  appellant. 

Thielen  and  Buisson^  pro  se.  Chinn^  for  the  other  defen- 
dants. 


The  City  Bank  of  New    Orlbans   v.    Louis   A.   Barbarin 

and  others. 

Unde^  the  provisions  of  the  act  of  5  February,  1842,  reviving  the  charters  of  the  Banks 
in  the  city  of  New  Orleans,  only  the  debts  due  to  those  institutions  at  the  time  of 
the  passage  of  that  act,  can  be  considered  as  forming  a  part  of  their  **dead  weight** 
Debts  subsequently  contracted,  though  between  the  date  of  ths  passage  of  the  act, 

•  and  ito  promulgation,  or  acceptance  by  the  Banks,  are  not  included  in  the  '^dead 
vxigH," 
Vol.  VI.  -  37 
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■  —  ^ 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  !• 

Lockett  and  Micou,  for  the  plaintiffs. 

Grivot  and  RoseliuSy  for  the  appellants.  The  defendants  are 
entitled  to  the  benefit  of  the  provision  of  the  act  of  5  Feb.,  1842, 
relative  to  the  *'  dead  weigW^  Their  debts  became  the  property 
of  the  City  Bank  on  the  26  February,  1842,  and  the  act  of  1842 
was  not  accepted  by  the  Bank,  until  the  16  April  following.  The 
act  of  6  February,  is  not  proved  to  have  been  promulgated  be- 
fore the  Bank  became  the  owners  of  the  notes  sued  on.  It  was 
not  a  law  until  promulgated. 

Simon,  J.  The  defendants  are  appellants  from  a  judgment 
which  condemns  them  to  pay,  in  solido,  the  sum  of  $3:U0,  with 
interest,  being  the  amount  of  two  promissory  notes,  regularly 
protested  at  maturity. 

The  defence  set  up  is  based  upon  their  alleged  right  to  the  bene- 
fit of  the  dead  weight,  as  allowed  by  the  third  section  of  an 
act  of  the  Legislature,  approved  on  the  5th  of  February, 
1842,  (Laws  of  lt42,  p.  42,)  and  upon  their  right  to  renew  the 
notes  sued  on,  on  their  complying  with  the  requisites  of  said  law. 
They  allege  that  said  notes  form  a  part  of  a  series  of  notes  given 
by  them  at  a  sale  made  by  the  Commissioners  of  the  United 
States,  of  property  in  this  city  ;  that  said  notes  were  in  the  Citi- 
zens' Bank,  at  the  time  of  the  passage  of  the  bank  law  ;  that  they 
were  transferred  to  the  City  Bank  after  the  7th  of  March,  1842; 
and  that  they  remained  there  until  tl^e  latter  Bank  was  forced  to 
stop  paying  specie,  in  June,  1842,  when  they  were  handed  over 
to  some  pretended  holder  of  the  notes,  who  either  had  them  dis- 
counted, or  placed  for  collection  in  the  Bank  of  Louisiana  for  the 
use  of  the  City  Bank. 

The  evidence  shows,  in  substance,  that  the  notes  sued  on  were, 
with  many  others  resulting  from  the  sale  of  lots  between  Canal 
and  Common  streets,  deposited  in  the  Citizens'  Bank,  to  await 
the  decision  of  the  courts,  whether  the  same  belonged  to  the  Second 
or  to  the  First  Municipality  of  New  Orleans ;  that  they  never 
were  discounted  in  the  Citizens'  Bank  ;  that  after  the  determina- 
tion of  the  suit,  said  notes,  together  with  other  notes,  and  the  sums 
which  had  been  collected  thereon,  were  handed  over  to  the  Second 
Municipality  ;  that  the  notes  sued  on  were  not  the  property  of  the 
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Citizens'  Bank,  and  were  received  by  the  Treasurer  of  the  Second 
Municipality  on  the  24th  of  February,  1842;  and  that,  on  the  26th 
of  the  same  month,  the  same  were  discounted  by  the  City  Bank, 
and  the  proceeds  thereof  passed  to  the  credit  of  the  said  Second 
Municipality. 

The  law  of  the  5th  of  February,  1842,  relied  on  by  the  defen- 
dants' counsel,  as  entitling  them  to  the  privilege  of  the  dead  weight, 
appears  to  have  been  passed  in  reference  to  the  situation  of  the 
affairs  of  the  several  banks  of  the  State,  and  to  the  debts  which 
were  due  to  tliem,  at  the  time  that  it  was  adopted.  The  third  sec- 
tion of  that  act  says,  in  positive  terms,  that  "  with  a  view  of  ena- 
bUng  the  banks  effectually  to  secure  their  debts^  it  shall  be  lawful 
for  their  respective  boards  of  directors  to  consider  the  whole  of  the 
debts  due  them  on  the  passage  of  this  act^  as  forming  part  of  their 
dead  weight.^]  There  is  no  provision  in  the  law  referred  to,  allow- 
ing the  benefit  of  the  dead  weight  to  the  debts  which  were  to  be 
contracted  towards  the  banks  subsequent  to  the  passage  of  the 
law,  and  it  is  clear  that,  if  the  notes  sued  on  were  not  the  pro- 
perty of  any  of  the  banks  at  the  time  that  the  law  relied  oo  was 
passed,  the  defendants  cannot  succeed.  Now,  it  is  true  the  notes 
sued  on  were  deposited  in  the  Citizens'  Bank,  at  the  time  of  the 
passage  of  the  bank  law ;  but  they  were  not  the  property  of  the 
said  Bank ;  they  were  withdrawn  from  it,  and  handed  over  to  the 
Treasurer  of  the  Second  Municipality  ;  aad.it  was  not  until  the 
26th  of  February,  1842,  posterior  to  the  passage  of  the  law,  that 
said  notes  were  discounted  in  the  City  Bank. 

It  has  been  urged,  that  a  law  does  not  take  effect  from, its  pas- 
sage, or  its  approval  by  the  Governor,  but  from  the  date  of  its  pro- 
mulgation, and  that  it  was  the  duty  of  the  plaintiffs  to  show  ihat  it 
was  promulgated  before  the  day  on  which  the  notes  were  dis- 
counted. It  was  further  contended,  that,  at  all  events,  said  plain- 
tiffs were  bound  to  receive  the  application  for  the  benefit  of  the 
dead  weight,  even  if  the  law  had  been  promulgated  immediately 
after  its  approval,  as  the  Bank  was  not  bound  by  it  until  they  ac- 
cepted it ;  and  as  the  debt  became  the  property  of  the  plaintiffs 
prior  to  the  date  of  acceptance.  These  propositions  cannot,  in  our 
opinion,  be  applied  to  the  question  under  consideration.  Neither  the 
time  of  the  promulgation  of  a>law,  passed  for  a  specific  object  and 
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in  reference  thereto,  nor  the  period  at  which  it  is  accepted  by  the 
persons  upon  whose  rights  it  is  to  operate,  can  in  any  manner 
change,  alter,  destroy,  or  extend  the  special  purposes  for  which  it 
was  adopted,  and  the  object  which  the  Legislature  had  in  view  at 
the  very  time  that  it  was  passed.  The  object  of  this  law  was  not 
only  to  regul|^e,  but  also  to  secure  the  debts  due  to  the  banks  in 
reference  to  the  state  of  their  affairs 'ks  then  exhibited  to  the  Le- 
gislature, and  according  to  the  statements,  which  we  may  well 
suppose,  were  then  under  the  eyes  or  inspection  of  the  law-maker. 
For  that  purpose  a  *'  dead  weigM^  was  created,  in  which  were  to 
be  included  the  whole  of  the  debts  then  due  to  the  banks,  or,  as 
the  law  says :  the  debts  due  them  on  the  passage  oftlie  act,  and  in 
the  French  text,  **  toutes  les  creances  qui  leur  sont  dues  an  moment 
de  la  passation  de  cet  acte ;"  and  we  are  not  ready  to  say  that  any 
debts  subsequently  contracted,  were  at  all  in  the  contemplation  of 
the  Legislature  when  the  law  was  passed,  so  as  to  permit  the 
benefit  of  this  law  to  be  extended  to  debts  which  were  not  then  in 
existence.  If  such  had  been  the  intention  of  the  law-maker,  it  would 
have  been  so  expressed  ;  but  as  the  law  stands,  the  benefit  of  the 
dead  weight  must  be  limited  to  the  debts  due  to  the  banks,  at  the 
time  of  the  passage  of  the  act,  and  cannot  include  those  which 
were  contracted  afterwards,  and  not  even  those  which  were  con- 
tracted between  the  date  of  the  adoption  of  the  law,  and  that  of  its 
promulgation,  or  acceptance  by  the  banks. 


Judgment  affirmed. 


Pierre  Jean  Alexandre  Deslix  v,  Cleophee  Jonc. 

Where  s  wife  U  a  public  merchant,  carrying  on  a  separate  trade,  she  is  in  no  way 
under  the  control  of  her  husband  so  far  as  her  trade  is  concerned,  and  needs  no 
authorization  from  him  to  do  any  act  in  relation  to  it.  C.  C.  128.  And  where  she 
occupies  as  a  sub-tenant  part  of  a  building  leased  by  the  husband,  the  owner  of  the 
building  will  acquire,  by  operation  of  law,  on  her  separate  property  contained  in  the 
ffhop  occupied  by  her,  a  right  of  pledge  for  the  payment  of  his  rent,  to  the  full  ex- 
tent of  her  debt  to  the  principal  lessee.     C.  C.  2675,  2676, 3677. 
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Appeal  from  the  District  Court  of  tlie  First  District,  Bucha- 
natiy  J. 

Deslix,  appellant,  pro  se, 

Labarre,  for  the  appellee  Caffin. 

MoRPHY,  J.  The  plaintiff  having  obtained  a  judgment  in  this 
case,  took  out  an  execution,  under  which  he  caused  to  be  seized, 
as  belonging  to  the  defendant,  a  sum  of  $2094  99,  in  the  hands 
of  Charles  Caffin.  He  then  propounded  interrogatories  to  the 
latter  in  conformity  with  the  act  of  1839.  From  the  answers  to 
those  interrogatories,  and  the  evidence  adduced  below,  it  appears 
that  Pierre  Jonc,  the  husband  of  the  defendant,  had  leased  from 
Caffin,  for  a  considerable  period  of  time,  a  large  house  forming 
the  corner  of  Chartres  and  Custom-House  streets,  at  the  rate  of 
$416  66|  per  month ;  that  the  defendant,  who  was  separated  in 
property  from  her  husband,  was  a  public  merchant,  and  carried 
on,  in  her  own  name,  a  separate  trade,  occupied  as  a  store  the 
lower  part  of  the  house,  and  moved  into  it  the^goods  and  merchan- 
dize constituting  her  stock  in  trade  ;  that  on,  or  about  the  1st  of 
February,  1842,  Charles  Caffin  finding  the  doors  of  the  store 
closed,  and  the  premises  abandoned,  took  out  a  provisional 
seizure,  and  had  the  goods  and  merchandize  belonging  to  the  de- 
fendant, sold  for  the  rent  due  and  to  become  due.  The  sale  pro- 
duced the  sumof  $2094  99,  out  of  which,  after  deducting  some 
legal  charges,  Caffin  received  $1952  87.  Under  these  facts,  the 
plaintiff  called  upon  the  garnishee,  to  show  cause  why  he  should 
not  be  decreed  to  pay  him  the  amount  of  his  judgment,  with  in- 
terest and  costs,  out  of  the  money  thus  received,  in  payment  of 
his  rent.  There  was  a  judgment  below  in  favor  of  the  garnishee, 
from  which  the  plaintiff  has  appealed. 

It  is  contended,  on  the  part  of  the  appellant,  that  article  2677, 
of  the  Civil  Code,  which  gives  to  the  lessee  a  right  of  pledge  on 
the  effects  of  under-lessees,  and  even  of  third  persons,  when  the 
goods  of  the  latter  are  in  the  house  or  store  leased  by  their  con- 
sent, express  or  implied,  is  inapplicable  to  the  present  case.  The 
idea  presented  is,  that,  as  under  article  1784  of  the  Civil  Code, 
no  contract  can  take  place  between  the  husband  and  the  wife, 
^  and  she  is  prohibited  by  article  2412,  from  binding  herself  or  her 
property  for  the  debts  of  her  husband^  the  defendant  could  not 
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be  viewed,  either  as  a  lessee  of  her  husband,  or  as  a  third  person 
•  by  whose  consent  the  goods  were  placed  in  the  store ;  but  that 
she  should  be  considered  ^  being  under  the  control  of  her  hus- 
band, and  as  having  obeyed  his  orders  when  she  removed  her 
goods  into  the  conjugal  domicile  or  house  rented  and  occupied 
by  him,  where  she  could  more  conveniently  attend  to  her  trade, 
and  at  the  same  time  to  her  household  and  children  ;  that,  there- 
fore, her  separate  property  has  been  wrongfully  made  liable  for 
rent  due  by  her  husband ;  and  that,  as  she  would  have  a  legal  right 
to  recover  back  from  Caffin  its  proceeds,  the  plaintiff,  as  her 
creditor,  can  legally  seize  and  exercise  such  right. 

Admitting  that  the  plaintiff  can  have  and  exercise,  in  his  own 
right,  the  action  which  he  contends  the  defendant,  his  debtor, 
would  have,  to  recover  back,  as  ber  own,  the  money  received  by 
Caffin  from  the  sale  of  her  goods,  (which  may  well  be  doubted,) , 
the  grounds  upon  which  he  rests  her  claim  arQ  wholly  untenable. 
The  defendant  being  a  public  merchant,  carrying  on  a  separate 
trade,  was  in  no  way  under  the  control  of  her  husband  so  far  as 
her  trade  was  concerned,  and  she  needed  no  authorization  from 
him  to  do  any  act  in  relation  to  it,  Civil  Code,  art.  128.  For 
whatever  appertained  to  her  trade,  she  was  a  third  person  as  to 
the  lessor,  who  acquired  on  her  separate  property  a  right  dt 
pledge  for  the  payment  of  his  rent,  the  very  moment  she  brought 
it  into  his  house.  This  right  cannot  be  affected  by  the  circum- 
stance of  her  husband  being  the  lessee  principally  or  directly 
bound  for  the  rent.  We  cannot  consider  her  as  having  acted 
under  marital  constraint,  when,  by  law,  she  was  authorized  to  act 
without  his  consent,  and  in  the  manner  she  thought  most  condu- 
cive to  her  interest.  The  place  where  she  determined  to  keep 
her  store  was,  perhaps,  the  very  best  she  could. have  selected  for 
her  business,  and  when  she  removed  her  goods  into  the  store^  she 
was  perfectly  aware  of  the  right  which,  under  the  law,  the  owner 
of  the  house  would  acquire  on  them  for  the  payment  of  his  rent. 
Her  property  became  liable  by  operation  of  law,  and  not  by  virtue 
of  any  conventional  obligation  entered  into  by  her  jointly  with, 
or  as  security  for  Pierre  Jonc,  her  husband.  Article  2412,  so 
mucliTelied  on  was  intended  as  a  protection  to  married  women, 
and  not  as  a  cloak  under  which  they,  and  their  husbands  might 
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enrich  themselves  at  the  expense  of  their  neighbors.  It  would  be 
convenient  indeed,  for  married  women  separated  in  estate  from 
their  husbands,  to  have  the  leases  of  the  stores  they  occupy,  ex- 
ecuted in  the  names  of  their  husbands,  carry  on  their  business  in 
them,  and  obtain  exemption  from  the  payment  of  any  rjent  on  the 
ground  relied  on  by  the  appellant.  But  it  has  been  insisted  that 
at  all  events,  the  goods  of  Madame  Jonc  should'  have  been  made 
liable  only  for  the  rent  of  the  store  and  back  rooms  in  which  they 
were  deposited,  and  which  CaflSn  himself  admits,  under  oath, 
were  worth  only  $225  per  month,  to  be  computed  only  from  the 
first  of  December,  1841.  the  whole  rent  having  been  paid  up  to 
that  time.  The  goods  found  by  a  lessor  on  his  premises  are  lia- 
ble to  his  pledge  for  the  rent  due  for  the  whole  property,  in  what- 
ever part  of  it  they  may  happen  to  be  stored,  unless  such  goods 
belong  to  an  under-lessee,  in  which  case  they  are  affected  only 
so  far  as  he  is  indebted  to  the  principal  tenant  or  lessee.  Civil 
Code,  arts.  2675,  2676,  2677.  It  is  not  pretended,  in  the  present 
case,  that  the  defendant  was,  or  could,  have  become  the  lessee  of 
her  husband  Pierre  Jonc ;  but,  even  if  the  store  could  be  sepa- 
rated from  the  rest  of  the  premises,  its  rent  at  $225  per  month,  up 
to  the  end  of  the  lease,  which  Caffin  had  a  right  to  claim,  would 
far  exceed  the  amount  he  received.  Christy  v.  Cazenove^  2  Mart. 
N.  S-451. 

Judgment  affirmed. 


Thb  State  t;.  Joseph  Grant. 

The  19ih  aefction  of  the  act  of  25  March,  1896,  amending  the  Civil  Code  and  Code 
of  Practice,  which  granta  an  appeal  in  any  caae  in  which  it  ia  contended  that  the 
right  of  imposing  a  tax  is  contrary  to  the  constitution  or  to  the  laws  of  the  state,- 
whatever  may  be  the  amount  of  the  tax,  refers  only  to  claims  for  taxes  sued  for 
originally  before  a  Justice  of  the  Peace,  or  an  Associate  Judge  of  the  City  Court 
of  New  Orleans ;  and  where  the  amount  claimed  is  under  three  hundred  dollars  the 
Parish  Court  in  the  Pariah  of  Orleane,  and  the  District  Court,  in  the  other  Parishes 
of  the  State,  are  the  highest  courts  to  which  such  an  appeal  can  be  taken.  Though 
such  a  claim  were  sued  for  originally  in  the  Commercial  Court,  no  appeal  can  be 
taken  to  the  Supreme  Court. 
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Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 
PrestoTiy  Attorney  General,  for  the  Stale. 
Emerson^  for  the  appellant. 

Martin,  J.    The  defendant  is  appellant  from  a  judgment  on  a 
claim  of  the  State,  for  the  sum  of  two  hundred  and  fifty  dollars, 
under  the  9th  section  of  an  Act  of  Assembly  ''  to  increase  the 
rerenue  of  the  State,"  approved  March  26th,  1842,  p.  440.     The 
Attorney  General  has  asked  the  dismissal  of  the  appeal,  on  the 
ground  that  the  amount  in  controversy,  is  under  the  lowest  sum  to 
which  the  constitution  has  limited  the  right  of  appeal  to  this  court. 
It  has  been  urged,  that  the  act  of  1828  provides  for  an  appeal 
on  all  claims  of  the  State  for  taxes.     Laws  of  1828,  p.  158.    It 
appears  to  us  that  it  does  so,  in  cases  in  which  "  it  is  contended 
that  the  right  of  imposing  a  tax   is  contrary  to  the  constitution 
or  laws ;"    and  the  answer  places  the  defendant's  case  within 
the  law.     It  is  also  true,  that  the  act  provides  that  the  appeal  in 
matters  of  taxation,  shall  be  had  ''  whatever  may  be  the  amount 
of  the  tax ;"  but  the  question  is  not  whether  the  appeal  lies, 
but  whether  it  does  to  this  court.     The  constitution  excludes 
it ;  and  the   act  expressly   states   the    courts  to  which   it  may 
be  brought.     The  highest  of  these  courts  is  that  of  the  Dis- 
trict,  in  the  Country ;  and  in  the  Parish  of  Orleans,  the  Dis- 
trict Court  seems  to  be  excluded.  The  act  refers  only  to  claims 
for  taxes  sought  to  be  originally  enforced  before  a  Justice  of  the 
Peace,  or  an  Associate  Judge  of  the  City  Court  of  New  Or- 
leans.    Hence  the  counsel  has  concluded  that,  as  the  present  suit 
was  brought  in  the  Commercial  Court,  no  appeal  lies  except  to 
this  court ;  and  as,  in  matters  of  taxation  the  smallness  of  the 
amount  claimed  does  not  prevent  the  appeal,  there  is  no  ground 
for  the  dismissal  claimed  by   the  Attorney  General.     The  Com- 
mercial Court  did  not  exist  when  the  act  under  consideration  was 
passed,  and  the  District  and  Parish  Courts  are  stated  therein 
simply  as  courts  a  quibus  and  not  as  courts  ad  quos.     It  is  clear 
that  this  act  was  passed  without  any  reference  to  this  court.     An 
appeal  thereto  could  only  be  pretended,  upon  a  very  forced  im- 
plication.   Had  the  Legislature  given  it  in  express  terms,  the 
constitutionality  of  the  measure  might  well  be  questioned ;  and, 
admitting,  that  in  such  a  case,  we  could  overcome  our  reluctance 
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to  declare  an  act  of  Asi^enibly  unconstitutional,  nothing  authorises 
us  to  inquire  whether  the  Legislature  may  extend  our  jurisdiction 
to  cases  under  three  hundred  dollars,  for  it  has  not  attempted  to 
do  so. 

Appeal  dismissed. 


Francois  Michel  Cosnier  v.  Daniel  Golding. 

The  master  of  a  vessel  is  answenble  for  the  bagj^age  and  effects  of  a  passenger  de- 
livered to  him,  and  not  restored,  nor  accoanted  for. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

BarthCy  for  the  plaintiff. 

Culbertson  and  Schmidt,  for  the  appellant. 

MoRPHY,  J.  This  action  is  brought  to  recover  $890  60,  the 
alleged  value  of  the  plaintiff's  baggage  and  effects  put  on 
board  of  the  schooner  Hero,  commanded  by  the  defendant.  The 
petition  charges  that,  on  the  16th  of  July,  1842,  the  plaintiff, 
being  then  in  Havanna,  engaged  and  paid  his  passage  for  New  Or- 
leans on  board  of  this  schooner,  and  was  informed  by  the  captain 
that  she  would  sail  on  the  19th  ;  that  on  the  18th,  plaintiff  sent  on 
board  his  baggage,  consisting  of  a  large  trunk  and  cedar  box,  a 
mahogany  box,  a  night  bag,  hat  case,  &c.  ;  that  this  baggage  was 
received  by  the  defendant  himself,  who  then  informed  plaintiff  that 
the  Hero  would  sail  only  on  the  20th  of  July,  and  that  it  would  be 
sufficient  for  him  to  be  on  board  that  very  day,  at  6  o'clock  in  the 
morning ;  that  nevertheless  the  Hero  sailed  on  Tuesday,  the  19th, 
without  any  further  notice  to  the  plaintiff,  who  remained  in  Ha- 
vanna ;  that  the  baggage  was  seen  on  board  of  the  Hero  during  the 
voyage  to  New  Orleans,  but  was  not  to  be  found  on  board  in  this 
port ;  and  that  the  defendant  now  denies  having  ever  received  it  on 
board.  The  defendant  avers  that  he  has  no  knowledge  of  the 
facts  alleged,  and  pleads  the  general  issue.  There  was  a  judgment 
below  in  favor  of  the  plaintiff,  and  the  defendant  appealed. 

This  case  turns  entirely  on  a  question  of  fact.     After  a  careful 
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examination  of  the  evidence,  we  think  that  it  preponderates  in 
favor  of  the  plaintiff,  and  sustains  the  judgment  appealed  from. 
Two  witnesses  testify  that  the  effects  claimed  were  put  on  board 
of  the  schooner  Hero  in  Havanna,  and  taken  charge  of  by  the  cap- 
tain ;  that  ihe  Hero  having  sailed  sooner  than  had  been  announced, 
the  plaintiff,  not  being  able  to  reach  her,  was  obliged  to  take  passage 
on  board  of  another  vessel.  One  of  the  passengers  of  the  Hero 
from  Havanna  to  New  Orleans,  declares,  that  he  saw  the  baggage 
in  question  during  the  voyage,  and  fully  describes  it,  and  that  it 
was  claimed  by  no  one,  and  remained  untouched  during  the  whole 
voyage.  The  value  of  the  contents  of  the  trunk  and  boxes  is 
proved,  as  nearly  as  can  reasonably  be  expected  under  the  circum- 
stances of  the  case.  Two  persons  who  aided  the  plaintiff  in  pack- 
ing up  his  effects  in  Havanna,  and  had  frequently  seen  them  in  his 
room,  testify  to  the  correctness  of  a  bill  made  out  by  the  plaintiff 
of  all  the  articles,  and  declare  that  the  prices  affixed  to  them  are 
moderate.  In  the  trunk  there  was  a  large  quantity  of  fine  wear- 
ing apparel ;  and  in  the  boxes,  books  and  valuable  mathematical 
instruments.  The  value  of  the  last  mentioned  articles  is  .also 
proved  by  another  witness,  an  engineer  by  profession. 

There  exists  between  the  testimony  of  these  witnesses  and 
those  of  the  defendant,  contradictions  on  several  circumstances, 
which  have  been  relied  on  with  a  view  to  show  that  the  plaintiff 
is  mistaken  as  to  the  vessel  on  board  of  which  he  put  his  bag- 
gage. These  contradictions,  and  the  negative  testimony  of  per- 
sons who  did  not  see  the  things  put  on  board,  cannot  out-weigh 
and  destroy  the  positive  and  explicit  declarations  of  the  plaintiff's 
witnesses,  that  they  took  the  baggage  on  board,  and  delivered  it  to 
the  defendant,  and  that  they  recognize  in  this  port  both  the  schoo- 
ner and  the  captain  they  had  seen  in  Havanna ;  and  their  testimony 
is  corroborated  by  that  of  a  passenger  who  saw  the  plaintiff's 
baggage  on  board  during  the  voyage.  Unless  these  witnesses  are 
altogether  disbelieved,  the  plaintiff  must  recover.  We  cannot 
consider  them  as  suspicious  characters,  or  as  unworthy  of  belief, 
because  it  is  proved  that  tliey  left  Havanna  without  passports, 
when  they  probably  knew  that  none  would  be  required  of  them 
on  their  arrival  here. 

Judgment  affirmed. 
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Benjamin  Franklin  French,  Dative  Teslaraenlary  Executor 
of  Bernard  Fox,  deceased,  v.  Dsnis  Prieur,  Recorder  of  Mort- 
'  gages  for  the  City  and  Parish  of  New  Orleans. 

Mortgage  creditors  of  a  successioa  are  entitled  to  notice  of  any  application  made  by 
the  executor  to  sell  the  property  on  which  their  mortgages  exist. 

A  sale- of  the  property  of  a  succession,  legally  and  regularly  made  under  a  judgment 
of  a  Court  of  Probates,  discbarges  the  mortgages  on  it  given  by  the  deceased.  The 
purchaser  takes  the  property  firee  of  the  incumbrances ;  and  the  Probate  Court 
may  order  their  erasure. 

A  District  CouA  cannot  issue  a  mandamus  to  a  Recorder  of  Mortgages,  commanding 
him  to  erase  certain  mortgages,  without  having  notified  the  parties  interested. 

On  an  application  for  a  mandamus  to  compel  the  erasure  of  the  mortgages  existing 
on  property  sold  by  order  of  a  Probate  Court,  the  declaration  of  the  applicant  is 
not  the  best  evidence  of  the  sale  ;  the  proces  verbal  of  the  sale  and  adjudication 
should  have  been  produced. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J.  The  plaintiff,  as  dative  testamentary  executor  of  Bernard 
Fox  deceased,  presented  a  petition  to  the  District  Court,  repre- 
senting that  a  sale  had  been  made,  under  the  orders  of  the  Pro- 
bate Court,  of  certain  property  belonging  to  the  testator,  for  the 
purpose  of  paying  the  debts  of  the  succession  ;  that  he  desires  to 
cancel  certain  mortgages  existing  on  the  property,  which  the  de- 
fendant, as  Recorder  of  Mortgages,  refuses  to  do.  The  applicant 
prays  for  a  mandamus  to  the  Recorder  commanding  him  to  erase 
the  said  mortgages,  or  to  show  cause  why  he  should  not.  The 
defendant  answered,  that  being  a  merely  ministerial  officer,  it  is 
not  his  province  to  decide  whether  the  mortgages  should  be  eras- 
ed, or  not.  No  other  parlies  were  notified.  The  evidence  on  the 
trial  of  the  rule,  is  stated  in  the  opinion  of  the  court,  infra. 

Mitchell^  for  the  plaintiff,  cited  De  Ende  v.  Moore,  2  Mart.  N. 
S.  336.  Joyce  v.  Poydras  de  Lallande,  6  La.  283.  Zacharie^s 
Adnir.  V.  Prieur  et  aL,  9  lb.  197.  Hoeyy  4-c.  v.  Cunningham, 
14  lb.  86. 

Roselius,  for  the  appellant.  This  is  an  application  for  a  man- 
damus to  compel  the  Recorder  of  Mortgages  to  cancel  certain 
mortgages  registered  against  the  late  Bernard  Fox,  on  the  allega- 
tion that  the  property  subject  to  the  mortgages  has  been  sold,  by 
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order  of  ihe  Court  of  Probates.  The  Recorder  of  Mortgages 
answers  that  he  is  a  ministerial  officer,  and,  as  such,  not  compe- 
tent to  decide  on  the  rights  of  the  parties  interested  in  the  ques- 
tion. He  is  under  the  impression  that  the  mortgage  creditors 
whose  rights  are  sought  to  be  affected,  should  be  cited  before  the 
Court  of  Probates,  or  other  competent  court,  and  that  a  decree  to 
cancel  their  mortgages  ought  to  be  rendered  contradictorily  with 
them.  It  is  not  denied  that  the  sale  of  succession  property  for 
the  purpose  of  paying  debts,  affords  a  sufficient  reason  to  autho- 
rize the  <;ourt,  by  whose  order  the  property  has  been  sold,  to 
order  the  erasure  of  the  mortgages  recorded  against  it.  The 
cases  cited  by  the  counsel  for  the  appellee  fully  establish  that 
proposition.  But  it  has  never  yet  been  decided  that  the  Recorder 
of  Mortgages,  who  is  invested  with  no  judicial  authority,  is  bound 
to  take  cognizance  of  an  ex  parte  representation  made  to  him  by 
an  executor,  ox  other  administrator  of  a  succession,  and  thereupon 
cancel  the  mortgages  on  his  records.  No  law  gives  him  any 
such  authority.  The  33d5th  and  3336th  articles  of  the  Civil , 
Code  provide,  on  the  contrary,  in  express  terms,  that  mortgages 
can  be  erased  only  "  by  ihe  consent  of  the  parties  interested  and 
having  capacity  for  that  purpose ;"  or  **  fey  virtue  of  a  judgment 
ordering  such  erasure.^  It  follows,  as  a  necessary  consequence, 
that  the  District  Court  erred  in  issuing  the  peremptory  manda- 
mus, from  which  this  appeal  is  taken. 

The  counsel  for  the  appellee  supposes  that  no  other  case  can 
be  adduced  in  support  of  this  opinion  than  that  of  the  State  v. 
Judge  IjC  Blancj  5  La.  329.  In  ^this  he  is  mistaken.  The  first 
case  in  which  the  question  arose  and  was  decided,  is  that  of  Wdl- 
den  V.  Duralde^  7  Mart.  N.  S.  464.  Walden  sued  Duralde, 
who  was  then  Recorder  of  Mortgages,  to  compel  him  to  omit  in 
his  certificate  a  judicial  mortgage  recorded  against  Livingston, 
the  former  owner  of  the  property  in  question.  The  court  observ- 
ed ;  '*  It  is  clear  that  ou  the  prayer  of  the  petitioner,  as  far  as  it 
goes  to  the  court  declaring  that  there  exists  no  mortgage,  and 
prohibiting  the  defendant  to  state  any  in  his  certificate,  nothing 
could  be  done  in  a  suit  to  which  the  United  States  are  not  a  par- 
ty. They  ought  to  be  heard  before  any  judgment,  affecting  any 
light  of  theii-s,  be  given."    So  in  the  case  of   Waters  et  al.  v. 
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MercieTj  4   La.  14.    There,  the  plaintiff  was  entitled  to  have 
the  mortgage  cancelled,  but  the  court  decided  that  the  Recorder 
of  Mortgages  ought  not  to  have  been  made  a  party  to  the  suit ; 
consequently  he  was  dismissed  with  costs,  although  the  other  d  e- 
fendants  were  condemned  to  cancel  the  mortgage.     In  the  case  of 
the  State  v.  Judge  Le  BlanCy  5th  La.  329,  330,  the  same  rule 
is  laid  down.     In  that  case  property  had  been  sold  by  order  of  the 
court  of  Probates  to  effect  a  partition,  and  a  mandamus  was  ap- 
plied for  to  compel  the  Judge  under  whose  decree  the  sale  had 
taken  place,  to  grant  an  order  to  erase  certain  mortgages.     The 
court  said;  "  We  are  of  opinion  that  this  question  cannot  be  de- 
cided with  the  Judge,  but  that  it  must  be  by  a  proceeding,  to 
which  those  having  an  interest,  real  or  pretended,  adverse  to  the 
applicant,  are  made  parties."    The  last  and  strongest  case  to 
which  I  will  call  the  attention  of  the  court  is  that  of  Gasquet  et  al. 
V.  DiTnitry,  6  La.  454.     That  was  an  application  to  compel  the 
Sheriff  to  cancel  subsequent  mortgages  under  the  708th  article  of 
the  Code  of  Practice.    The  provisions  of  that  article  are,  **  that 
the  Sheriff  shall  give  a  release  from  these  mortgages,^    Notwith- 
standing such  imperative  language,  the  court  observed  :  *^  that  the 
first  duty  of  a  Judge  is  to  hear  a  party,  before  he  makes  a  deci- 
sion to  his  injury." 

Garland,  J.  The  petitioner  alleges,  that  for  the  purpose  of 
paying  the  debts  of  the  estate  of  Fox,  the  Court  of  Probates  of  the 
Parish  of  OrleanI,  ordered  a  sale  of  the  properly  to  take  place  at 
public  auction,  by  the  Register  of  Wills  ;  at  which  sale,  certain 
lands  and  lots  were  sold,  on  which  the  deceased  had  given  mort- 
gages to  different  persons ;  that  he  is  desirous  of  erasing  these 
liens  from  the  records  kept  in  the  defendants'  office,  and  that  for 
this  purpose  he  has  made  a  public  act,  authorizing  and  requiring 
the  said  defendant  to  erase  the  same,  which  has  been  presented 
to  him  and  which  he  declines  to  comply  with,  without  any  good 
and  legal  cause  ;  wherefore  the  petitioner  asks  for  a  rule  on  the 
said  Recorder  of  Mortgages,  to  show  cause  why  a  mandamus 
should  not  be  issued,  compelling  him  to  cancel  said  mortgages, 
and  erase  them  from  his  records. 

The  answer  to  the  rule  is,  that  being  a  ministerial  officer,  it  is 
noi  his  duty,  or  within  his  province  to  decide  whether  the  mort- 
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gages  should  be  concelled  and  erased,  or  not ;  and  he  asks  to  be 
discharged. 

The  evidence  offered  by  the  petitioner,  is  a  petition  presented 
to  the  Court  of  Probates  by  his  predecessor  in  the  office  of  execu- 
tor, praying  for  a  sale  of  the  property  belonging  to  the  estate,  for 
the  purpose  of  paying  the  debts,  at  the  foot  of  which  is  an  order 
of  the  Judge,  directing  the  property  to  be  sold  after  the  legal  ad- 
vertisements ;  also  an  act,  or  declaration  made  by  the  petitioner 
before  a  Notary  Public,  in  which  he  describes  the  lots  sold,  and 
the  mortgages  upon  them,  and  recites  that  the  Register  of  Wills 
has  sold  them,  in  obedience  to  the  order  of  the  court,  wherefore 
he  (the  petitioner,)  authorizes  the  erasure  and  cancelling  of  the 
mortgages,  and  releases  the  same.  It  is  not  shown  that  any  other 
evidence  than  the  last  mentioned  act,  was  presented  to  the  Re- 
corder of  Mortgages ;  nor  does  it  appear  that  tlie  application 
to  sell  the  property,  was  ever  notified  to  any  person,  either  credi- 
tor or  heir ;  nor  is  it  shown  by  any  act,  or  certificate  from  the 
Court  of  Probates,  or  the  Register  of  Wills,  that  the  property 
has  been  sold  conformably  to  law,  and  the  order  of  the  court. 

In  3  Robinson,  35,  we  held,  that  an  executor  could  not  sell  the 
property  confided  to  his  charge,  without  notice  to  the  heirs,  as  it 
might  be  their  interest  to  furnish  him  with  money  to  pay  the  debts 
and  legacies,  and  thus  prevent  a  sale.  Mortgage  creditors  have 
by  law,  certain  rights  secured  to  them,  in  relation  to  the  sale  of 
property  belonging  to  successions  ;  and  it  would  seem  but  just, 
that  they  should  have  some  notice  of  an  application  to  sell  that 
on  which  their  lien  exists,  and  thereby  to  discharge  it.  There 
cannot  now  be  a  doubt  that  a  sale  of  the  property  composing  a 
succession,  legally  and  regularly  made  under  a  judgment  of  the 
Court  of  Probates,  discharges  the  mortgages  on  it,  which  may 
have  been  given  by  the  deceased.  The  purchasers  take  it  free  of 
any  such  incumbrances,  and  the  Court  of  Probates  has  the  power 
to  erase  them  all.  17  La.  378  ;  9  La.  197  ;  2  Mart.  N.  S.  224, 
336.  But  we  know  of  no  authority  that  the  District  Court  has  to 
issue  a  mandamus  to  the  Recorder  of  Mortgages,  commanding 
him  to  erase  mortgages,  without  notifying  the  parties  interested 
in  them.  The  cases  reported  in  the  9  and  17  La.,  originated  in 
the  Court  of  Probates,  and  the  parties  interested  were  notified. 
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See  also  5  La.  329.  Independent  of  this  fatal  objection,  there  is 
no  other  evidence  of  a  sale  having  been  made  than  the  declara- 
tion of  the  applicant  for  the  rule,  which  is  insufficient.  The  pro- 
ces  verbal  of  the  sale  and  adjudication,  is  the  best  evidence,  and 
forms  a  title  to  the  purchaser. 

The  judgment  of  the  District  Court  is  annulled  and  reversed, 
and  the  rule  prayed  for  discharged ;  the  appellee  paying  the  costs 
in  both  courts. 


Jambs  Cassedy  v.  His  Crboitors. 

Where  a  mortgage  creditor  of  an  insolvent  who  has  made  a  cesaion  of  hie  property 
appeals  from  a  jadgmeot,  allowing  the  sums  claimed  by  certain  law  officers  for  their 
fees,  the  latter  most  be  made  parties  to  the  apped.  It  is  not  enough  that  the  syn- 
dic, who  has  no  interest  in  a  contest  between  privileged  creditors  as  to  their  rela- 
tive  rank,  should  be  cited. 

Appeal  from  the  District  Court  of  the  First  District,  Bu* 
chanan,  J. 

Greiner,  for  the  appellant. 

Ghivotj  for  the  syndic. 

MoRPHT  J.  This  case  has  been  before  us  several  times.  When 
last  up  it  was  remanded,  because  it  did  not  appear  that  the  Judge 
had  passed  upon  certain  law  charges  in  the  syndic's  tableau  of 
distribution,  which  had  been  opposed  by  Wm.  J.  Moffat.  On 
the  return  of  the  case  to  the  District  Court,  the  Judge,  after  noti- 
fying the  parties  whose  claims  were  disputed,  and  hearing  their 
evidence,  fixed  the  amount  of  fees  due  to  the  Clerk,  Sheriffs  and 
Coroner,  and  decreed  that  their  charges,  and  certain  other  items 
on  the  tableau,  should  be  paid  by  privilege  and  preference  over 
the  mortgage  debt  of  Moffat,  out  of  the  funds  in  the  hands  of  the 
syndic. — Moffat  has  appealed. 

He  contends,  in  this  court,  that  the  accounts  of  the  Clerk,  and 
of  two  late  Sheriffs  against  the  estate,  have  not  been  legally  proved, 
and  has  referred  us  to  several  provisions  of  la^  prescribing  tlie 
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manner  in  which  these  officers  must  prepare  their  bills  of  costs, 
and  the  formalities  to  be  fulfilled  before  they  c;in  obtain  payment 
from  suitors.    Acts  of  1833,  p.  190.     Acts  of  1814,  p.  108.    Law 
of  1842,  p.  440.     The  Judge  below  might,  and,  we  think,  should 
have  required  of  the  Clerk  a  detailed  bill  of  his  fees,  such  as  was 
presented  by  the  Sheriffs  and  Coroner ;  but  as  the  services  of  this 
officer  were  rendered  in  his  Court  and  under  his  eye,  he  felt 
authorized,  and  was  perhaps  competent,  to  fix  the  amount  due  to 
him  for  his  services  to  the  estate,  without  requiring  a  detailed  ac- 
count, and  from  the  simple  inspection  of  the  books  out  of  which 
such  an  account  could  have  been  made  ;  but,  be  this  as  it  may,  we 
cannot  disturb  the  judgment  rendered  in  favor  of  the  Clerk,  She- 
riffs, Coroner,  &c.,  without  having  these  persons  before  us.    The 
syndic,  who  has  been  decreed  to  pay  these  amounts  out  of 
the  funds  in  his  hands,  has  not  appealed  from  this  judgment.    If 
Moffat,  in  preference  to  whose  mortgage  these  charges  were  or- 
dered to  be  paid,  was  desirous  of  contesting  them  in  this  court,  be 
should  have  made  these  persons  parties  to  this  appeal.    It  is  a 
contest  between  him,  and  them,  in  which  the  syndic  is  without  any 
interest,  especially  when  it  is  considered  that  there  is  nothing 
coming  to  the  ordinary  creditors  of  the  estate.     So  far  then  as 
the  syndic,  who  is  the  only  appellee  in  the  case,  is  concerned,  the 
judgment  complained  of  cannot  be  touched.     1   Robinson,  275. 
As  to  the  sum  of  $175  in  the  hands  of  the  syndic,  independent 
of  the  price  of  the  slave  Richard,  withheld  by  Moffat  under  his 
mortgage,  we  understand  the  judgment  below  to  decree  that  it 
shall  first  be  appropriated  to  the  payment  of  the  privileged  ex- 
penses, and  that  the  mortgage  creditor  can  be  made  to  pay  only 
the  deficiency. 

Judgment  affirmed. 
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The  Mexican  Gulp  Railway  Company  v.  Auguste  Viavant, 
Administrator  of  the  Succession  of  Antoine  Bienvenu,  deceased. 

Under  ihe  provision  of  the  15th  sect,  of  the  act  of  9th  March,  1837,  incorporating  the 
Mexican  Gulf  Railway  Company,  declaring  that  **  if  any  stockholder  shall  fail  to 
pay  any  inatalment  required  to  be  paid,  for  the  period  of  thirty  days  next  after  the 
eame  shall  have  become  due  and  payable,  the  stock  on  which  such  instalment  shall 
have  been  called  in,  shall  be  forfeited  lo  the  Company,**  it  is  optional  with  the  Com- 
pany under  the  circumstances  mentioned,  in  a  contest  between  it  and  the  stock- 
holder, to  declare  the  stock  and  the  sums  paid  in  forfeited,  or  to  require  the  execu- 
tion of  the  obligation  of  the  stockholder,  by  paying  the  whole  amount  of  the  share* 
subscribed  for  by  him. 

A  subscriber  for  the  stock  of  an  incorporated  company  cannot  take  advantage  of  any 
informalities  in  the  manner  of  his  subscription,  unless  in  case  of  fraud  or  error.  He 
will  be  bound  to  pay  the  amount  subscribed  by  him,  though  books  of  subscription 
were  not  regularly  opened  according  to  the  charter. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Mauriarif  !• 

L.  Janinf  for  the  plaintiffs. 

Rousseau  and  Budd^  for  the  appellant. 

Simon,  J.  The  administrator  of  the  estate  of  Antoine  Bien- 
yenu,  deceased,  sued  for  the  amount  subscribed  for  by  the  de- 
ceased to  the  capital  stock  of  the  Mexican  Gulf  Railway  Com- 
pany, pretends,  among  other  matters  by  him  pleaded  in  his 
defence,  that  the  charter  of  the  said  company,  by  providing  "  that 
if  any  stockholder  shall  fail  or  neglect  to  pay  any  instalment  re- 
quired to  be  paid  for  the  period  of  thirty  days  nex^  after  the  same 
shall  have  become  due  and  payable,  the  stock  on  which  such 
instalment  shall  have  been  called  in,  shall  be  forfeited  to  the  com- 
pany, (see  page  56  of  Laws  of  1837,)  precludes  the  plaintiffs  from 
recovering  the  amount  of  the  shares  subscribed  for,  or  in  other 
words,  that  the  company  has  no  other  remedy  than  the  forfeiture 
of  the  stock. 

There  was  judgment  below  in  favor  of  the  plaintiffs,  and  the 
defendant  appealed. 

The  facts  established  by  the  evidence  show,  that  Antoine  Bien- 
venu  subscribed  for  twenty  shares  of  the  capital  stock  of  the  Mexi- 
can Gulf  Railway  Company,  amounting  to  $2000,  no  part  of 
which  was  ever  paid  by  the  subscriber ;  that  nine  calls  were  made 

Vol.  VI.  39 
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on  the  stockholders  for  ten  dollars  on  each  share  subscribed  by 
them,  and  one  call  was  made  on  them  for  eight  dollars  per  share. 
Two  dollars  were  to  be  paid  in,  at  the  time  of  subscribing.  The 
deceased  was  called  on  several  times  for  the  payment  of  the  in- 
stalments called  for  by  the  direction,  or  for  his  notes,  with  six  per 
cent  interest,  according  to  the  resolution  of  the  Board  of  Directors ; 
but  he  always  refused  to  pay,  or  to  give  his  notes  with  interest,  con- 
senting however,  to  give  his  notes  without  interest.  The  evidence 
further  shows  that  the  object  of  the  charter  has  been  partly  com- 
plied with  by  the  Company's  making  about  nineteen  miles  of  road ; 
that  said  Company  is  very  much  embarrassed,  and  unable  to  meet 
its  engagements  punctually ;  and  that  advertisements  calling  upon 
the  stockholders  to  pay  the  proportions  required  by  the  Board  of 
Directors,  were  regularly  published  according  to  the  provisions  of 
the  charier.  The  several  resolutions  of  the  Board,  fixing  the  pro- 
portions to  be  called  for  from  the  stockholders,  were  also  produced 
in  evidence ;  and  it  is  no  where  mentioned  in  the  said  resolutions, 
nor  in  the  advertisements,  that  the  Board  of  Directors  ever  in- 
tended to  avail  themselves  of  the  penalty  or  clause  of  forfeiture 
contained  in  the  15th  section  of  the  charter.  Nay,  such  penalty, 
or  forfeiture,  is  not  even  alluded  to  in  any  of  their  proceedings  ex- 
hibited by  the  record,  and  does  not  appear  to  have  ever  been  in 
the  contemplation  of  the  Board  of  Directors. 

We  concur  with  the  Judge,  a  quo,  in  the  opinion,  that  the  faculty 
allowed  by  tjie  charter,  of  declaring  such  forfeiture,  can  only  be 
considered  as  a  penal  clause,  which  the  plaintiffs  might  or  might 
not  avail  themselves  of,  but  which,  if  they  did  not  choose  to  avail 
themselves  of  it,  by  notifying  the  stockholders  of  their  determina- 
tion to  do  so,  did  not  deprive  them  of  the  right  of  requiring  the 
execution  of  the  obligation  contracted  by  the  stockholders  respec- 
tively, and  of  instituting  an  action  against  the  defaulting  stock- 
holders for  that  purpose.  The  question  here  presented  is,  between 
the  Company  and  one  of  the  stockholders ;  and,  under  the  15th 
section  of  the  charter,  we  are  perhaps  free  to  admit,  that,  as  be- 
tween themselves,  at  least,  the  remedy  is  alternative;  that  is  to  say, 
that  the  charter  makes  it  optional  with  the  Company  to  exact  the 
penalty,  by  declaring  that  the  stock,  or  the  sums  paid  in,  shall  be 
forfeited,  in  case  of  non-payment,  within  thirty  days,  of  any  of 
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the  instalments  called  in ;  or  to  require  absolutely  the  execution 
of  the  obligation  contracted  by  the  stockholder,  of  paying  the 
whole  amount  of  his  shares.  Art.  2120  of  the  Ciril  Code,  which 
supports  this  position,  provides,  that  'Hhe  creditor,  instead  of 
exacting  the  penalty  stipulated  from  the  debtor  who  is  in  default, 
may  sue  for  the  execution  of  the  principal  obligation :"  and 
Pothier,  (Obligations,  No.  342,)  says  :  *'  Quoiqu^U  y  ait  eu  ouver- 
ture  a  V obligation  penale  par  la  demeure^  en  laquelle  a  ete  le  debi-' 
tear  (Texecuter  V obligation  principale^  le  creancier  peut,  au  lieu  de 
demander  la  peine  stipulee^  poursuivre  T execution  de  Pobligation 
prindpaU:^  See  also  TouUier,  Vol.  6,  No.  465, — and  21  Wen- 
dell, 273.  It  is  clear,  therefore,  that  the  plaintiffs,  who  are  not 
shown  to  have  ever  done  any  act  evincing  an  intention  on  their 
part  to  avail  themselves  of  the  forfeiture  allowed  by  the  charter, 
and  whose  resolution  to  exercise  the  faculty  of  declaring  such 
forfeiture,  if  ever  taken,  does  not  appear  by  the  record,  and  never 
was  notified  to  the  stockholders,  were  always  at  liberty  to  proceed 
against  the  deceased  in  his  lifetime,  to  compel  him  to  execute  his 
principal  obligation,  and  to  sue  him  for  the  amount  of  his  sub- 
scription. 

We  conclude  that  the  plaintiffs  are  entitled  to  recover  the 
amount  of  the  twenty  shares  subscribed  for  by  the  deceased. 

With  regard  to  the  objection  urged  by  the  defendant's  counsel, 
that  no  books  were  ever  opened  according  to  the  charter,  and  that, 
if  opened,  they  never  were  exhibited  or  shown  to  the  deceased, 
who  subscribed  for  his  shares  upon  a  list,  or  loose  sheet  of  paper ^ 
presented  to  him  by  three  persons  who  called  upon  him  for  that 
purpose,  we  think  it  is  untenable.  The  evidence  shows,  that  the 
deceased  knew  the  nature  and  object  of  the  obligation  which  he 
was  contracting  ;  that  he  subscribed  with  his  eyes  open,  and  for 
the  very  object  contemplated  and  provided  for  by  the  charter ; 
that  although  be  refused  subsequently  to  pay  the  amount  of  his 
subscription,  or  to  give  his  notes  with  interest,  he  was  willing  to 
give  his  notes  without  interest  for  the  whole  amount  of  his  stock ; 
and  we  think  it  does  not  lie  in  the  mouth  of  the  administrator  of 
his  estate,  to  dispute  the  validity  of  an  obligation  contracted  in 
good  faith  by  the  deceased.  A  very  similar  question  was  lately 
decided  by  us  in  the  Western  District,  in  the  case  of  the  Red 
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River  Rail  Road  Company  y.  Young,  in  which  we  held,  in  sub- 
stance, that  a  stockholder  cannot  take  advantage  of  the  informali- 
ties existing  in  the  manner  in  which  his  subscription  was  obtained, 
unless  there  was  fraud  or  error,  and  that  he  is  bound  to  pay  the 
amount  of  his  subscription,  though  books  were  not  regularly 
opened  according  to  the  charter  of  incorporation.   6  Robinson,  39. 

Judgment  affirmed. 


Thb  State  v.  Abner  Phelps,   Clerk  of  the  City  Court  of 

Lafayette. 

Under  the  18ih  section  of  the  act  of  28  March/ 1813,  a  Clerk  may  reqaire  of  an  appel- 
lant secQiity  for  the  coats  of  making^  a  transcript  of  the  record  ;  and,  if  not  furnish 
ed,  he  may  refuae  to  prepare  it.  The  surety  given  in  the  appeal  bond  is  not 
enough.  The  bond  is  conditional,  and  should  the  appellant  succeed,  the  surety 
would  be  discharged.  The  Clerk  has  a  right  to  require  that  the  security  be  abso- 
lute, and  that  the  solvency  of  the  surety  shall  appear  to  his  reasonable  satisfaction. 
But  he  exercises  his  judgment  at  his  peril. 

Rule  to  show  cause  why  a  mandamus  should  not  be  issued  to 
Phelps,  Clerk  of  the  City  Court  of  Lafayette. 

Wills,  for  the  application. 

Phelps,  pro  se. 

Martin,  J.  A  rule  was. issued  against  the  defendant,  Clerk  of 
the  City  Court  of  Lafayette,  to  show  cause  why  he  should  not  be 
ordered  to  make  out  the  record  in  the  case  Joel  Thompson  vs. 
William  Ayres,  and  deliver  the  same  to  the  applicant,  the  appel- 
lant in  that  case.  The  Clerk  showed  for  cause,  that  the  applicant 
is  a  non-resident  of  the  State ;  that  he  has  no  apparent  means  of 
discharging  debts  ;  that  he  had  been  cast  in  the  suit;  and  was  in- 
formed that  the  respondent  was  authorized  by  law  to,  and  did  re- 
quire security  for  the  costs  of  making  the  transcript,  under  an 
act  of  the  Legislature;  Bullard  &  Curry's  Digest,  444,  sect. 
18.  That  it  is  true  the  applicant  had  given  an  appeal  bond,  but 
that  the  surety  therein  is  notoriously  insolvent.      The  surety  not 
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having  been  given,  the  respondent  did  not  think  himself  bound  to 
make  the  transcript. 

It  has  been  contended,  that  an  appeal  bond  having  been  given, 
the  Clerk  had  therein  suflSicient  security.  It  is  clear,  that  this  bond 
did  not  suffice  ;  for  the  appellant,  the  principal  in  the  bond,  might 
have  succeeded  in  the  appeal,  and  the  surety  would  thereby  have 
been  discharged,  the  bond  being  conditional.  The  Clerk  has  a 
right  to  require  that  the  security  be  absolute,  and  the  solvency  of 
the  surety  appear  to  his  reasonable  satisfaction.  He  exercises  his 
judgment  thereon  at  his  peril.  Nothing  shows  that  he  had  the 
opportunity  to  exercise  his  judgment  on  the  solvency  of  the  su- 
rety on  the  appeal  bond.  We  cannot,  therefore,  be  precluded  by 
that  document. 

Rule  discharged. 


Eben   Franklin   Baldwin  v.  Joseph   Bennett  and  others,    -  ^^  j^. 
Owners  of  the  Steamer  John  Jay.  h}_j2i\ 

6r80e 
5g    866. 

The  proTisioQ  of  the  17th  sect,  of  the  act  of  10  Febniary,  1841,  which  declares  that 
the  cases  then  pending  before  the  District  Court  of  the  First  District,  and  the  Pa- 
riah and  Commercial  Courts  of  New  Orleans,  **  shall  be  stricken  from  the  jury 
docket,  Qnless  the  compensation  fixed  by  that  act  to  be  allowed  to  jurors,  be  ad- 
Tanced  by  the  party  demanding  a  trial  by  jury,'*  is  not  nnconatitational.  Per  Cwi- 
am.  Under  the  twentieth  section  of  the  sixth  article  of  the  State  Constitution  no 
acquired  rights,  or  existing  contracts  can  be  sflfected  by  aubsequent  legislation ;  but 
it  is  otherwise  as  to  remedies  and  forms  of  proceeding.  Whatever  relates  to  the 
msnner  of  conducting  and  trying  a  suit,  (UHs  ordinatio,)  is  always  within  the  con- 
trol of  the  Legislature,  which  can,  at  any  time,  make  any  change,  or  modification 
it  may  think  conducive  to  the  public  good  and  the  proper  administration  of  justice. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

J.  C  Clarke^  for  the  plaintiflF. 

Van  Matre^  for  the  appellants. 

MoRPHYy  J.**    This  suit  is  brought  to  recover  the  sum  of  four 


*  This  opinion  was  delivered  in  June,  1843.     So  much  of  it  as  was  overruled  by 
the  subsequent  opinion  on  the  re-hearingi  is  omitted. 
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hundred  dollars,  alleged  to  be  due  to  the  petitioner,  for  his  services 
as  pilot  on  board  the  steamer  John  Jay  during  two  months,  at  the 
rate  of  $200  per  month,  commencing  on  the  16th  of  November, 
1838. 

The  defence  is,  that  on  or  about  the  time  mentioned  in  the  pe- 
tition, the  plaintiff  engaged  and  agreed  to  serve  as  a  pilot  on  board 
of  the  John  Jay  in  the  Arkansas  trade,  and  to  continue  thereon 
from  that  time,  until  the  expiration  of  the  steamboat  season  on  the 
Arkansas  river,  which  usually  terminates  on  or  about  the  1st  of 
July  of  each  year ;  that  on  the  1 0th  of  January,  1839,  the  boat 
left  this  city,  with  a  full  cargo  of  freight  and  a  lot  of  passengers, 
for  Fort  Smith,  on  the  Arkansas  river,  and  the  intermediate  land* 
ings ;  that  on  or  about  the  16th  of  January,  at  the  mouth  of  White 
river,  and  when  the  voyage  had  but  fairly  commenced,  and  long 
before  the  termination  of  the  season,  the  plaintiff,  without  any  just 
cause  therefor,  aiid  without  any  previous  intimation  of  his  inten- 
tion so  to  do,  deserted  and  abandoned  the  John  Jay,  contrary  to 
the  will  of  the  captain  thereof,  and  took  a  birth  as  pilot  on  board 
the  steamboat  Burlington,  engaged  in  the  same  trade ;  that  as  no 
pilot  could  be  had  at  the  mouth  of  White  river  to  supply  the  place 
of  the  plaintiff,  the  captain  was  compelled  to  run  the  boat  to  Fort 
Smith,  and  return  to  New  Orleans  with  but  one  pilot  on  board, 
lying  by  a  part  of  every  night,  and  sustaining  damage  by  the 
wrongful  conduct  and  breach  of  contract  of  the  plaintiff,  in  the 
sum  of  $500,  which  is  pleaded  in  reconvention.  There  was  a 
judgment  below  for  three  hundred  and  seventy-five  dollars  in  fa- 
vor of  the  plaintiff.    The  defendants  have  appealed. 

Our  attention  has  been  called  to  a  bill  of  exceptions  taken  by 
the  defendants,  to  the  opinion  of  the  inferior  Judge  refusing  to  re- 
instate this  case  on  the  jury  docket,  from  which  it  had  been  strick- 
en, in  obedience  to  the  17th  section  of  the  act  approved  the  10th 
February,  1841,  entitled  "  An  act  to  create  two  additional  Sheriffs 
for  the  parish  of  Orleans,  to  fix  the  place  of  holding  courts  of 
justice,  and  for  other  purposes."  The  ground  taken  was,  that  so 
far  as  the  statute  tends  to  regulate  and  control  the  trial  of  cases 
.  which  were  instituted,  and  in  which  juries  were  prayed  for  prior 
to  its  passage,  it  violates  the  twentieth  section  of  the  sixth  article 
of  the  Constitution  of  the  State,  and  is,  therefore,  void.     The 
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Judge  was  clearly  right.  Under  the  constitutional  provision  re- 
lied on,  no  acquired  rights  and  existing  contracts  can  be  affected 
by  subsequent  legislation ;  but  it  is  otherwise  with  regard  to  re- 
medies and  forms  of  proceeding.  Whaterer  relates  to  the  man- 
ner of  conducting  and  trying  a  suit,  {litis  ordinatio,)  is  always 
within  the  control  of  the  Legislature,  who  can,  at  any  time,  make 
any  change  or  modification  they  may  think  conducive  to  the  public 
good,  and  a  proper  administration  of  justice  in  our  courts. 


Same  Case — On  a  Re-hearing. 

Action  by  the  plaintiff  for  two  months  wages  as  the  pilot  of  a  river  steamer.  It  was 
proved  that  he  had  been  employed  for  the  season,  at  certain  wages,  payable  month- 
ly ;  that  having  determined  to  leave  the  boat,  he  applied  to  the  clerk  in  the  middle 
of  a  voyage,  for  the  payment  of  two  months  wages  then  doe,  who  refused  to  pay  him 
thefi ;  that  he  never  applied  to  the  captain  for  payment,  never  informed  him  of  the 
refusal  of  the  clerk,  nor  gave  him  any  notice  of  his  intention  to  leave.  It  was  shown 
that  the  captain  remonstrated  with  him  for  leaving,  and  that  his  departure  injured  the 
Toyage ;  also  that  the  steamer  had  made  one  or  more  voyages  during  the  fini  month, 
and  had  earned  freight,  by  which  the  defendants  were  benefited.  Heldf  that  nei- 
ther the  expiration  of  the  moi^th,  nor  the  failure  to  pay  his  wages,  for  which  the  law 
gave  him  a  privilege  on  the  vessel,  justified  the  plaintiff  in  leaving  the  steamer  du- 
ring the  voyage ;  that  by  doing  so,  he  forfeited  the  wages  of  the  last  month  ;  but  that 
one  or  more  voyages  having  been  made  during  the  first  month,  by  which  freight 
was  earned,  plaintiff  shonld  have  been  paid  the  wages  of  the  first  month,  and 
that  they  were  not  forfeited  by  his  subsequent  desertion. 

The  well  settled  principles  of  maritime  law,  thai  where  an  ofiScer  or  seaman  employed 
for  a  voyage,  at  monthly  wages,  voluntarily  leaves  the  vessel,  before  its  termina- 
tion, without  good  cause,  or  the  assent  of  the  master,  he  will  forfeit  his  wages-^ 
that  if  the  vessel  be  lost  and  earns  no  freight,  the  mariner  gets  no  pay,  though  en- 
gaged by  the  month — and  that  even  where  no  definite  voyage  is  specified  or  termu 
nus  fixed,  the  contract  is  subject  to  the  equitable  restriction  that  it  shall  not  be  ter- 
minated at  a  time,  or  under  circumstances  particularly  inconvenient  to  the  other 
party,  should  be  extended  as  far  as  applicable,  to  persons  engaged  in  the  navigation 
of  our  rivers  and  along  our  coasts. 

Garland,  J.  On  the  application  for  a  re-hearing,  we  have 
again  attenti?ely  looked  into  the  facts  of  this  case,  and  the  law 
which  governs  it,  and  hare  concluded  to  modify  our  former  judg- 
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ment.     The  pretext  of  the  plaintiff  for  leaving  the  boat  daring  her 
voyage  v^as,  that  two  of  the  months  for  which  he  had  been  en 
gaged  had  expired,  and  that  his  wages  had  not  been  paid  to  him. 
The  evidence  shows  very  satisfactorily,  that  he  had  determined  to 
leave  the  boat,  before  he  applied  for  the  payment  of  his  wages* 
When  at  the  mouth  of  the  Arkansas  river,  bound  up,  he  left  a 
message  for  the  captain  of  the  steamer  Burlington,  stating  that  he 
should  leave  at  the  mouth  of  White  river.     He  also  informed  the 
other  pilot  on  the  boat  of  his  intention  to  quit,  and  of  his  having 
received  a  communication  from  the  captain  of  the  Burlington,  who 
wished  to  employ  him.    It  is  further  shown,  that  at  the  mouth  of 
White  river  he  made  all  his  preparations  to  leave,  before  he  ap- 
plied to  the  clerk  for  his  wages.     He  never  did  apply  to  the  cap- 
tain for  payment ;  nor  did  he  give  him  any  notice  of  his  intention 
to  leave  his  service  until  after  he  had  done  so,  nor  did  he  inform 
him  of  the  refusal  of  the  clerk  to  pay,  before  doing  so.    When  the 
captain  heard  that  the  plaintiff  had  left,  or  was  about  doing  so,  be 
remonstrated  against  it,  and  told  him  of  the  injury  he  would  pro 
bably  sustain,  by  being  left  during  the  voyage  :  and  further,  that 
if  he  would  continue  until  the  boat  returned  to  New  Orleans,  he 
would  pay  his  wages,  and  consent  to  his  discharge.     This  the 
plaintiff  refused  to  do.     It  also  clearly  appears,  that  the  boat  was 
considerably  delayed  on  the  voyage,  in  consequence  of  having  but 
one  pilot,  which  caused  the  owners  some  loss.* 

It  is  a  well  settled  principle  of  maritime  law,  that  if,  on  a  voy- 
age, an  officer  or  seaman  voluntarily  leaves  the  vessel,  without 
good  cause,  or  the  assent  of  the  master,  he  thereby  not  only  for- 
feits his  wages,  but  in  some  cases  is  liable  to  be  arrested  as  a 
deserter  and  punished  ;  and  it  makes  no  difference  whether  he  is 
employed  for  the  voyage,  or  at  monthly  wages.  See  Rights  and 
Duties  of  Merchant  Seamen,  p.  62,  69.  The  contract,  when  on  a 
voyage,  is  not  determinable  by  either  party  at  the  expiration  of 
each  month.  If  it  were,  a  vessel  in  the  middle  of  a  voyage  might 
be  abandoned  by  her  whole  crew,  and  no  one  left  to  navigate 


*  The  cleik  testified  that  the  plaintiff  had  been  employed  for  the  season,  ^t  the  rate 
of $S00     month,  payable  monthly. 
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her.  The  contract  extends  to  the  voyage,  at  the  rale  of  so  much 
per  month ;  and  if  the  vessel  is  lost,  and  earns  no  freight,  the 
mariner  gets  no  pay,  although  he  is  engaged  by  the  month.  Even 
where  no  definite  voyage  is  specified,  or  terminus  fixed,  and,  of 
course,  an  end  can  be  put  to  the  contract  at  any  time,  yet  it  is 
*'  subject  to  the  equitable  restriction  that  this  shall  not  be  done  at 
a  time,  or  under  circumstances,  particularly  inconvenient  to  the 
other  party."  Ware's  Rep.  437.  Pothier  says,  the  obligation 
does  not  cease  until  the  end  of  the  voyage  and  the  discharge  of 
the  vessel ;  and  it  is  the  same,  whether  the  hiring  is  by  the  month 
or  voyage ;  and  the  only  difierence  is  in  the  mode  of  payment. 
Traite  du  Louage  des  Maielots.  We  are  of  opinion  that  these 
well  settled  principles  of  law,  should  extend,  so  far  as  they  are 
applicable,  to  persons  engaged  in  the  navigation  of  our  rivers,  and 
along  our  coasts.  Steamboats  sometimes  make  voyages,  as  long 
as  vessels  engaged  in  foreign  trade,  and  are  often  in  places  where 
neither  competent  officers,  nor  hands  can  be  procured.  Under 
such  circumstances,  it  would  not  only  be  highly  injurious  to  in- 
dividuals, but  to  commerce,  if  it  were  permitted  to  the  officers  and 
crsw,  or  any  portion  of  them,  to  leave,  because  the  month  for 
which  they  were  engaged  had  expired.  Captains  and  owners  of 
steamboats,  should  punctually  discharge  their  engagements  to  the 
officers  and  men  in  their  service  ;  but  if  they  do  not,  it  does  not 
justify  them  in  deserting  the  vessel  on  a  voyage.  The  law  gives 
them  a  lien  to  secure  the  payment  of  their  wages,  and  they  must 
not  leave  the  vessel  on  which  it  exists,  when  there  is  the  greatest 
need  for  their  services.  We  have  finally  come  to  the  conclusion, 
that  the  plaintiff  was  not  justifiable  in  leaving  the  John  Jay  when 
he  did,  and  that  he  should  forfeit  the  wages  of  one  month.  The 
defendants  contend  that  the  wages  of  both  months  should  be  for* 
feited  ;  but  we  do  not  think  they  should.  The  boat  made  one  or 
more  voyages  during  the  first  month,  and  earned  freight,  by  which 
ihe  defendants  w^re  benefited,  and  at.theend  of  it,  they  ought  to 
have  paid  the  plaintiff  his  wages.  Had  they  done  so,  there  could 
have  been  no  forfeiture  of  them. 

The  counsel  for  the  plaintiff  contend,  that  as  he  was  shipped  at 
the  mouth  of  White  river  and  had  returned  there,  and  it  was  a 
place  where  pilots  for  the  Arkansas  river  were  often  to  be  found, 
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and  could  be  engaged,  their  client  bad  a  right  to  leave  the  boat  at 
the  end  of  the  month,  without  notice.  Had  the  mouth  of  White 
river  been  one  of  the  termini  of  the  voyage,  this  would  probably 
be  correct ;  but  it  was  not.  The  plaintiff  knew  when  he  left  the 
port  of  New  Orleansv  that  the  steamer  was  engaged  on  a  much 
longer  voyage,  and  that  the  freight  would  not  be  earned,  unless 
she  reached  her  point  of  destination.  It  wai  his  duty  to  do  ali  in 
his  power  to  effect  that  object,  and  to  enable  the  vessel  to  earn  the 
means  to  pay  him.  If  a  mariner  were  to  ship  on  board  a  vessel 
in  the  port  of  Havanna,  bound  to  New  Orleans,  at  a  certain  rate 
per  month,  and  from  thence  the  vessel  should  depart  on  a  voyage 
to  Liverpool  and  touch  at  Havanna,  it  could  not  be  contended  that 
the  mariner  would  have  a  right  to  desert  the  ship,  simply  because 
he  had  returned  to  the  place  he  went  from,  the  month  had  expired, 
and  other  mariners  could  be  procured  at  that  place.  He  would 
be  bound  to  remain,  because  he  was  then  bound  on  another  voy- 
age. A  change  of  a  portion  of  the  crew  in  an  intermediate  port, 
sometimes  produces  a  forfeiture  of  a  policy  of  insurance. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  this 
court,  affirming  the  judgment  of  the  Parish  Court,  be  so  modified, 
that  the  plaintiff  recover  of  the  defendants,  in  solido,  the  sum  of 
two  hundred  dollars,  with  a  privilege  and  lien  on  the  aforesaid 
steamboat  John  Jay,  to  secure  the  payment  of  the  same,  together 
with  the  costs  in  the  lower  court,  those  on  the  appeal  to  be  paid 
by  the  plaintiff. 


iTiiii  Adelaide  Mart  t;.  Fran90(s  Lahpre. 

/109  r 


Where  the  name  of  a  party  forma  a  part  of  the  commercial  name  of  a  parlnerthtp 
against  whom  a  judgment  has  been  obtained,  ii  is,  at  least,  prima  fade  eTideoce 
that  he  waa  a  member  of  the  firm ;  and  hfi,fa,  levied  on  his  property  to  satisfy  the 
judgment,  will  be  maintained,  unless  it  be  shown  that  be  was  not  a  member. 

Under  the  5th  section  of  the  act  of  2th  of  March,  1827,  creating  the  office  of  Re- 
gister of  Conveyances  for  New  Orleans,  a  sale  of  real  estate  can  have  no  effect 
against  third  persons,  but  from  the  date  of  its  registry  ;  and  where  a  judgment  a  gains 
a  vendor  waa  recorded  by  the  Register  of  Mortgagee,  before  the  registry  in  the  con- 
veyance office  of  the  sale  from  him,  the  sale  will  be  without  effect  as  to  the  judg- 
ment creditor ;  and  this,  though  a  sale  of  the  same  property,  from  the  first  vendee 
to  the  plaintiff,  was  registered  before  the  judgment  waa  recorded. 
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Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan,  J. 

Canon f  for  tbe  plaintiff. 

Soule  for  the  appellant. 

Martin  J.  Lampre  is  appellant  from  a  judgment  perpetuating 
an  injunction  obtained  by  the  plaintiff,  to  prevent  the  sale  of  a  lot 
of  ground  which  she  claims  as  her  property,  to  satisfy  a  judg- 
ment in  favor  of  the  appellant  against  Kokernot  Sc  Co ;  the  Dis- 
trict Court,  having  been  of  opinion  that  the  evidence  did  not  show 
who  were  the  members  of  the  firm  against  whom  the  judgment 
was  obtained,  or  that  Louis  Kokernot,  the  plaintiff's  vendor,  was 
one  of  them.  The  grounds  upon  which  the  judgment  of  the  Dis- 
trict Court  rests,  have  not  been  urged  by  either  party  in  this 
court.  Indeed,  they  do  not  appear  to  us  tenable.  Louis  Koker- 
not is  at  least,  prima  facie^  one  of  the  defendants  in  a  judgment 
obtained  against  Louis  Kokernot  6c  Co. ;  and  on  ^Ji.fa.  issued  on 
such  a  judgment,  the  Marshal  can  well  seize  a  lot  which  appears 
on  the  records  of  the  Register  of  Conveyances  to  have  been  ac- 
quired by  Louis  Kokernot,  and  does  not  appear  to  have  been 
alienated  by  him.  The  plaintiff  contends  that  she  is  the  owner  of 
said  lot,  which  she  shows  to  have  been  purchased  by  her  from 
Morgan,  to  whom  it  was  sold  by  Bertrand,  who  had  bought  it 
from  Kokernot.  She  shows  that  the  sale  from  Bertrand  to  Mor- 
gan, and  that  from  Morgan  to  her,  have  been  duly  recorded  in  the 
office  of  the  Register  of  Conveyances.  But  the  defendant  shows, 
that  the  sale  by  which  Kokernot  acquired  the  lot  was  duly  re- 
corded ;  that  no  sale  from  Kokernot  was  recorded  until  the  20th 
of  November,  1839,  at  which  time  the  mortgage  resulting  frdtn 
the  record,  by  the  Recorder  of  Mortgages,  of  the  defendant's 
judgment  against  him,  gaveyhim  a  mortgage  on  the  lot ;  conse- 
quently, as  to  the  defendant,  Kokernot  was  the  owner  of  the  lot  on 
the  11th  of  December,  1838,  when  the  judgment  against  him  was 
recorded.  Till  then,  his  sale  to  Bertrand  had  no  effect  against  the 
defendant,  who  was  a  third  parly.  The  judicial  mortgage  then 
bore  on  the  lot,  and  was  not  destroyed  by  the  subsequent  record  of 
Kokernot's  sale  to  Beirtrand,  registered  on  the  20th  of  November, 
1839,  nearly  one  year  after;  nor  by  the  registry  of  Bertrand's 
sale  to  Morgan,  and  that  of  Morgan  to  Rey,  although  the  first  of 
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these  was  registered  a*  few  days  ^before  the  judgment ;  because 
Bertrand's  title  did  not  ripen  until  that  of  his  vendor  was  divested, 
a  circumstance  which  did  not  happen  until  a  long  time  after  the 
record  of  the  judgment  had  affected  it  with  a  judicial  mortgage. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  be  an- 
nulled and  reversed  ;  that  the  injunction  be  dissolved ;  ilnd  thai 
the  appellant  recover  from  the  appellee  damages  at  the  rate  of  five 
per  cent  on  the  amount  of  the  judgment,  the  execution  of  which 
has  been  enjoined,  with  interest  at  the  rate  of  five  per  cent,  and 
the  costs  in  both  courts. 


Same  Case — Application  for  a  Re-hearing. 

Garland  J.  This  is  a  hard  case  upon  the  plaintiff,  and  we 
have  reexamined  it  with  an  earnest  desire  to  grant  relief,  if  the 
law  would  permit  us  to  do  so;  but  the  5th  section  of  the  act  of 
the  Legislature  creating  the  office  of  Register  of  Conveyances 
for  the  city  of  New  Orleans,  appears  so  peremptory,  that  we  can- 
,not  disregard  its  positive  provisions.  The  statute  was  made  for 
the  protection  of  innocent  third  persons,  and  is  ,one  of  public 
utility.  It  says,  that  "  said  acts,  whenever  they  are  not  registered 
agreeably  to  this  law,  whether  they  are  passed  before  a  Notary 
Public  or  otherwise,  shall  have  no  effect  against  third  persons,  but 
from  the  day  of  being  registered."    B.  &  C.'s  Dig.  603. 

'  In  this  case  Lampre  obtained  his  judgment  against  Louis  Ko- 
kernot  &  Co.,  had  it  recorded,  and  an  execution  issued  and  levied 
on  the  premises  in  question,  previous  to  the  registry  of  the. sale 
from  Louis  Kokernot  to  Bertrand.  His  lien  on  the  property  had 
attached  and  become  vested,  and  we  cannot  deprive  him  of  it,  how- 
ever severely  it  may  operate  on  the  plaintiff.  The  case  of  IVil- 
liams  V.  Hagan,  ^c,  2  La.  122,  is  nearly  similar  to  this  ;  and  the 
principle  is  sustained  by  that  of  The  Syndic  of  McManus  v.  Jew- 
ett,  6  La.  540. 

The  counsel  for  the  plaintiff  contends,  that  his  client  should  not 
suffer  from  the  neglect  of  the  Notary  to  have  the  act  passed,  before 
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him,  recorded.  Upon  this  point  all  we  can  say  is,  that  if  it  were 
the  daly  of  the  Notary  to  have  the  act  recorded,  and  he  has  failed 
to  do  so,  and  damage  has  resulted,  the  parties  must  look  to  him. 
Lampr6  cannot  be  deprived  of  his  right  acquired  in  conse- 
quence of  his  neglect,  and  be  made  responsible.  He  has  done 
what  the  law  authorized  him  to  do,  and  he  is  entitled  to  the  benefit 
of  it. 

The  counsel  further  insists  upon  the  reason  given  by  the  Parish 
Judge  for  maintaining  the  injunction  ;  that  is,  that  there  is  no  proof 
that  Louis  Kokernot  was  a  member  of  the  firm  of  Louis  Koker- 
not  &  Co.  We  do  not  well  see  what  that  has  now  to  do  with 
the  question.  It  was  not  denied  in  the  petition  for  the  injunction, 
and  was  in  no  manner  an  issue  between  the  parties.  No  evidence 
was  taken  in  relation  to  it  by  either  party.  It  is  hardly  to  be  be- 
lieved that  if  he  were  not  a  partner,  the  objection  would  not  have 
been  stated  in  the  petition,  or  on  the  trial. 

It  is  ordered  that  the  judgment  remain  undisturbed. 


Pierre  Montfleury  Talhaud  v.  His  Creditors. 

Where  the  syndics  of 'the  creditors  of  an  insolvent  have  failed  to  famish  the  bond 
lequired  by  law,  a  creditor  may  take  a  rale  on  them  to  show  caose  why  another 
meeting  of  the  creditors  should  not  take  place,  to  appoint  other  syndics  m  their 
place  ;  and  the  rule  will  be  made  absolute,  in  the  absence  of  proof  of  a  compliance 
with  their  obligation  to  furnish  a  bond.  The  creditor  was  under  no  obligation  to  take 
a  role  on  them  to  show  cause  why  they  should  not  give  bond. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

J.  SegherSf  for  the  appellants. 

L.  Peirce^  appellee,  pro  se. 

Martin,  J.  The  syndics  are  appellants  from  a  'judgment 
making  absolute  a  rule  obtained  by  Peirce,  one  of  the  creditors, 
requiring  them  to  show  cause  why  a  new  meeting  of  the  creditors 
should  not  take  place  to  appoint  other  syndics,  on  the  ground  of 
their  having  failed  and  neglected  to  give  the  bond  required  of  them 
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by  law.  They  claimed  the  discharge  of  the  rule,  on  the  grounds 
that  no  opposition  was  filed  to  their  appointment,  within  ten  days  ; 
and  that  the  only  course  which  could  be  taken  against  them  was 
to  require  them  to  show  cause  why  they  should  not  give  bond. 
They  contend  that  any  other  course  tends  to  involve  the  estate  in 
difficulties,  by  invalidating  their  acts  as  syndics,  and  virtually  an- 
nulling several  judgments  of  rescissions  obtained  against  them. 

It  does  not  appear  to  us  that  the  court  erred.  The  appellants 
might  have  easily  claimed  the  discharge  of  the  rule  by  giving  the 
bond  which  the  law  required  of  them.  Had  a  rule  been  taken 
against  them,  as  they  contend,  to  show  cause  why  they  should 
not  give  the  bond,  another  rule  would  have  become  necessary,  of 
the  character  of  the  present  one. 

The  plaintiffs  in  the  judgments  of  rescission,  mentioned  by  the 
appellants,  are  not  before  us  ;  and  it  is  not  proper  that  we  should 
express  any  opinion  on  the  effect,  which  the  appointment  of  new 
syndics  may  have  on  their  acts. 

Judgment  affirmed. 


Jean  Mornay  v.  Philibbrt  Bordelais. 

An  account  rendered  by  an  a^nt  to  his  principal  ia  eonclaaife  agaiast  the  former, 
unleas  he  show  clearly  errors  or  omissions  to  his  prejadice. 

Ai^EAL  from  the  District  Court  of  the  First  District,  Bu- 
chanan, J, 

Roselius,  for  the  plaintiff. 

Canony  for  the  appellant. 

BuLLARD,  J.  On  the  3d  of  June,  1839,  the  defendant  rendered 
to  the  plaintiff  an  account  of  an  agency  with  which  he  had  been 
charged,  showing  a  balance  in  favor  of  the  principal  of  $1044  60  ; 
and,  on  the  21st  of  March,  1840,  this  suit  was  instituted  to  re- 
cover the  balance  thus  admitted  to  be  due. 

The  defendant,  after  setting  up  the  exception  of  litis  penden- 
cia,  which  was  overruled,  pleaded  that   he  had  been  the  agent  of 
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the  plaintiff  in  matters  of  great  importance  and  intricacy,  and  that 
when  in  Bordeaux,  in  June,  1839,  had  furnished  a  provisional^ 
not  a  final  account  of  his  administration.  He  now  annexes  to 
his  answer  a  new  and  definitive  account  of  his  agency,  which 
shows  a  balance  of  $1357  60  in  his  favor,  for  which  amount  he 
asks  judgment. 

There  was  judgment  for  the  plaintiff  for  the  balance  of  the  first 
account  rendered,  and  the  defendant  has  appealed. 

The  court  did  not  err.  The  account  rendered  by  the  agent 
concludes  him,  unless  he  clearly  shows  errors  or  omissions  to  his 
prejudice.  The  new  account  relates  to  the  same  transactions, 
and  it  is  not  alleged,  much  less  proved,  that  there  was  any  error  in 
the  first  account.  It  purports  to  be  final,  and  to  cover  the  whole 
grounds  of  the  agency. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed,  with 
costs. 


Same  Case — On  a  Re-hearing. 

BuLLAED,  J.  A  re-hearing  was  allowed  in  this  case  on  the 
simple  question,  whether  any  charges  in  the  new  account  render- 
ed by  the  defendant,  of  a  date  subsequent  to  the  3d  of  June,  1839, 
ought  to  be  admitted.  After  an  attentive  examination  and  compari- 
son of  the  two  accounts,  and  of  the  parol  evidence,  we  are  satis- 
fied, that  the  new  account  embraces  no  charge  after  the  2d  of 
June  ;  and  that  on  the  credit  side  of  the  account  first  rendered, 
there  is  an  item  as  late  as  the  seventh  of  that  month. 

It  is,  therefore,  ordered,  that  the  judgment  first  rendered  re- 
main undisturbed. 
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Andre  Latour  Allard  v.  Louis  Allard  and  another. 

An  agent  authorized  to  aell,  capnot  sell  to  himself. 

The  law  raises  no  prosamption  of  fraud  from  the  fact  that  the  vendor  and  vendee 

were  brothers-in-law. 
In  an  action  to  rescind  a  sale  made  by  an  agent,  whose  power  to  sell  is  conceded,  the 

manner  in  which  he  disposed  of  the  proceeds,  whether  in  payment  of  the  debt  due 

to  himself,  or  not,  is  a  question  not  before  the  court. 
Where  an  agent  acts  within  the  scope  of  his  authority,  his  acts  are  valid,  without 

showing  any  ratification  on  the  part  of  his  principal. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nariy  J. 

C.  Janin,  De  Courmont  and  RoseliuSy  for  the  appellant. 

Labarre  and  Mazureau^  for  the  defendants. 

Bullard,  J.  Andre  Latour  Allard  represents  in  his  petition, 
that  being  proprietor,  jointly  with  Louis  Allard  and  Louise  Allard 
his  brother  and  sister,  each  for  one-third,  of  a  plantation  on  the 
Bayou  St.  John,  containing  fourteen  arpens  front,  by  the  depth 
of  forty,  and  being  about  to  make  a  voyage,  about  the  month  of 
May,  1825,  he  appointed  his  said  brother  his  attorney  in  fact,  and 
charged  him  with  the  administration  of  his  affairs.  That,  during 
bis  temporary  residence  in  France,  his  said  agent  sold  to  his 
partner  Jean  Fran9oi8  Robert,  his  undivided  third,  for  ten  thousand 
dollars,  by  act  before  a  notary  bearing  date  the  17lh  of  February, 
1829,  and,  on  the  8th  of  April  of  the  same  year,  purchased  back 
again  from  Robert  one-half  of  the  said  third  of  the  plantation. 
He  alleges  the  nullity  of  the  two  contracts  aforesaid,  on  the 
grounds:  1st.  That  a  mandatary  cannot  purchase  the  property 
which  he  administers ;  and  that  the  sale  to  Robert  was  in  facta  sale 
to  himself,  Robert  being  merely  a  person  interposed,  in  order  to  dis- 
guise the  real  character  of  the  transaction ;  and  that,  moreover,  he 
has  never  received  the  price.  2d.  Because  these  sales  were 
made  to  enable  Louis  Allard  and  Robert  to  mortgage  the  whole 
plantation  to  the  Consolidated  Association,  to  secure  their  shares  of 
the  stock,  they  having  represented  themselves  as  the  sole  proprie- 
tors, and  having  had  the  same  appraised  by  said  Bank  ;  thus  ap- 
propriating to  their  private  use  and  benefit  his  property.    3d.  Be- 
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cause  the  said  sales  do  not  carry  with  them  the  essential  requi* 
sites  of  ail  contracts,  the  said  Louis  Allard  being,  at  the  same 
time,  vendor  and  purchaser. 

The  petitioner  further  represents,  that  Louis  Allard  and  his 
partner,  Robert,  mortgaged  to  the  said  Bank  the  whole  plantation 
for  one  hundred  and  ten  shares  of  its  capital  stock,  and  ihat  he  is 
entitled  to  one-third  of  said  shares. 

He  further  represents,  that  the  said  Louis  Allard  and  Robert, 
jointly  with  Madame  Robert,  sold  to  Merle  &  Soule,  one  undivi- 
ded half  of  said  property  for  $104,000,  on  credit,  whereby  they 
became  indebted  to  him  for  his  portion  of  the  price,  to  wit, 
$34,666  66.  That  the  said  Louis  Allard  and  Robert  have  received 
the  revenues  of  said  property,  amounting  to  about  $20,000.  That 
Robert  has  departed  this  life,  and  that  his  succession  is  represented 
by  his  widow,  Louise  Allard,  as  curatrix ;  and  that  they  are  now  in 
possession  of  said  property. 

He  concludes  by  praying  that  Louis  Allard,  and  his  sister  the 
widow  of  Robert,  both  in  her  own  right  and  as  curatrix  of  the 
estate  of  Robert,  may  be  cited,  aud  that  the  acts  of  sale  may  be 
declared  null ;  that  they  may  be  condemned  to  deliver  to  him  the 
sixth  of  said  plantation,  and  to  transfer  his  portion  of  the  Bank 
shares,  as  well  as  the  two  hundred  and  fifty  shares  of  the  capital 
stock  of  the  Citizens  Bank,  also  secured  by  mortgage  on  the  same 
property ;  that  they  be  condemned  also  to  pay  ;  1st,  the  sum  of 
$84,666  66,  received  from  Soul6  &  Merle;  2d,  the  sum  of  $19,815, 
for  fruits  and  revenues,  and  the  costs  of  suit. 

The  defendant,  the  widow  of  Robert,  answered  by  the  general 
denial ;  and  Louis  Allard  admits  that  he  was  appointed  the  agent 
of  the  plaintiff,  and  alleges  that  he  has  managed  his  affairs  faith- 
fully, and  with  good  intentions,  and  that  so  far  from  owing  the 
plaintiff  any  thing,  the  plaintiff  is,  on  the  contrary,  indebted  to  him 
forty  thousand  dollars,  for  which  he  prays  judgment  in  recon- 
vention, 

There  was  judgment  of  nonsuit  against  the  plaintiff,  and  he 
has  appealed. 

On  the  trial  the  following  facts,  in  substance,  were  established. 
That  the  plaintiff  was  the  owner  of  one-third  of  the  plantation 
Vol.  VL  41 
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described  in  his  petition,  in  common  with  his  brother  Louis  Ai- 
lard, and  his  sister  Madame  Robert.  That  he  was  indebted  to 
his  brother  upwards  of  ten  thousand  dollars,  which  was  running 
on  interest  at  ten  per  cent.  That  the  plaintiff  left  here  in  May, 
1825,  having  given  his  brother  full  power  to  administer  for  him, 
and  to  sell.  His  power  to  sell  the  land  is  not  contested.  That 
the  plaintiff  did  not  return  until  1832,  and  that,  in  1829,  about 
four  years  after  the  plaintiff's  departure,  Louis  Ailard  sold  the 
third  belonging  to  his  brother,  to  Robert  his  brother-in-law,  for 
$10,000,  and,  in  a  few  months  afterwards,  bought  back  one  un- 
divided half  of  the  third  thus  sold.  I'hat  afterwards  they  united 
in  mortgaging  the  whole  to  the  Consolidated  Association,  and  to 
the  Citizens  Bank.  It  further  appears  that,  at  the  time  of  the 
plaintiff's  departure,  his  third  part  of  the  land  was  mortgaged 
to  secure  the  payment  of  the  following  sums  :  1st,  to  the  heirs  of 
Galez,  one-third  of  $7675  ;  2d,  to  Louis  Ailard,  $5162;  3d,  to 
Antoine  Abat,  $4000. 

In  this  court  the  argument  has  turned  mainly  upon  the  inca- 
pacity of  Louis  Ailard  to  purchase  ]  his  right  to  sell  to  any  per- 
son capable  of  purchasing  not  being  disputed.  The  power  of 
attorney  gives  express  authority  to  sell.  There  can  be  no  doubt 
that  an  agent  to  sell  cannot  sell  to^  himself.  Nor  is  it  shown  that 
he  did  so,  unless  we  are  compelled  to  regard  Robert  as  a  person 
interposed  and  identified  with  the  vendor.  The  question,  there- 
fore, resolves  itself  into  this— does  the  evidence  show  that  Robert 
acquired  merely  for  Ailard,  or,  in  other  words,  was  he  acting  in 
coUusion  with  the  agent  of  the  plaintiff?  In  support  of  this  as- 
sumption it  is  argued,  in  the  first  place,  that  they  were  brothers- 
in  law ;  next,  that  they  were  partners ;  and  then,  that  shortly 
afterwards,  Robert  retroceded  to  Ailard  one-half  of  his  purchase; 
and  these  are  the  principal  presumptions  against  the  contract. 
On  the  other  hand,  it  is  not  pretended  that  the  price  was  inade- 
quate. It  is  shown,  that  Andre  Latour  Ailard  was  largely  indebted 
to  his  brother,  who  might  have  caused  the  property  to  be  sold  by 
the  Sheriff  at  two-thirds  of  its  appraised  value,  especially  after  so 
protraced  an  absence,  during  which  no  effort  appears  to  have  been 
made  by  the  absentee  to  pay  his  debts.  And  again,  that  although 
Robert  nad  married  the  sister  of  the  Allards,  and  she  was  their 
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co-proprietor  of  the  plantation,  nothing  shows  that  he  had  been 
the  partner  of  Louis  Allard  previous  to  the  purchase ;  and  further, 
that  although  he  afterwards  ceded  to  his  brothek'-in-law  one-half 
of  his  purchase,  he  remained,  up  to  the  time  of  his  dealh,  the 
owner  of  the  other  half.  That  Robert  had  the  legal  capacity  to 
purchase,  cannot  be  doubted  ;  and  the  law  raises  no  presumption 
of  collusion,  or  fraud,  or  simulation,  from  their  family  connection. 
To  all  this  may  be  added  the  fact,  that  although  the  plaintiff  re- 
turned from  France,  in  1832,  after  an  absence  of  about  seven 
years,  he  did  not  institute  this  action  until  the  spring  of  1840,  and 
so  far  as  the  record  shows,  has  never  had  any  settlement  with  his 
brother,  and  has  never  been  called  on  by  him  for  the  payment  of 
this  heavy  debt.  The  sale  appears  to  have  liberated  him  from 
those  debts  ;  and  when  it  is  considered,  that  he  owned  no  part  of 
the  slaves,  by  whose  labor  the  land  might  have  been  rendered  pro- 
ductive ;  and  that  his  agent,  from  1825,  to  1829,  was  in  the  re- 
ceipt of  no  revenues  of  his  constituent  to  meet  even  the  payment 
of  the  interest  accumulating  on  his  debts,  and  that  the  price  for 
which  the  land  was  sold,  was  a  fair  one,  the  plaintiff  cannot  rea- 
sonably complain  that  the  power  confided  to  his  brother  was  indis- 
creetly exercised. 

But  it  is  contended,  that  an  agent  to  sell  under  a  general  power, 
cannot  legally  sell  the  real  property  of  his  principal,  for  the  pur- 
pose of  paying  a  debt  due  to  himself.  To  this  it  may  be  answered, 
that  the  powor  to  sell  being  conceded,  the  manner  in  which  the 
agent  disposed  of  the  proceeds  forms  a  question  of  a  different 
nature  from  that  presented  in  this  case.  The  only  question  now 
before  us,  according  to  the  pleadings,  is,  whether  the  parties  to  the 
contracts  in  dispute  were  capable  of  contracting  and  did  contract, 
or  whether  the  whole  was  a  fraud,  or  a  simulation. 

It  is  further  argued,  that  no  ratification  is  shown,  and  that  it 
was  incumbent  on  the  defence  to  show  such  ratification,  in  order 
to  make  out  a  good  title.  But  we  are  of  opinion,  that  when  an 
agent  acts  within  the  scope  of  his  authority,  his  acts  are  valid> 
without  showing  any  ratification  on  the  part  of  his  principal. 

Upon  the  whole,  we  concur  with  the  District  Court  in  the 
opinion,  that  the  plaintiff  has  failed  to  make  out  his  case. 

Judgment  affirmed. 
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Joseph  Nash  and  another  v,  Edward  E.  Parker. 

Where  property  is  sold  withoat  any  declaration  of  the  mortgages  existing  on  it,  and 
it  is  not  shown  that  the  purchaser  was  aware  of  their  existence,  the  vendor  will  be 
boand  to  exhibit  a  valid  and  unincumbered  title,  previous  to  calling  on  the  vendee  to 
perform  his  contract. 

A  purchaser  who  receives  the  rents  of  the  property  purchased,  and  subsequently  de- 
clines to  complete  the  contract  on  the  ground  that  the  vendor  could  not  make  an 
unincumbered  title,  is  bound  to  refund  the  rents  so  received. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J, 

Roselius,  for  the  plaintiffs. 

Preston^  for  the  appellant. 

Simon,  J.  This  case  was  submitted  without  any  oral  or  writ- 
ten argument.  The  petition  states,  that  on  the  29th  of  January, 
1640,  the  petitioners  caused  to  be  sold  at  public  auction,  by  a 
duly  commissioned  auctioneer,  threelotsofground,  which  they  de- 
scribe, and  which  were  adjudicated  to  the  defendant,  as  the  last  and 
highest  bidder,  for  the  sum  of  $5000,  for  each  of  said  lots,  making 
a  sum  of  $15,000,  payable  as  follows  :  one-fourth  cash,  and  the  bal- 
ance in  three  equal  instalments,  at  six,  twelve,  and  eighteen  months' 
credit,  for  approved  endorsed  notes,  secured  by  special  mortgage. 
Sec ;  that  after  the  sale,  the  defendant  neglected  and  refused  to 
comply  with  the  terms  and  conditions  of  said  sale,  although  he  was 
legally  put  in  default,  and  an  act  of  sale  was  tendered  to  him ; 
that  afterwards,  said  property  was  again  sold  at  public  auction,  on 
the  same  terms  and  conditions,  at  the  risk  and  on  account  of  said 
defendant :  that  at  the  second  auction  sale,  the  property  was  sold 
for  $10,000,  making  a  difference  of  $5000  between  the  first  and 
second  sales ;  and  that  the  expenses  incurred,  and  the  rents  re- 
ceived, and  the  interest  due  on  account  of  said  property,  amount 
to  $881  50.  The  petitioners  pray  for  judgment  against  said  de- 
fendant, for  the  sum  of  $5881  50. 

The  defendant  admits  in  his  answer  the  adjudication  made  to 
him.  He  alleges  that  he  was  always  ready  and  willing  to  comply 
with  the  terms  of  the  said  adjudication  ;  that  he  demanded  that 
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the  plaintiffs  should  transfer  the  property  to  him  by  act  of  sale  ; 
and  that  the  plaintiffs'  failure  to  raise  and  cancel  the  mortgages 
existing  on  the  property,  and  to  pass  him  a  full  and  unincumbered 
title  thereto,  and  the  subsequent  sale  of  the  same,  had  caused  him 
damages  to  the  amount  of  $5000,  which  he  sets  up  as  a  recon- 
▼entional  demand.    He  prays  for  judgment  accordingly. 

There  was  judgment  below  in  favor  of  the  plaintiffs  for  $5000, 
from  which  the  defendant  has  appealed. 

This  suit  is  brought  under  the  provisions  of  art.  2589  of  the 
Civil  Code,  which  gives  to  the  vendor  of  property  offered  for  sale 
at  public  auction,  the  right,  in  case  of  the  purchaser's  not  comply- 
ing with  the  conditions  of  the  sale,  by  paying  the  price  at  the  time 
required,  of  proceeding  to  a  re-sale  of  the  thing  sold,  at  the  risk 
of  the  first  purchaser.  Such  second  sale  fixes  the  measure  of  the 
liquidated  damages  which  the  delinquent  purchaser  is  bound  to 
pay,  as  the  latter  remains  a  debtor  to  the  vendor  for  the  deficiency, 
and  for  the  expenses  incurred  subsequent  to  the  first  sale.  We 
shall,  therefore,  proceed  to  examine  whether  the  evidence  sus- 
tains the  plaintiffs'  action,  and  to  inquire  if  the  defence  set  up  is 
such  as  to  liberate  the  defendant  from  the  payment  of  the  damages 
claimed. 

The  evidence  shows,  that  the  property  described  in  the  petition  was 
adjudicated  to  the  defendant  for  the  sum  of  $15,000,  one-fourth  of 
which  was  to  be  paid  in  cash,  and  the  balance  in  three  equal  instal- 
ments, at  six,  twelve,  and  eighteen  months'  credit,  for  approved 
endorsed  notes ;  that  the  defendant,  repeatedly  called  on  to  comply 
with  the  terms  of  the  adjudication,  gave  a  variety  of  reasons  for 
refusing  to  do  so,  the  principal  of  which  was,  that  the  title  could 
not  be  made  to  him,  and  that  the  mortgages  were  not  raised.  One 
of  the  witnesses  states  that  he  heard  the  defendant  observe  to  the 
plaintiffs'  agent,  that  he,  defendant,  was  and  had  always  be^  ready 
to  take  the  property,  the  moment  that  the  mortgages  were  raised 
and  the  property  unincumbered  ;  that  this  was  said  at  a  time  when 
the  plaintiffs'  agent  had  handed  to  defendant  a  written  notice  in 
the  presence  of  the  witness.  Several  months  having  elapsed  af- 
ter the  adjudication  of  the  property  to  the  defendant,  the  same  was 
re-advertised  for  sale  under  the  same  terms  and  conditions  ;  and  af- 
ter its  having  been  knocked  down  to  the  defendant's  brother,  for  the 
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sum  of  $12,200,  said  defendant,  and  one  John  Mitchell  were  of- 
fered as  endorsers,  and  refused  by  the  vendors  ;  whereupon  the 
property  was  again  offered  at  public  auction  by  order  of  said  ven- 
dors, and  finally  adjudicated  to  F.  Ganahl,  who  had  acted  as  the 
plaintiffs'  agent  in  the  sale  of  the  property,  for  the  sum  of 
$10,000.  The  deed  of  sale  to  Ganahl,  is  also  made  a  part  of  the 
record. 

It  further  appears,  by  the  certificate  of  mortgages,  that  the  pro* 
perty  was,  at  the  time  of  the  last  adjudication,  incumbered  with 
mortgages  to  the  amount  of  $24,809  50  :  to  wit,  one  in  favor  of 
Charles  Byrne  for  |I7400  ;  another  in  favor  of  the  City  Bank  of 
New  Orleans,  for  $10,000 ;  and  a  third  in  favor  of  the  New  Or- 
leans Gas  Light  and  Banking  Company,  for  $7409  50,  exclusive 
of  interest ;  all  which  mortgages  existed  also  on  the  properly  at 
the  time  of  the  first  adjudication.  Nothing  shows  that  those  mort- 
gages were  to  be  raised  after  the  sale  ;  or  that  the  creditors  had, 
ever  consented  to  receive  the  proceeds  of  the  sale  in  full  satisfac- 
tion thereof,  except,  that  from  a  resolution  taken  by  the  Board  of 
Directors  of  the  City  Bank,  after  the  adjudication  to  the  defen- 
dant, and  a  few  days  previous  to  the  last  sale,  said  Bank  agreed 
to  discount  the  paper  received  for  the  property,  out  of  which  one- 
half  of  the  sum  due  to  the  Gas  Bank  was  to  be  paid,  and  the  ba- 
lance of  the  proceeds  to  be  applied  to  the  payment  of  J.  Nash's 
note  for  $10,000.  But  the  consent  of  Charles  Byrne  and  of  the 
Gas  Light  Bank,  does  not  appear  to  have  ever  been  obtained. 

It  is,  also,  in  evidence  that  the  defendant  received  the  rents  of 
the  property  after  the  adjudication  made  to  him,  to  the  amount  of 
$351,  which  is  a  part  of  the  damages  claimed  by  the  plaintiffs. 

Under  the  facts  and  circumstances  of  the  case,  we  think  the 
court',  a  qua,  erred.  The  mortgages  with  which  the  property  was 
incumbered  at  the  time  of  the  adjudication  to  the  defendant,  ex- 
ceeded by  about  ten  thousand  dollars,  the  amount  of  the  purchase. 
They  were  not  declared  to  the  defendant,  and  nothing  shows  thnt 
he  had  any  knowledge  of  the  existence  of  those  mortgages,  when 
the  property  was  adjudicated  to  him.  The  title,  therefore,  was 
not  a  safe  and  unincumbered  one  ;  and  it  is  clear,  that  the  danger 
in  which  he  stood  of  being  evicted  by  actions  of  mortgage  on  the 
part  of  the  creditors,  whose  consent  to  the  sale  was  not  obtained. 
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was,  of  itself,  a  sufficient  cause  or  excuse  not  only  for  withholding 
the  price,  if  the  incumbrances  had  been  discovered  after  the  per- 
fecting of  the  contract  of  sale,  but  even  for  not  complying  with  the 
conditions  of  the  sale,  and  refusing  to  receive  the  transfer  of  the 
property.  In  the  case  of  Noe  v.  Taylor^  1 1  La.  656,  which  pre- 
sented a  question  very  similar  in  its  nature  to  the  present,  we  said 
that  the  seller  is  bound,  previous  to  calling  upon  the  vendee  for 
a  performance  of  the  contract,  to  exhibit  a  valid  and  unincumbered 
title.  Indeed,  how  could  the  vendor  pretend  to  compel  the  pur- 
chaser to  pay  him  the  amount  of  the  price,  or  to  give  him  the  en- 
dorsed notes  required  by  the  terms  of  the  adjudication,  when  it  is 
shown  that  the  price  itself  is  far  from  being  sufficient  to  extinguish 
the  incumbrances  ?  In  this  case,  at  the  very  time  of  the  last  sale, 
the  mortgages  were  still  in  existence  ;  they  were  not  raised  ;  and, 
if,  subsequently,  arrangements  were  made  with  the  creditors  to 
disincumber  the  property,  this  is  no  reason  why  the  defendant  should 
be  made  liable  to  pay  the  difference  of  the  two  adjudications. 
The  title  being  incumbered  at  the  time  of  his  purchase,  he  had  a 
right  to  withdraw,  and  to  decline  completing  the  negotiation,  until 
the  mortgages  were  raised. 

The  defendant,  however,  had  no  right  to  receive  the  rents  of 
the  property  to  which  he  had  acquired  no  title.  He  may  have 
collected  those  rents  on  the  supposition,  that  the  plaintiffs  would 
be  subsequently  enabled  to  give  him  a  good  and  unincumbered 
title,  and  to  complete  the  contract;  but  it  was  his  duty,  after  the 
second  adjudication,  to  pay  back  the  amount  received  to  the  plain- 
tiffs. This  amount  forms  a  part  of  the  plaintiffs'  demand ;  and, 
although  the  defendant  is  discharged  from  any  liability  to  pay  the 
difference  of  the  two  adjudications,  he  must  be  condemned  to  re- 
imburse the  amount  of  the  rents  by  him  collected. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  .reversed,  and  that  the  plaintiffs  re- 
cover of  the  defendant,  the  sum  of  three  hundred  and  fifty-one 
dollars,  with  legdl  interest  per  annum  thereon,  from  judicial  de- 
mand until  paid,  and  the  costs  of  the  lower  court,  those  in  this 
court  to  be  borne  by  the  plaintiffs  and  appellees. 
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Martin  Gordon  v.  His  Creditor*. 

The  appellant,  a  partner  of  the  insolvent  in  a  saw  mill,  was  to  manage  the  boainessi 
taking  charge  of  the  receipts  afad  disbursements,  and  to  be  entitled  to  a  certain 
portion  of  the  profits  after  all  expenses  were  deducted.  The  insolrent  was  to 
famish  the  land,  buildingsj  laborers,  and  necessary  capital  for  the  purchase  of 
materials.  The  appellant  claims,  ander  art.  2157,  §  1,  3,  of  the  Ci?il  Code,  to  be 
subrogated  to  the  rights  of  certain  mechanics  and  laborers  employed  on  the  mill 
whose  claims  had  been  paid  by  him.  ffeld,  that  there  was  no  subrogation ;  that 
the  debts  were  paid  by  the  appellant  in  the  course  of  his  administration  of  the  part- 
nership business ;  and  that,  as  to  the  insolvent,  any  advances  made  by  tbe  appellant 
could  give  him  only  the  privilege  of  a  partner  on  the  partnership  property,  entitling 
him  to  be  paid  out  of  its  proceeds  in  preference  to  any  individual  creditor  of  the 
insolvent. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

F.  B.  Conrad,  for  the  appellant* 

T.  Slidelly  for  the  syndic. 

Martin,  J.  Harper  claims  a  privilege  on  the  proceeds  of  a 
piece  of  property  surrendered,  on  which  the  Merchant's  Bank  had 
a  mortgage,  under  the  following  circumstances:  In  January, 
1839,  he  became  interested  with  the  insolvent  in  a  saw'-mill, 
erected  by  the  latter  on  the  premises,  under  an  agreement  that  the 
tnsolvent  should  furnish  the  land,  buildings,  slaves,  and  capital  for 
the  purchase  of  materials,  and  that  he,  the  claimant,  all  expenses 
being  deducted,  should  receive  one-third  of  the  profits  for  his  ser* 
vices  as  manager,  and  for  any  services  occasionally  rendered  by 
Merrick,  his  partner,  as  engineer.  He  was  to  have  the  charge  of 
the  receipts  which  were  to  pass  through  his  hands,  and  their  dis- 
bursement. 

The  agreement  was  broken  up  by  the  cession  of  the  insolvent, 
in  February,  1840. 

The  privilege  was  claimed  on  the  ground,  that  Harper  is  sub- 
rogated to  that  of  the  engineers,  watchmen,  carpenters,  wheel- 
wrights, and  others,  on  the  mortgaged  premises,  which  would  have 
prevailed  over  that  of  the  Bank,  the  subrogation  to  which  is  said 
V  to  result  from  the  payment  he  has  made  of  theii  claims,  he  being 
a  creditor  of  the  insolvent,  and  having  paid  claims  of  other  credi- 
tors which  were  superior  to  his  own  by  reason  of  their  privileges 
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or  mortgages  ;  and,  also,  because  being  bound  with  and  for  the 
insolvent  for  the  payment  of  those  claims,  he  had  an  interest  in 
discharging  them.  Civil  Code,  art.  2157 ;  ^  I,  3.  His  pretensions 
were  disregarded,  and  he  has  appealed. 

It  appears  to  us  that  the  Judge,  a  quo,  has  correctly  considered 
that  Harper  did  not  enter  into  any  obligation  to  pay  these  claims  out 
of  his  own  money,  but  rather  out  of  the  avails  of  the  mill,  or  the 
partnership  funds,  at  first ;  though  he  was  certainly  personally 
liable  to  the  claimants,  after  the  partnership  funds  proved  insuffi- 
cient; that,  as  between  Harper  and  Gordon,  the  former  was 
only  bound  to  pay  the  claims  out  of  the  receipts  of  the  mill ;  that 
b^ng  the  manager  of  it,  and  participating  in  its  profits,  he  be- 
caoie  bound  to  those  whom  he  employed ;  but  that,  as  to  Gordon, 
his  advances  would  give  him  only  the  right  or  privilege  which  his 
relation  as  a  partner  gave  him  on  the  partnership  property,  before 
any  individual  creditor  could  touch  any  part  of  the  common  stock; 
and  that,  he  cannot  be  permitted  to  select  particular  payments 
made  by  him,  and  claim  a  subrogation  thereon  ;  that  they  were 
paid  by  him  in  the  course  of  his  administration,  and  must  be  set- 
tled in  the  partnership  account,  with  the  privilege  before  stated. 

Judgment  affirm^. 


Or  329 
46    760 


6r  329 
51    960 


Samuel  Packwood  w.  Eliza  H.  Dorset,  and  others,  Heirs  of 

Alice  Packwood,  deceased.  las'  m| 

A  donation  vuler  vives  of  real  estate,  made  while  the  Code  of  1808,  was  in  force,  ia 
dqU  and  void,  unleea  executed  before  a  Notary  Poblic,  and  two  witneMes,  and  ac- 
cepted in  express  terms  by  the  donee  daring  the  life  of  the  donor.  Book  III.  tit. 
11.  arts.  53,  54. 

A  donation  inter  vivas  of  real  property,  noil  for  want  of  formalities  prescribed  by 
law,  cannot  be  ratified  by  any  confirmative  act  on  the  part  of  the  doqor ;  nor  will 
the  volantary  execution  of  the  donation  by  the  donor,  prevent  him  from  pleading 
its  nullity.  Code  of  1808,  Book  III.  tit.  III.  art.  239.  Bat  the  confirmation,  rati- 
fication, or  voluntary  execution  of  such  a  donation  by  the  heirs  or  assigns  of  a 
donor,  after  his  death,  will  render  it  binding  on  them.    lb.  art.  240. 

Contracte  are  solemn,  or  ordinary.  As  the  latter  depend  for  their  validity  on  the  as- 
certained will  of  the  parties,  the  formalities  prescribed  in  relation  to  them  are  only 
Vol.  VI.  42 
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probatianis  causa,  aod  may  be  supplied  by  confirmation  or  ratificatioD  ;  wbile  as  to 
the  former,  the  formalities  required  being  tolemmUUtt  caiua^  and  essential  to  their 
▼alidiiY  and  legal  existence,  cannot  be  supplied  by  any  ratification,  express  or  im- 
plied.   Of  this  class  are  ddnatious  inter  vivos. 

Appeal  from  the  Distritl  Court  of  the  First  District,  Butha- 
nan,  J. 

MorphV,  J.  This  controversy  has  arisen  in  relation  to  the 
partition  of  the  cohinnunily  of  acquets^  which  existed  between 
Samuel  Packwood  and  his  late  wife,  Alice  Packwood.  One  of 
the  heirs  of  the  deceased,  Emily  Packwood,  died  leaving  two 
daughters,  now  married  to  Jaiiies  A.  Gasquet  and  Julian  Neville. 
They  claim,  as  theit  propertjt  a  lot  situated  in  Magazine  Street, 
which  has  been  inventoried  as  owned  by  the  community,  but 
which  they  avet  belongs  to  the  succession  of  their  deceased 
mother,  in  virtue  of  a  donation  of  it  made  to  her  by  Samuel  Pack- 
wood,  their  grand^father,  and  they  prdy  that  it  be  not  included  in 
the  partition.  *  The  evidence  which  is  adduced  of  this  donation, 
is  to  be  found  in  a  letter  of  Samuel  Packwood,  to  Greenberry 
Dorsey,  then  the  husband  of  his  daughter  Emily,  dated  New 
London,  the  1st  of  September,  1817 ;  and  it  is  shown,  that  from 
that  time,  she  has  always  been  in  the  possession.and  enjoyment  of 
the  property,  thus  given  to  her.  As  to  the  donation  itself,  it  is 
clearly  null  and  void,  not  having  been  passed  before  ^  Notary 
Public  and  two  witnesses,  as  required  by  the  Code  of  1808,  in 
force  at  the  time  it  was  made.  Page  220,  articles  53,  54.  But 
the  question  is  as  tb  the  effect  of  the  donee's  possession,  and  the 
voluntary  execution  of  the  donation  on  the  part  of  Samuel  Pack- 
wood.  It  is  contended,  and  the  inferior  Judge  has  so  decided, 
that  the  donor  who  has  voluntarily  executed  a  donation  null  for 
want  of  the  formality  required  by  law.  Cannot  plead  its  nullity. 

The  opinion  of  the  court  below  is  based  exclusively  on  the 
authority  of  TouIIier,  who,  in  commenting  on  articles  of  the  Na* 
poleon  Code,  identical  with  those  of  our  late  Civil  Code,  comes 
to  the  conclusion,  that  although  the  donor  cannot,  by  any  con- 
firmative act,  supply  the  defects  of  a  donation,  inter  vivos^  null 
in  form,  yet  he  can  ratify  it,  and  preclude  himself  from  pleading 
its  nulity,  by  voluntarily  executing  it.  Toullier,  Vol.  5,  No.  173 
and  189  ;  8  Vol.  No.  526.    Whatever  may  be  our  respect  for 
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that  eminent  jurist,  we  cannot  adopt  his  opinion.    He  seems  to 
have  lost  sight  of  the  well  known  distinction  between  solemn 
and  ordinary  contracts.    As  the  latter  depend,  for  their  validity, 
on  the  ascertained  will  of  the  parties,  the  formalities  prescribed 
in  relation  to  them  are  only,  probationts  cntisa,  and  can  be  sup* 
plied  by  confirmation  or  ratification ;  while  in  the  former,  the 
formalities  required  are,  solemniiatis  causa^  and  cannot  be  sup- 
plied by  ratification,  express  or  implied.    They  are  essential  to 
the  validity  and  legal  existence  of  those  contracts,  which   by  rea- 
son of  their  importance,  or  for  any  other  cause,  have  been  made 
to  depend  on  a  strict  observance  of  such  formalities.    Of  this 
class  of  contracts,  are  donations  inter  vivos ;  being  irrevocable, 
and  tending  to  impoverish  the  family  of  the  donor,  they  are  not 
viewed  by  the  law  with  a  favorable  eye,  and  have  been  subject- 
ed to  certain  forms  and  solemnities,   which  cannot  be  dispens- 
ed with  under  pain  of  nullity.    They  must  be  executed  before  a 
Notary  Public  and  two  witnesses,  and  must  be  accepted,  in  ex- 
press terms,  by  the  donee,  during  the  lifetime  of  the  donor. 
Code  of  1808,  arts.  53  and  54,  p.  220.    After  thus  prescribing  the 
form  in  which  donations,  inter  vivos^  must  be  executed,  the  Code 
provides.  Art.  239,  p.  310,  that  "the  donor  cannot,  by  any  con- 
firmative act,  supply  the  defects  of  a  donation,  inter  vivos^  null  in 
form,  it  must  be  execuited  anew  in  legal  form."    This  provision 
is  to  be  found  under  the  head  of  recognitive  and  confirmative 
acts,  wherein  the  general  rule  is  laid  down,  in  relation  to  ordinary 
contracts  or  obligations,  that  the  confirmation,  ratification,  or  vol- 
untary execution  of  them,  involves  a  renunciation  of  the  means 
and  exceptions  that  might  have  been  opposed.    It  is  apparent 
that  the  law-giver  intended  to  except  donations,  inter,  vivos^  from 
the  operation  of  this  general  rule,  but  only  so  far  as  the  donor 
himself  is  concerned ;  for  we  find  in  the  next  article,  that,  after 
his  death,  his  heirs  and  assigns  can  confirm  or  ratify  the  donation, 
expressly,  or  by  a  voluntary  execution  of  it.    Art.  240.    The 
,  reason  of  this  difierence  between  the  donor  and  his  heirs,  is  ob- 
vious.   If  he  could,  by  ratification,  express  or  implied,  render 
valid  a  donation  null  in  point  of  form,  he  would  be  enabled  to 
make  a  donation  without  observing  any  of  the  formalities  required 
by  law  ;  while  the  heirs,  by  their  ratification,  make  no  donation. 
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That  of  their  ancestor  being  absolutely  null,  they  had  a  right  to 
plead  such  nullity ;  by  their  ratification  they  renounce  that  right 
Unicuique  licet  juri  in  favorem  suMm  intraducto  renuntiare. 
The  doctrine  of  Touliier  would  lead  to  the  preposterous  conclu- 
sion that,  while  under  the  law  no  express  confirmation  or  ratifica- 
tion can  render  Talid  a  donation  under  private  signature,  it  can  be 
made  so  by  the  tacit  ratification  resulting  from  the  voluntary  exe- 
cution of  it  by  the  donor.  It  would,  moreover,  render  complete- 
ly inoperative  the  positive  provision  of  our  law,  that  a  donation, 
null  for  want  of  any  of  the  requisite  formalities,  must  be  made 
anew  in  legal  form.  This  provision  alone,  surely  excludes  the 
idea  that  a  void  donation  can  be  rendered  valid  by  any  ratifica- 
tion, either  express  or  tacit,  on  the  part  of  the  donor.  After  thus 
expressing  our  opinion  on  the  point  made  in  this  case,  we  will 
simply  refer  to  a  host  of  learned  commentators  on  the  Napoleon 
Code,  and  some  decisions  of  the  French  Courts,  by  which  the 
opinion  of  Touliier  has  been  condemned  :  see  Deloincourt,  1  Vol . 
p.  238,  notes  2  and  3.  Grenier,  TraitS  des  Donations,  1  Vol. p.  206, 
No.  57ter,  Duranton,  8  Vol.  p.  411,  No.  389.  Solon,  Traits 
des  NuUites,  2  Vol.  Nos.  355  and  356.  Meriin's  Uepert.  17  Vol. 
603  and  604.  Boileau,  Rogron  and  Paillet's  Commentaries  on 
art.  1339  of  the  Napoleon  Code.  23  Sirey  1  P.  p.  41.  Dalloz, 
1825,  Part  2,  p.  76  and  1832,  p.  39.  Biret,  Traill  des  Nullites 
I  Vol.  p.  357.  But  the  question  is  not,  res  novOf  even  in  this 
court.  In  4  Mart.  N.  S.  464,  and  in  3  Robinson,  194,  we  held, 
that  a  donation  of  slaves,  void  for  want  of  an  estimate  of  them 
signed  by  the  donor  and  donee,  as  required  by  article  48,  p.  218  of 
the  old  Code,  was  not  rendered  valid  by  the  tradition  or  delivery 
of  the  slaves.  These  cases  were  much  stronger  than  the  pre- 
sent ;  in  them,  the  donation  was  passed  before  a  Notary  Public, 
and  two  witnesses,  and  was  duly  accepted ;  it  was  wanting  only 
in  the  formality  of  the  appraisement  required  by  1  aw. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  reversed ;  and  it  is  ordered  and  decreed,  that  the  lot  in  Magazine 
Street,  between  Poydras  and  Lafayette  Streets,  as  described  in 
the  inventory  of  the  estate  of  the  late  Alice  Packwood,  be,  and 
it  is  hereby  declared,  to  belong  to  the  community  of  gains  and 
acquets^  heretofore  existing  between  her  and  the  plaintiff,  S.  Pack 
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wood  ;  and  it  is  further  ordered  that  this  casc.be  remanded  for 
further  proceedings  in  the  partition  prayed  for,  the  appellees  to  pay 
the  coste  of  both  courts,  so  far  as  they  relate  to  this  controversy. 

Lockettf  MicoUf  and  A.  Hennen^  for  the  appellant. 

RoseliuSf  for  the  defendants. 


Succession  of  Nicholas  Joseph  Erard. 

Where  an  owner  of  ground,  an  undertaker  or  builder  by  trade,  borrows  a  sum  of  money 
for  the  purpoee  of  buUding  thereon,  the  amoant  to  be  adranced  to  him  according 
to  the  progress  of  the  work,  executing  a  mortgage  on  the  property  improred  to 
secure  its  re-paymeot,  and  employs  workmen  to  construct  the  buildings  under  his 
own  directions,  the  latter  will,  under  art.  S743  of  the  Civil  Code,  be  entitled  to  a 
pririlege  for  the  payment  of  their  labor  on  the  building  constructed  by  them,  entitling 
them  to  be  paid  in  preference  to  the  mortgage  eredttor.  It  is  only  where  there  b 
an  undertaker  interposed  between  the  owner  and  his  workmen,  that  arts.  3744 
and  2745  of  the  Civil  Code  are  applicable.  Where  workmen  are  employed  by  the 
proprietor  himself,  they  are  put  on  the  same  footing,  and  allowed  the  same  privi- 
lege as  an  undertaker. 

Appeal  from  the  Court  of  Probate  of  New  Orleans,  Ber- 
mudeZf  J. 

Orimay  for  the  appellants. 

D.  SegherSf  for  the  opponents. 

S1M037,  J.  By  virtue  of  the  13th  section  of  the  charter  of  the 
Citizens  Bank,  Nicholas  Joseph  Erard,  on  the  26th  of  July,  1838, 
obtained  from  said  Bank  the  loan  of  a  sum  not  exceeding  $7200, 
for  the  purpose  of  building  two  houses  on  certain  lots  of  ground 
belonging  to  the  borrower,  with  the  express  agreement,  that  no 
part  of  said  loan  should  be  paid  to  him  until  the  buildings  should 
have  been  commenced,  and  should  be  progressing ;  and  then  only 
to  an  amount  not  exceeding  the  value  of  the  work  actually  done 
on  the  day  of  such  payment,  and  so  on,  from  time  to  time,  as  the 
buildings  should  progress.  For  the  purpose  of  securing  the  re- 
imbursement of  the  amount  loaned,  with  all  the  interest  accruing 
thereon,  the  borrower  executed  an  act  of  mortgagie  in  favor  of  the 
Citizens  Bank,  on  several  lots  of  ground  described  in  the  said 
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act ;  which,  containing  such  stipulations  as  the  nature  of  the  con- 
tract required  in  relation  to  the  use  of  the  money  loaned,  and  to 
the  payments  to  be  made  progressively,  was  duly  recorded  in  the 
office  of  the  Recorder  of  Mortgages. 

It  appears  that  Erard  was  an  undertaker  by  trade  ;  and,  there- 
fore, as  owner  of  the  lots  on  which  the  houses  were  to  be  erected, 
he  had  only  to  employ  workmen  and  laborers  to  work  under  his 
directions  in  the  construction  of  the  buildings,  with  the  materials 
which  he  was  to  furnish.  As*  owner  of  the  property,  and  as  his 
own  undertaker,  he  had  no  need  of  making  any  special  contract 
with  any  other  undertaker,  as  he  was  himself  perfectly  competent 
to  conduct  and  superintend  the  construction  of  the  buildings,  and 
to  have  them  executed  by  workmen  immediately  employed  by  him- 
self. Accordingly,  he  employed  three  workmen,  (the  opponents 
in  this  cause,)  who  went  to  work  under  his  direction,  on  the  1 8th 
of  August,  1838,  and  who,  without  any  other  assistance  but  that 
of  their  apprentices,  made  the  work,  as  one  of  the  witnesses  says, 
with  their  own  hands,  and  labored  without  interruption  until  the 
death  of  Erard,  which  took  place  on  the  9th  of  April,  1839,  when 
the  work  was  stopped  for  want  of  materials. 

In  the  mean  time,  payments  were  made  to  Erard  by  the  Citizens 
Bank,  on  the  report  of  their  appraiser  and  superintendant  of  the 
buildings,  to  wit :  one  of  $2000,  on  the  29th  of  October,  1838,  and 
another  of  44000,  on  the  1st  of  December  following ;  which  sums 
were  to  be  applied  to  the  payment  of  the  expenses,  according  to  the 
value  of  the  work,  as  specified  in  the  contract.  It  further  ap- 
pears from  the  record,  that  the  whole  work  done  by  the  oppo- 
nents, from  the  18th  of  August,  1838,  to  the  9th  of  April,  1839, 
was  worth  seventeen  hundred  dollars,  to  wit:  $804  50,  forthe work 
done  previous  to  the  1st  of  December,  1838,  and  $965  50,  for 
that  done  after  that  date.  On  the  aggregate  amount  of  which, 
$940  50  only  having  been  paid  by  the  deceased  to  the  opponents, 
there  remains  due  a  balance  of  $829  50,  for  which  the  latter 
obtained  a  judgment  against  Erard's  executors. 

The  evidence  further  shows,  that  after  Erard's  death,  the  two 
houses  having  remained  unfinished  until  March,  1841,  the  two 
lots  and  buildings  thereon  erected,  in  the  state  in  which  they  were 
at  the  time  of  the  death  of  the  deceased,  were  sold  on  said  day  by 
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the  Register  of  Wills,  and  purchased  by  the  Citizens  Bank :  one 
of  them  for  $3000)  and  the  other  for  $3400.  The  Bank  after- 
wards finished  the  buildings,  the  cost  of  which  amounted  to  a 
further  sum  of  $2800^ 

It  further  appears  that,  on  the  31  st  of  August,  1 84 1 ,  the  executors 
filed  a  tableau  of  distribution  of  the  moneys  belonging  to  Erard's 
succession,  allowing  to  the  Citizens  Bank,  after  deducting  thdir 
contribution  to  the  general  charges  and  privileges,  the  whole  prp- 
eeeds  of  the  sale  of  the  two  lots  and  houses,  and  also  the  proceeds  ' 
of  a  third  lot  of  ground  included  in  the  act  of  mortgage.  To  this 
tableau,  the  three  workmen  filed  their  opposition,  claiming  a  pri« 
vilege  on  tbe  value,  or  proceeds  of  the  sale  of  the  property,  for  the 
amount  due  them  for  their  labor,  from  which  said  property  had 
been  benefited,  and  praying  that  a  proportionate  and  relative 
estimation  {ventilation)  be  made  of  said  property,  according  to  the 
3235th  art.  of  the  Civil  Code. 

Accordingly,  two  experts  were  appointed  by  the  court,  a  gua, 
and  in  October^  1841,  they  filed  their  report^  which  was  homolo- 
gated by  consent  of  parties,  and  from  which  it  results  that, 
after  deducting  the  amount  of  the  expenses,  ($2800,)  incur- 
red for  finishing  the  two  houses,  they  were  worth,  (for  the  mate* 
rials  and  workmanship,)  in  the  condition  in  which  they  were  at  the 
time  of  the  probate  sale,  the  sum  of  $4207  52 ;  and  that  the  pro- 
portion to  which  the  opponents  were  entitled  out  of  the  price  for 
which  they  were  sold>  amounted  to  $824  20.  Thus,  it  appears 
that  the  payments  made  by  the  Bank  under  the  contract,  exceeded 
the  value  of  the  work  and  materials,  so  far  as  it  had  then  pro- 
gressed, by  about  $1800,  to  which  may  perhaps  be  added  a  fur- 
ther sum  of  $965  50,  which  is  the  amount  of  the  work  done  upon 
the  buildings  between  the  date  of  the  last  payment,  and  that  of  the 
borrower's  death.  It  seems,  therefore,  well  established,  that  the 
whole  amount  paid  by  the  Bank  on  the  first  of  December,  1838, 
was  not  due  at  that  time  under  the  contract ;  and  that  if  the  pay- 
ment had  been  made  in  the  real  proportion  provided  for  by  said 
contract,  the  proceeds  of  the  sale  would  perhaps  have  been  suffi-. 
cient  to  cover  and  satisfy,  both  the  claim  of  the  Bank,  and  the  pri- 
vilege of  the  opponents. 
The  inferior  court  took  the  report  of  the  experts,  and  the  state- 
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ment  made  thereon,  as  the  basis  of  its  opinion,  and  accordingly 
ordered  the  tableau  of  distribution  to  be  amended  in  conformity 
with  the  same,  allowing  to  the  parties  their  respective  proportions 
of  the  price.   From  this  judgment  the  Citizens  Bank  has  appealed. 
This  case  is  peculiar  in  its  nature  ;  and  although  we  are  not 
ready  to  assimilate  the  legal  position  of  the  parties  to  this  contro- 
versy, and  the  rights  resulting  therefrom,  to  those  of  persons 
whose  contract  is,  on  the  one  hand,  that  of  an  undertaker,  who 
obligates  himself  to  construct  a  house  for  another,  and  on  the  other 
hand,  that  of  a  proprietor,  who  is  bound  to  pay  the  amount  of  the 
price  of  the  building,  according  to  the  stipulations  contained  in  the 
contract,  we  think  that  the  conclusion  to  which  the  Judge,  a  qup^ 
has  arrived,  is  correct,  and  that  the  opponents  are  entitled  to  reco- 
ver the  amount  to  them  allowed  in  the  amended  tableau  of  distri- 
bution.   Erard,  though  an  undertaker  by  trade,  cannot  be  con- 
sidered as  such  in  relation  to  the  Citizens  Bank,  nor  with  re- 
gard to  the  workmen  by  him  employed.     He  was  the  owner 
of  certain  lots  which  he  wished  to  improve,  and  a  borrower 
of  money  from  the  Citizens  Bank,  in  whose  favor  he  consented 
to,  and  executed  a  mortgage  on  the  property  which  he  possessed, 
for  the  purpose  of  securing  the  re-payment  of  the  sum  loaned. 
The  stipulation  contained  in  the  act  of  mortgage  was  inserted  in 
conformity  with  the  13th  section  of  the  charter  of  the  Bank,  and  with 
a  view  to  apply  the  funds  borrowed  to  increasing  the  value  of  the 
property,  and  thereby  to  obtain  a  greater  security  for  the  reim- 
bursement of  the  sum,  to  secure  which,  the  value  of  thq  property 
mortgaged  was  originally  ii^adequate  and  insufficient.    But  the 
Bank  was  not  the  owner  of  the  lots.    Its  money  was  only  loaned 
upon  the  conditions  imposed  by  the  contract ;  and,  if  so,  it  was 
perhaps  the  duty  of  the  Bank  to  ascertain  that  the  funds  proceed- 
ing from  the  loan  were  used  for,  or  applied  to  the  object  for  which 
it  was  intended.    However  this  may  be,  Erard  was  the  owner, 
and  as  such,  he  had  a  right  to  employ  workmen  to  construct  his 
buildings  under  his  direction.    There  was  no  undertaker  between 
him  and  his  workmen,  and  it  is  only,  in  the  latter  case,  that  the  rule 
pointed  out  by  arts.  2744  and  2745  of  the  Civil  Code,  can  properly 
apply. 
Art.  2743  of  that  Code  provides,  that  "  workmen  employed  im- 
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mediately  by  the  owner  in  the  construction  of  any  building,  have 
a  privilege  for  the  payment  of  their  labor  thereon.''^  This  is  the 
«aine  privilege  which  the  same  law  grants  to  undertakers ;  and  il 
is  obvious,  tliat  the  intention  of  the  law  maker  was,  to  establish  a 
distinction  between  the  exercise  of  the  rights  of  workmen,  when 
they  are  employed  by  the  owner,  and  the  manner  in  which  they 
should  be  enforced  when  their  work  has"  been  done  under  the  di- 
rection of  an  undertaker ;  that  is  to  say,  to  provide  for  the  case  in 
which  workmen,  employed  immediately  by  a  proprietor,  in  the 
absence  of  an  undertaker,  should  have  to'  exercise  their  legal 
rights  against  the  former,  for  the  recovery  of  the  price  of  their 
manual  labor.  In  such  case  they  are  put  on  the  same  footing  with 
undertakers,  and  are  allowed  the  same  kind  of  privilege.  It  mat- 
ters not  whether  the  payments  made  by  the  Bank,  were  made  to 
the  owner  in  anticipation  or  not.  The  privilege  exists  with  the 
same  force  as  that  of  an  undertaker ;  it  may  be  exercised  in  the 
same  manner ;  and  it  does  not  lie  in  the  mouth  of  the  mortgage 
creditors  to  say  that  the  opponents  are  deprived  of  their  remedy 
or  right  of  recovery,  because  the  institution  thought  proper  to 
advance  to  the  owner  of  the  property  improved,  a  larger  amount 
than  the  property,  in  its  unfinished  state,  was  able  to  secure. 
Under  the  privilege  allowed  by  law  tathe  opponents,  the  propor- 
tionate estimation  (ventilation)  ordered,  by  the  inferior,  tribunal 
was  properly  made ;  and  we  are  unable  to  see  any  reason  why,  on 
this  point,  the  judgment  rendered  thereon  should  be  disturbed. 

But  it  has  been  insisted,  that  the  opponents  are  not  entitled  to 
any  privilege,  because  their  contract  was  not  reduced  to  writing, 
and  recorded  as  required  by  art.  2746  of  the  Civil  Code,  which 
provides,  that  ^no  agreement  or  undertaking  {tout  devis  ou  marche) 
for  work  exceeding  five  hundred  dollars,  which  has  not  been  re- 
duced to  writing,  and  registered  with  the  Recorder  of  Mortgages, 
shall  enjoy  the  privilege  above  granted."  This  law  seems  to 
apply  specially  to  such  agreements  or  undertakings  for  work  as 
may  be  reduced  to  writing;  such  work,  for  instance,  as  is  under- 
taken by  the  job.  But,  in  this  case,  the  amount  claimed  by  the 
three  opponents  does  not  exceed,  for  each  of  them,  the  sum  of  $500; 
and  if  it  did,  we  are  not  prepared  to  say,  that  the  law  relied  on  should 
govern  the  rights  of  workmen,  or  laborers,  who  are  employed  by 
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the  day  or  week,  and  who  are  to  be  paid  by  the  owner  every  day, 
or  every  week,  as  the  work  progresses.  Indeed,  such  workmen 
or  laborers  are  generally  called  on  and  retained  to  furnish  their 
manual  and  daily  labors  ;  they  have  nothing  to  do  with  any  con- 
tract for  building,  and  they  follow  the  instructions  of  the  under- 
taker, or  those  of  the  owner,  when  employed  immediately  by  him. 
The  time  during  which  their  employment  is  to  last  is  generally 
unknown  ;  they  may  be  dismissed  at  the  will  or  pleasure  of  their 
employers  ;  and  it  would  be  a  strange  doctrine  to  require  them  to 
reduce  to  writing,  and  to  record  a  statement  of  the  number  of  days, 
or  of  weeks,  (generally  unknown,)  during  which  they  may  be 
employed  to  work  under  the  directions  of  the  owner  or  of  the  un< 
dertaker.  This,  in  our  opinion,  cannot  be  the  object  of  the  law ; 
and  from  the  terms  of  the  article  above  quoted,  and  of  the  2339th 
and  2340th  articles  of  the  same  Code,  we  are  rather  inclined  to 
think  that  they  are  appUcable  to  another  class  of  workmen— to  those 
who  are  employed  by  virtue  of  a  contract,  or  to  work  by  the  job, 
or  for  a  fixed  price ;  and  that  they  have  no  bearing  upon  those  who, 
being  employed  immediately  by  the  owner  «to  work,  by  the  day, 
or  by  the  week,  are  to  be  paid  by  him  as  the  work  progresses. 

Furthermore,  how  could  this  objection  avail  the  Bank,  which 
was  well  aware  when  the  contract  of  mortgage  was  executed,  that, 
although  the  borrower  was  an  undertaker  by  trade,  he  could  not 
construct  his  buildings  without  workmen  or  laborers  ?  Surely, 
the  Bank  could  not  expect  that,  if  the  sums  advanced  to  the  owner 
were  not  applied  to  the  object  of  the  contract,  by  paying  the 
daily  or  weekly  salaries  of  the  workmen  immediately  employed 
by  him  to  carry  it  into  execution,  the  latter  should  be  deprived  of 
the  privileged  rights  to  them  granted  by  art.  2743  of  the  Civil 
Code.  As  we  have  already  said,  this  kind  of  privilege  exists  in 
contradistinction  with  the  rights  allowed  to  those  who  are  em- 
ployed by  undertakers,  and  who  are  protected  by  the  provisions 
of  arts.  2744  and  2745  of  the  same  Code ;  and  under  the  circum- 
stances it  must  be  enforced,  whether  recorded  or  not. 

Judgment  affirmed. 
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William  Nelson  v.  James  R.  Conner  and  others. 

PlaintifT  having  a  judgment  against  defendants  as  commercial  partners,  seised  under  a 
Ji.fa,  a  judgment  obtained  in  a  court  of  original  jurisdiction  by  two  of  the  partners 
against  the  third  in  an  action  for  a  settlement  of  the  partnership.  One  of  the  part- 
ners, who  had  been  appointed  a  receiver  in  the  last  suit,  having,  as  receireri  en- 
joined the  Jl.  fa.f  deposited  a  sum  of  money  in  court  to  represent  the  bond  and 
surety  required  for  the  injunction.  The  judgment  seized  being  reversed  on  appeal, 
the  injunction  was  discontinued  without  objection  on  the  part  of  the  plaintiff,  who, 
under  a  second  Jl.  fa,  seised  the  money  deposited  in  court,  and  took  a  rule  on 
the  defendants  to  show  cause  why  it  should  not  be  paid  to  him  towards  the  satis- 
faction of  his  execution.  Hddf  that  the  rule  should  be  discharged ;  that,  had  a 
bond  been  executed,  it  ought  to  have  been  signed  by  the  party  as  receiver ;  that  the 
deposit  was  in  lieu  of  it ;  that,  unless  the  contrary  be  shown,  it  must  be  presumed 
that  the  money  deposited  was  in  the  parties  hands  as  receiver ;  that,  as  such,  he 
was  an  officer  of  the  court  below,  m  the  nature  of  a  judicial  sequestrator,  and  bound 
to  account  to  it  for  all  the  ijinds  coming  into  his  hands ;  and  that  the  court  from 
which,  the  Jl,  fa,  was  issued,  had  no  power  to  withdraw  the  funds  from  the  control 
of  the  court  in  whose  custody  they  were. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSf  J. 

Elmore  and  W.  W.  Kingy  for  the  appellant. 

B(mford  and  RoseliuSy  contra. 

Simon,  J.  The  record  discloses  the  following  facts.  The 
plaintiff,  having  obtained  a  judgment  against  the  defendants  as 
commercial  partners,  an  execution  was  issued  thereon,  which  was 
levied  upon  a  certain  judgment  obtained  in  the  District  Court  by 
Whitehead  and  Gridley,  against  their  co-partner  and  co-defen- 
dant, Conner.  After  this  seizure  was  made.  Whitehead,  as  re- 
ceiver of  the  firm  of  Conner,  Gridley  &  Co.,  under  the  appoint* 
ment  of  the  District  Court,  as  well  as  in  his  individual  capacity, 
applied  for  a  writ  of  injunction  to  prevent  the  sale  of  said  judg- 
ment ;  and  as  he  represented  himself  unable  to  give  the  security 
required  by  law,  the  Judge  in  granting  the  writ,  required  that, 
instead  of  giving  his  bond  with  the  usual  surety,  he  should  depo- 
sit with  the  Clerk  of  the  court  the  sum  of  seven  hundred  dollars^ 
to  represent  the  bond  and  security  which  he  was  bound  to  fur- 
nish. The  judgment  seized  was  subsequently  reversed  by  the 
Supreme  Court;  whereupon,  Whitehead  discontinued  his  injunc- 
tion suit,  without  any  objection  on  the  part  of  the  plaintiff's  coun- 
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sel  in  the  first  suit ;  and  the  order  of  disnaissal  was  accordingly 
granted  and  entered.  After  this  proceeding,  a  new  execution  waft 
issued,  which  was  letied  upon  the  amount  deposited  with  the 
Clerk,  as  having  been  so  deposited  by  Whitehead ;  where* 
upon  a  rule  was  taken  by  the  plaintiff  on  the  Clerk  of  the  Court, 
a  qua,  and  on  said  Whitehead,  and  M.  &  B.  Mullen  &  Co.,  who 
are  stated  to  have  an  interest  in  the  question,  to  show  cause  why 
said  sum  should  not  be  paid  to  the  plaintiff  in  part  satisfactioiv  of 
his  execution.  This  rule  was  served  on  the  20th  of  June^  1643^ 
•and  on  the  26th  of  the  same  month,  the  execution,  by  virtue  of 
which  the  seizure  had  been  made,  was  returned  by  the  Sheriff 
stating  that  no  part  of  the  sum  seized  had  come  to  his  hands,  and 
that  no  other  property  had  been  found.  In  the  meantime  the  rule 
was  tried,  and  the  Judge,  a  quo,  being  of  opinion  that  the  money 
in  controversy  could  not  be  legally  seized,  overruled  the  plaintiff's 
motion,  from  which  judgment  the  latter  appealed. 

The  record  shows,  it  is  true,  that  the  injunction  suit  in  which 
the  amount  seized  was  required  to  be  deposited,  was  originally 
instituted  by  Whitehead  acting  as  receiver  in  the  matter  of 
Whitehead  4*  Gridley  v.  J.  R.  Conner^  as  well  as  in  his  individual 
capacity ;  but  the  proceedings  had  in  the  said  suit  show,  that  the 
same  was  really  brought  and  conducted  throughout  by  White- 
head, for  the  benefit  of  the  parties  concerned  in  the  suit  in  which 
he  was  appointed  receiver,  and  in  compliance  with  the  obligations 
by  him  contracted  as  such,  under  the  appointment  of  the  District 
Court.  His  individual  interest  therein  did  not  extend  further  than 
as  one  of  the  firm  for  whose  benefit  he  was  acting  as  receiver ; 
and  it  is  obvious  from  the  object  of  the  injunction  suit,  and  from 
the  proceedings  had  therein,  that  if  he,  Whitehead,  had  been  able 
to  furnish  the  bond  required  by  law,  it  ought  to  have  been  signed 
by  him  in  his  capacity  of  receiver,  as  given  for  the  purpose  of  ob- 
taining  the  injunction,  which  he  states,  was  necessary  for  the  pro- 
tection of  the  rights  of  all  concerned.  The  amount  deposited  by 
him  stood  in  lieu  of  the  bond  ;  and,  until  the  contrary  appears^ 
we  must  presume  that  the  money  deposited  was  in  his  hands  as 
receiver,  and  that  it  was  so  used  by  him  in  the  exercise  of  his 
functions,  and  in  due  course  of  his  administration  of  the  concerns, 
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under  the  appointment  of  the  court  before  which  he  is  bound  to 
render  his  account. 

With  this  view  of  the  capacity  in  which  Whitehead  acted, 
when  lie  deposited  the  money  in  controversy,  we  concur  with  the 
Judge,  a  quo,  in  the  opinion  that,  as  receiver.  Whitehead  was  an 
officer  of  the  District  Court,  in  the  nature  of  a  judicial  sequestra- 
tor, and  bound  to  account  before  that  court  for  all  the  funds  which 
may  have  come  to  his  hands  as  such,  and  which  may  be  subject 
to  distribution  and  payment  of  costs  and  privileged  debts  in  that 
court.    If  so,  how  could  the  Commercial  Court  dispose  of  a  fund 
which  is  in  the  keeping  and  custody  of  another  tribunal  ?    What 
authority  would  the  court,  a  qua^  have  to  withdraw  the  amount 
seized  from  the  mass  of  the  funds  under  the  oontrol  of  the  Dis- 
trict Court  ?    None  whatever ;  and  such  a  proceeding  would  have 
the  effect  not  only  of  creating  great  confusion  among  the  legal 
pretensions  of  the  parties  concerned,  >but  also  of  injuring  the  rights 
of  those  who  are  not  parties  to  this  suit.    This  cannot  be  permitted, 
particularly  as  it  would  be  interfering  with  a  matter  belonging  to 
another  jurisdiction ;  and  as  it  would,  perhaps,  prevent  the  re- 
ceiver from  complying  with  the  exigencies  and  obligations  of  the 
bond,  which  he  must  have  given  to  the  court  by  which  he  was 
appointed. 

But  another  proposition  has  been  urged  by  the  plaintiff's  coun- 
sel, to  wit,  that  if  it  be  true,  that  the  money  seized  was  the  pro- 
perty of  Conner,  Gridley  &  Co.,  and  came  into  Whitehead's  pos- 
session, as  receiver,  it  may  be  seized  on  an  execution  against  Con- 
ner, Gridley  &  Co.  This  might,  perhaps,  be  true,  if  the  execu- 
.  tion  was  levied  on  the  funds  in  the  hands  of  the  receiver,  and  the 
proceedings  carried  on  contradictorily  with  all  the  parties  concern- 
ed before  the  court  uAder  whose  appointment  such  funds  were  re- 
ceived. But  we  must  abstain  from  expressing  any  opinion  on 
this  point,  as  all  the  parlies  interested  therein,  are  not  before  us, 
and  as,  for  the  reasons  already  adduced,  the  funds  seized  cannot 
be  withdrawn  in  this  manner  frbm  the  possession  of  the  receiver, 
and  must  go  back  to,  and  be  replaced  under  the  control  of  the  Dis- 
trict Court.  Certain  it  is,  that  if  the  money  seized  must,  or  may 
be  applied  ultimately  to  the  satisfaction  of  the  judgment  obtained 
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by  the  plaintiff  against  Conner,  Gridley  &  Co.,  the  court,  a  qua^ 
has,  in  our  opinion,  no  authority  to  order  it. 

Another  serious  question  might,  perhaps,  have  been  raised 
from  the  fact  disclosed  by  the  record,  that  the  execution,  by  virtue 
of  which  the  money  in  controversy  viras  seized  in  the  hands  of  the 
Clerk,  was  returned  by  the  Sheriff  immediately  after  the  judg- 
ment appealed  from  was  rendered,  stating  that  no  part  of  the  sum 
seized  had  come  to  his  hands,  and  that  no  other  property  was 
found.  This  return  was  made  before  the  application  of  the  plain- 
tiff for  an  appeal  from  the  judgment  discharging  the  rule,  and 
might,  perhaps,  be  considered  as  an  acquiesence  in  the  judgment 
appealed  from,  as,  after  said  return,  the  Sheriff  had  no  further  au- 
thority to-  receive  the  money  seized  from  the  Clerk,  if  our  judg- 
ment was  in  favor  of  the  plaintiff;  and  as,  in  consequence  of  said 
return,  said  plaintiff  was  at  liberty  to  issue  another  execution  and 
seize  other  property.  Whatever  may  be  the  legal  consequence 
of  this  unadvised  and  preposterous  return,  it  is  at  least  irregular, 
as  only  one  month  and  eleven  days  had  run  out ;  and  although 
we  are  not.called  upon  to  express  any  opinion  on  this  point,  which 
it  is  unnecessary  for  us  to  examine,  we  have  thought  proper  to 
notice  it,  in  order  that  parties  litigant,  or  their  counsel,  may  hence- 
forth be  more  watchful  over  the  acts  of  the  officers  by  them  em- 
ployed, and  thereby  avoid,  if  not  the  loss  of  their  rights,  at  least  a 
new  subject  of  further  litigation. 

Judgment  affirmed. 
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Michael  E.  Davock  v.  James  Darct. 

A  wife  may  obtain  a  aeparation  of  property,  though  she  brought  no  dowry  in  marriage, 
and  have  no  actual  rights  or  claims  against  her  husband,  which  can  be  endangered 
by  the  disorder  of  his  affairs,  where  the  habiu  or  circumstances  of  her  husband  ren- 
der it  necessary  to  preserve  for  her  family  the  earnings  she  may  afterwards  derive 
from  her  industry  or  talents.  Her  right  to  a  separation  is  not  limiled  to  the  cases 
mentioned  in  art.  2399  of  the  Civil  Code. 
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Appeal  from  the  Parish  Court  of  New  Orleans,  Mauriarif  J. 

Barthcj  for  the  appellant. 

Redmond  and  Budd,  contra. 

MoRPRT,  J.  The  plaintiff,  having  obtained  a  judgment,  levied 
his  execution  on  the  contents  of  a  hat  and  clothing  store  in 
Chartres  street,  as  belonging  to  the  defendant.  The  wife  of  the 
latter,  Jane  Darcy,  filed  an  opposition,  claiming  the  goods  seized 
as  her  individual  and  separate  property.  The  evidence  shows, 
that  on  the  10th  oi  August,  1841,  the  opponent,  by  a  decree  of 
the  District  Court,  was  separated  in  property  from  her  iiusband, 
who  had  failed  some  time  before,  and  that  her  separation  was 
duly  advertised  according  to  law.  From  this  decree  she  appears 
to  have  brought  no  dowry  in  marriage,  and  to  have  had  no  rights 
or  claims  against  the  defendant  The  evidence  further  shows, 
that  at  the  time  of  the  levy,  and  long  before,  she  was  in  the  occu- 
pancy of  the  store,  which  was  rented  by  her;  that  the  goods 
seized  were  purchased  and  paid  for  by  her  after  the  judgment  of 
separation,  and  were  insured  in  her  name  ;  that  she  is  a  person 
of  remarkable  industry  as  a  seamstress ;  and  that  she  mstpufactured 
herself,  and  supplied  the  store  with  all  the  ready  made  clothing 
sold  in  it,  and  that  she  carried  on  business  in  her  name  as  a  re- 
tailer, although  the  defendant  was  about  the  store,  and  attended 
with  her  to  }he  management  of  it.  Under  these  facts,  the  Judge 
below  sustained  the  opposition  of  Jane  Darcy,  and  set  aside  the 
seizure  ;  whereupon,  the  plaintiff  appealed. 

It  is  Contended,  on  the  part  of  the  appellant,  that  the  judgment 
of  separation  relied  on,  is,  on  its  face,  null  and  void  ;  as  it  shows 
none  of  the  circumstances  \(rhicb,  under  article  2399  of  the  Cjvil 
Code,  authorize  a  judicial  separation  between  husband  and  wife ; 
in  other  words,  that  a  wife  who  has  brought  no  dowry,  and  has 
no  rights  and  claims  to  exercise  against  her  husband,  cannot 
obtain  a  separation  of  property.  Even  admitting  that  the  appel- 
lant can,  in  this  way,  attack  the  validity  of  a  judgment  of  separa- 
tion rendered  by  a  court  of  competent  jurisdiction,  which  may 
well  be  questioned,  it  appears  to  us  that  the  ground  he  has  taken 
cannot  avail  him.  It  is  true,  that  in  the  article  referred  to,  the 
danger  the  wife  isln  of  losing  her  dowry  from  th^  mismanage- 
ment of  her  husband,  or  the  belief  created  by  the  disorder  of  his 
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affairs  that  his  estate  may  not  be  sufficient  to  meet  her  rights  and 
claims,  are  mentioned  as  the  causes  which  authorize  her  to  pray 
for  a  separation  of  property ;  but  it  does  not  necessarily  follow 
that  she  can,  in  no  case,  obtain  a  separation  of  property,  because 
she  brought  no  dowry,  or  had  no  actual  claims  against  her  hus* 
band  which  may  be  endangered.  A  wife  who  has  brought  no 
money  in  marriage^  may  bring  that  which  is  more  than  an  equiva- 
lent for  it.  She  may  be  a  good  teacher  of  music,  a  milliner,  or 
possess  some  other  art,  or  industry,  whereby  she  can  make  large 
earnings  for  the  support  of  her  family.  If  the  husband  of  such  a 
woman  is  a  spendthrift,  or  an  imprudent  man,  all  her  gains,  which 
would  belong  to  the  community,  might  be  squandered  away  by 
him,  or  be  seized  by  his  creditors.  Although  in  such  a  case,  the 
wife  have  brought  no  dowry,  she  has  an  interest  as  strong  as  if 
she  had  brought  one,  in  being  separated  from  her  husband,  and  ia 
putting  an  end  to  the  community,  in  order  to  preserve  for  her 
family,  the  future  earnings  or  gains  she  may  derive  from  her 
industry  or  talents.  The  object  of  a  separation  of  property  is  two- 
fold :  it  provides  for  the  present,  by  enabling  the  wife  to  recover 
her  dowry,  or  other  claims  against  her  husband  ;  and  it  provides 
for  the  future,  by  putting  an  end  to  the  community,  and  thus  se- 
curing to  the  wife  her  individual  acquisitions,  or  gains  thereafter, 
in  whatever  manner  obtained.  It  would  be  giving  to  the  article 
of  the  Code  too  narrow  a  construction,  to  limit  the  wife's  right  to 
a  separation  to  the  cases  therein  enumerated,  because  they  are  ' 
the  most  ordinary  ones.  Pothier,  De  la  Communaute,  Vol.  2, 
No.  501.  Toullier,  Vol.  13,  p.  48,  No.  28.  8  Duranlon,  Brus- 
sels' edit.  p.  192,  No,  404.  We  conclude  then,  that  although  a 
woman  has  brought  no  dowry,  and  has  no  actual  claims  against 
her  husband,  she  is  not  absolutely  precluded  from  the  right  of 
obtaining  a  separation  of  property.  As  we  have  not  before  us 
the  evidence  on  which  the  decree  of  separation  was  based,  we 
will  presume  that  it  was  rendered  upon  a  proper  and  sufficient 
showing. 

Judgment  affirmed. 


Digitized  by 


Google 


JANUARy,  1844.  345 


Goabeau  v.  The  New  Orleann  and  NashvUIe  Rail  Road  Compaoy. 


Francois  Goubbau  v.  The   New   Orleans   and   NashyillK 
Rail  Road  Company. 

Where  the  retarn  on  a  ^.  fa,  states,  that  it  was  levied  on  the  proceeds  of  the  sale 
of  certain  slaves  seized  and  advertised  to  be  sold  at  a  fatare  day,  at  the  suit  of 
another  party,  the  plaintiff  in  the  execution  will  acquire  no  privilege  entitling  him 
to  he  paid  by  preference,  out  of  the  proceeds.  Per  Curiam,  The  slaves  them- 
selves were  not  seized,  and  the  proceeds  of  the  sale  were  not  in  existence  at  the 
time,  and  could  not,  therefore,  be  taken  possession  of.  To  entitle  a  seizing  credi- 
tor  to  the  privilege  conferred  by  arts.  722,  723  of  the  Code  of  Practice,  the  thing 
seized  mast  be  taken  possession  of  by  the  officer  ;  otherwise,  there  is  no  seizure. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan,  J. 

Schmidty  for  the  plaintiff. 

Preston,  for  the  appellants. 

SiMON,  J.  By  virtue  of  a  judgment  obtained  by  the  plaintiff 
against  the  defendants,  an  execution  was  sued  out,  which  he 
caused  to  be  levied  on  the  20th  of  July,  1842,  as  stated  in  the 
sheriff's  return,  "  on  the  proceeds  of  the  sale  of  Jive  slaves,  which 
were  seized  and  advertised  to  be  sold  on  the  20th  of  August, 
1842,  with  other  property  of  the  defendants,  at  the  suit  of  the 
State  of  Louisiana  and  which  slaves  were  sold  on  the  said  day.'' 
On  the  dOth  of  the  same  month.  Painter,  Richardson,  Layton's 
executors  and  Gosselin,  levied  on  the  same  proceeds,  by  virtue 
of  executions  issued  subsequent  to  that  of  the  plaintiff,  and  on 
the  third  of  August,  the  said  individuals  caused  their  judgments  to 
be  recorded  at  the  mortgage  office,  thereby  acquiring  a  judicial 
mortgage  on  the  property  seized,  which  mortgage  is  recited  in 
the  certificate  of  mortgages  produced  and  read  by  the  Sheriff  on 
the  day  of  the  sale. 

The  sale,  under  the  seizure  of  the  State,  was  effected  on  the 
20th  of  August,  and  afterwards,  the  Sheriff  having  called  upon 
the  mortgage  creditors  to  show  cause  why  their  mortgages,  sub- 
sequent to  that  of  the  State,  should  not  be  cancelled,  it  was  de- 
termined by  this  cour),  that  the  State  had  neither  mortgage,  privi- 
lege, nor  lien  on  the  five  slaves,  and  that  the  mortgages  of  Pain* 
ter,  Richardson,  Gosselin  and  Layton's  executors  had  a  prefer- 
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ence  on  the  proceeds  thereof,  by  virtue  of  their  judicial  mort- 
gages, over  the  claim  of  the  State.  See  case  of  The  State  v. 
The  New  Orleans  and  Nashville  Rail  Road  Company,  4  Rob- 
inson, 231.  The  plaintiff  in  this  suit  was  no  party  to  the  said 
controversy. 

The  present  controversy  grows  out  of  a  rule  taken  by  the  plain- 
tiff on  John  L.  Thielen,  late  Sheriff  of  the  District  Court,  wh  o 
held  in  his  hands  the  funds  produced  by  the  sale  of  the  five  slaves, 
to  show  cause  why  he  should  not  pay  and  satisfy  the  amount  of  the 
plaintiff's  judgment,  to  wit,  the  sum  of  $2952,  with  interest  and 
costs,  according  to  the^./a.,  by  virture  of  which  said  slaves  were 
seized,  on  the  20th  of  July,  1842. 

Thielen  answered  to  the  rule,  and  after  stating  the  extent  of 
the  pretensions  set  up  to  the  said  proceeds  by  the  State  and  Lay- 
ton's  executors.  Painter,  Richardson,  and  Gossehn,  prays  that  they 
be  made  parties  to  the  rule;  and  that,  after  hearing  all  the  parties 
interested,  the  court  make  such  order  as  may  relieve  him,  the 
Sheriff,  from  all  responsibility  in  the  premises. 

This  was  done  ;  and  after  issue  joined  by  those  persons  and  by 
the  State,  denying  that  the  plaintiff  has  any  claim  on  the  funds 
in  dispute,  and  after  a  full  investigation  of  the  rights  set  up  by  all 
the  parties  respectively,  the  court,  a  qua,  decided  that  Uoubeau 
was  entitled  to  be  paid  in  preference  to  the  opponents,  and  from 
this  judgment,  Layton's  executors.  Painter,  Richardson  and  Gos- 
selin  took  the  present  appeal. 

The  only  question  presented  to  our  solution  in  this  case  is, 
whether  the  appellee  by  his  seizure  of  the  proceeds  of  the  sale 
of  five  slaves,  which  had  been  previously  seized  by  the  Sheriff  at 
the  suit  of  the  State,  and  which  were  to  be  sold  at  a  future 
period,  acquired  any  such  privilege  upon  said  proceeds,  as  to 
give  him  a  right  to  be  paid  out  of  the  proceeds  in  preference  to 
the  appellants,  who,  previous  to  the  sale,  had  acquired  a  judicial 
mortgage  on  the  property  ? 

To  this  it  is  answered  by  the  appellants'  counsel,  that  th&  ap* 
pcllee  acquired  no  privilege  on  the  proceeds  of  said  slaves^  be- 
cause he  did  not  seize  them^  but  only  any  proceeds  that  might  be 
made  under  the  seizure  by  the  State.  Hence,  it  is  insisted,  that 
Goubeau  acquired  nothing  previous  to  the  recording  of  the  ap- 
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pellants'  judgment,  as  the  proceeds  were  not  then  in  existence,  as 
the  Sheriff  had  nothing  in  bis  hands  for  the  benefit  of  Goubeau, 
and  as,  at  the  time  that  his  seizure  of  the  proceeds  could  have 
been  effectually  made,  to  wit,  after  the  sale  of  the  slaves,  said 
slaves  were  subject  to  the  appellants'  judicial  mortgage. 

The  law  relied  on  by  the  appellee's  counsel,  art.  722,  and  723, 
of  the  Code  of  Practice,  provides,  that  "  the  creditor,  by  the  mere 
act  of  seizure^  is  inveiited  with  a  privilege  on  the  property  thus 
seized,  which  entitles  him  to  a  preference  over  other  creditors  ; 
and  when  several  successive  seizures  are  made  of  the  same  pro- 
perty, the  creditors  making  them,  are  entitled  to  a  preference  ac- 
cording to  the  order  of  their  seizures.''  Thus,  it  is  clear  that,  if 
the  Sheriff's  proceeding  in  Goubeau's  case,  was  a  seizure  in  the 
true  sense  of  the  law,  he  must  be  entitled  to  his  privilege,  and  be 
paid  by  preference  over  the  subsequent  seizing  creditors,  and 
even  over  the  judicial  mortgages  subsequently  acquired,  as  the 
appellants  could  not,  by  the  subsequent  recording  of  their  judg- 
ments, in  any  manner  defeat  or  affect  the  right  previously  acquh'ed 
by  the  appellee. 

Now,  what  is  a  seizure  ?  Bouvier's  Diet.  vol.  2,  says  : 
''  seizure  is  defined  to  be  the  act  of  taking  possession  of  the  pro- 
perty of  b.  person  condemned  oy  the  judgment  of  a  competent 
tribunal,  to  pay  a  certain  sum  of  money,  by  a  Sheriff  or  other 
officer,  lawfully  authorized  thereto  by  virtue  of  an  execution,  for 
the  purpose  of  having  such  property  sold  according  to  law,  to 
satisfy  ihe  judgment."  Dalloz,  Verbo  Saisie^  Execution,  says : 
La  saisie,  execution,  ou  mobilihre,  ou  generate,  est  celle  par  la- 
quelle  un  creancier  met  sous  la  main  de  la  justice  les  metibles  sais- 
sissables  de  son  debiteur,  qfin  de  les  fair  e  vendre  pour  obtenir  son 
payement  sur  le  prixP  And  further,  Verbo  Saisie  Immobilih-e, 
he  proceeds ;  **  Le  but  de  V  une  et  de  V  autre  (both  kinds  of 
seizures)  est  de  mettre  les  biens  du  debiteur  entre  les  mains  de  la 
justice,  pour  les  faire  vendre,  et  payer  les  creanciers  sur  le 
prix"  There  must  be,  therefore,  an  act  of  taking  possession  of 
the  property  ;  the  thing  seized  must  be  put  in  the  hands  of  the 
officer ;  otherwise,  the  seizure  is  incomplete,  or  rather,  there  is 
no  seizure.  So,  by  the  659th  art.  of  the  Code  of  Practice, 
when  the  objects  seized  consist  in  money,  6cc.,  or  slaves,  the 
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Sheriff  should  put  them  in  a  place  of  safety.  So,  by  art.  661,  until 
the  sale,  the  Sheriff  is  authorized  to  make  such  disbursements  as 
are  necessary  for  the  preservation  of  the  property  seized  ;  and 
by  art.  662,  if  the  objects  seized  be  animals  or  slaves,  '*  be  can- 
not lease  or  hire  them  out,  unless  authorized  by  the  court,  with 
the  consent  of  both  parties."  So,  by  art.  667,  and  the  following, 
the  Sheriff  must  give  notice  to  the  debtor  of  the  property  seized 
from  him ;  must  have  said  property  advertised  for  sale ;  must 
have  it  estimated  by  experts,  after  due  notice  to  the  debtor;  and 
finally,  the  rights  and  claims  which  the  debtor  has  to  the  thing 
seized,  are  transferred  to  the  purchaser  by  the  mere  effect  of  the 
adjudication,  and  said  purchaser  can  take  immediate  possession 
of  the  property  thus  adjudicated.  See  the  case  of  Winn  v.  Elgee^ 
ante,  100. 

From  a^ll  the  different  provisions  of  our  laws  above  referred  to, 
can  it  be  osntrove/ted  that,  in  order  to  have  them  carried  into  ef- 
fect, the  Sheriff  muA  necessarily  take  the  property  seized  into  his 
posSQSsipiyTt  .This  is  of  the  essence  of  the  seizure.  It  cannot 
exist  without  such  possession.  The  property  would  not  be  seiz- 
ed as  the  law  directs ;  and  we  doubt  very  much,  if  a  defendant  in 
execution  should  sell  a  slave  against  which  a  Sheriff  had  an  exe- 
cution, when  he  had  left  the  slave  in  the  hands  of  the  defendant, 
without  having  previously  taken  the  slave  in  his  own  possession, 
whether  such  sale  could  be  successfully  attacked  and  invalidated. 
The  five  slaves,  upon  the  proceeds  of  the  sale  of  whom  the  ap- 
pellee claims  to  exercise  his  privilege,  never  were  seized  for  his 
benefit.  They  were  clearly  subject  to  the  appellants'  judicial 
mortgage  on  the  day  of  the  sale ;  and  this  mortgage  must,  in  our 
opinion,  have  its  full  effect  upon  the  slaves,  or  upon  their  proceeds, 
to  the  exclusion  of  the  privilege  set  up  by  Goubeau,  the  appellee. 

The  same  reasoning  applies  to  the  seizure  of  the  proceeds  of  the 
sale,  upon  which  the  privilege  is  sought  to  be  exercised.  Those 
proceeds  were  not  in  existence  at  the  time  of  the  alleged  seizure, 
and  could  not,  therefore,  be  taken  possession  of  by  the  Sheriff. 
The  seizure  of  such  proceeds  was  merely  prospective  in  its  opera- 
tion, and  could  have  no  effect  until  they  came  to  the  hands,  or 
possession  of  the  officer.  But  suppose  the  sale  never  to  have 
taken  place — suppose  the  debtor,  on  being  notified  of  the  seizure 
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made  by  the  State,  had  paid  the  debt,  would  the  appellee  have 
acquired  any  right  under  his  seizure  ?  Certainly  not.  His  rights, 
if  he  had  any,  would  have  vanished ;  and  he  would  have  been 
obliged  to  renew  his  seizure  upon  the  slaves  themselves,  and  if  so, 
to  seize  and  sell  them  subject  to  the  judicial  mortgage  previously 
acquired  by  the  appellants. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court,  be  annulled,  and  reversed  ;  and  that  the  rule  obtained  by 
the  plaintiff  and  appellee  in  the  court  below,  be  discharged,  with 
the  costs  in  both  courts. 


Or  :i49| 

49    541 


James  H.  Shepherd  and  another  v.  Ty£jB^lta|^f^|ciPALiTY 
OP  THE  City  op  Neu 

The  streeU  of  a  city,  and  the  banks  of  a  river  on  i 
the  municipal  authorities  are  bound  to  see  tha| 
not  obstrncted.  They  cannot  allow  any  erecti 
use  incommodious  ;  and,  though  they  may  tolerl 
injurious  to  the  rights  of  the  public,  no  permissioi^f^a  Council  jsi^tBerent  a  sub. 
sequent  Council  from  putting  an  eud  to  such  toIeratuA.  .n^here  works  have 
been  permitted  to  be  erected  across  the  street  and  the  bank,  for  the  purpose  of  con- 
▼eying  timber  to  aaw-mills  built  on  lots  fronting  on  the  riTer,  the  municipal  au- 
thorities may  order  such  works  to  be  remoTed,  no  one  having  a  right  to  a  perma- 
nent occupancy  of  the  banks  of  a  ri\'er. 

The  erection  of  wharves  before  the  city  of  New  Orleans  and  its  suburbs,  at  such 
places  as  commerce  may  require,  is  a  legitimate  exercise  uf  power  by  the  Council 
of  any  of  its  Municipalities. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Preston  and  Roselius,  for  the  appellants. 

Canon  and  Mazureau,  for  the  defendants. 

Martin,  J.  The  plaintiffs  are  appellants  from  a  judgment 
which  refuses  them  damages  for  an  injury,  which  they  contend 
they  have  sustained,  in  consequence  of  the  Corporation  having 
caused  wharves  and  other  works  to  be  erected  on  the  bank  of  the 
Mississippi,  opposite  to  their  lots,  on  which  they  had  constructed, 
at  great  expense,  valuable  saw  mills,  from  which  they  derived 
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great  profit,  by  the  erection  of  which  works,  they  have  been  dis- 
abled from  availing  themselves  of  their  mills,  which  they  had  put 
up  with  the  consent  and  permission  of  the  municipal  authorities. 

The  mills  having  been  built  on  lots  of  the  plaintiffs,  fronting  on 
the  river,  but  separated  from  it  by  a  street,  no  consent  or  permis- 
sion was  needed  or  given  by  the  municipal  officers,  for  their  erpc- 
tion ;  but  the  City  Council  permitted  certain  works  to  be  made 
across  the  street,  and  the  bank  of  the  river,  to  the  water,  to  facili- 
tate the  bringing  of  timber  to  the  mills.  The  street  and  the  banks 
of  the  river  are  "  loci  puhlict^ — out  of  commerce,  and  the  muni- 
cipal authorities  are  bound  to  see  that  the  use  of  them  by  the 
public  be  not  obstructed  ;  but  they  have  no  power  to  allow  any 
erection  thereon  which  may  render  their  use  incommodious. 
They  may,  indeed,  temporarily  tolerate  works  thereon,  which  they 
may  deem  not  injurious  to  the  rights  of  the  public  ;  but  no  per- 
mission of  a  Council  can  prevent  a  subsequent  Council  from  put- 
ting an  end  to  such  toleration.  The  plaintiffs  do  not  complain  of 
the  positive  destruction  of  any  part  of  their  property,  but  only  of 
the  exercise  of  the  right  by  the  Municipality,  or  rather  of  its  com- 
pliance with  its  duty,  to  facilitate  commerce,  by  the  erection  of 
new  wharves  in  parts  of  the  port  where  the  extension  of  business 
in  its  opinion,  demanded  them.  The  plaintiffs'  and  appellants* 
counsel  has  urged,  that  his  clients  have,  in  common  with  every 
inhabitant  or  stranger,  the  free  use  of  the  banks  of  the  Mississippi, 
and  that  the  Municipality  cannot  prevent  any  person  from  using 
these  banks.  While  they  exercise  a  right  which  they  have  in 
common  with  others,  no  one  can  impede  or  obstruct  their  use  of 
the  banks  while  there  is,  close  by  the  part  which  they  occupy,  a 
sufficient  space  left  for  others.  The  counsel  have  told  us,  tliat  a 
part  of  the  bank,  in  the  use  of  which  the  defendants  have  dis- 
turbed them,  does  not  extend  above  sixty  feet,  the  one-half  of  the 
front  of  the  lots  on  which  they  have  erected  their  mills.  No  one 
has  a  right  to  a  permanent  occupancy  of  the  banks  of  a  river. 
The  planter  may  land  his  crop  thereon,  but  he  must  remove  it. 
He  cannot  leave  it  there  until  he  has  found  a  purchaser.  The 
fisherman  may,  with  a  few  boards,  erect  a  temporary  hut,  in  which 
he  may  shelter  himself  during  the  storm ;  but  he  cannot  erect 
any  permanent  building.    The  municipal  authorities  employ  offi- 
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cers  whose  duty  it  is  to  see  that  merchandize  landed,  or  to  be 
shipped,  does  not  encumber  the  banks  of  the  river,  any  longer 
than  is  strictly  needed. 

It  appears  to  us,  that  the  erection  of  wharves  before  the  city  of 
New  Orleans  and  its  suburbs,  at  such  places  as  commerce  may 
require,  is  a  legitimate  exercise  of  power  in  the  Council  of  either 
of  the  Municipalities.    3  Mart.  N.  S.,  140. 

Judgment  affirmed* 


Jean  Antoine  Bourgerol  v.  Louis  Allard  and  another. 

In  an  ordinary  partnership,  formed  for  a  particular  purpose,  neither  of  the  parties  can 
hind  the  other  unless  authorized  to  do  so,  specially,  or  by  the  articles  of  partner- 
ship.   C.  C.  2843. 

In  every  suit  on  a  joint  contract,  all  the  obligors  must  be  made  defendants,  though 
some  may  hare  paid  their  proportion  of  the  debt ;  and  no  judgment  can  be  obtained 
against  any,  unless  it  be  prored  that  all  joined  m  the  obligation,  or  are  by  law 
presumed  to  have  done  so.    C.  C.  3080. 

Where  it  is  not  proved  that  one  of  the  defendants  in  an  action  to  enforce  a  joint  ob- 
ligation, ever  entered  into  it,  there  must  be  a  judgment  as  in  case  of  nonsuit. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

Martin  J.  The  defendants  are  appellants  from  a  judgment, 
by  which  the  plaintiff  has  recovered  $1200,  one-half  of  the  price 
which  SouI6  undertook  to  pay  him  for  making  a  plan  of  a  planta- 
tion, the  joint  property  of  himself.  Merle,  and  the  two  defendants. 
The  claim  was  resisted  on  the  plea  of  the  general  issue,  and  on 
the  ground  that,  admitting  that  Soule  employed  the  plaintiff,  the 
plan  was  so  unskilfully  made,  and  the  execution  of  it  so  long  de- 
layed, that  it  was  absolutely  useless  to  the  defendants. 

Their  counsel,  in  this  court,  has  denied  that  Soul6  had  any  au- 
thority to  bind  the  defendants  to  the  plaintiff.  The  latter  has 
shown  that,  in  a  sale  made  by  the  defendants  to  Soul^  and  Merle, 
of  one-half  of  the  plantation,  there  is  a  clause  by  which  the  par- 
ties agreed,  with  a  view  of  selling  it  in  lots,  that  a  plan  should  be 
made,  at  the  common  expense  of  the  parties  ;  that  Soul6  engaged 
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the^  plaintiff  for  this  purpose,  and  promised  to  pay  him  $2400 ; 
that  during  the  time  the  plaintiff  was  engaged  in  making  the 
survey  and  plan,  the  defendant,  Allard,  frequently  called  on  him, 
to  induce  him  to  hasten  his  operations  ;  and  that,  after  the  plan 
was  completed,  Soule  and  Merle  paid  the  plaintiff  $600  each.  The 
counsel  for  the  defendants  has  urged,  that  neither  of  them 
had  any  knowledge  of  the  nature  of  the  contract  which  Soul6 
made  with  the  plaintiff;  that,  therefore,  they  are  not  bound  to  pay 
the  price  agreed  upon  by  Soule  and  the  plaintiff,  and  that  there  is 
no  evidence  of  the  value  of  the  work  done. 

In  the  sale  from  the  two  defendants  to  Soul6  and  Merle,  there  is 
a  clause  for  the  confection  of  a  plan  at  the  expense  of  the  parties. 
It  is  in  evidence,  that  Allard  hurried  the  plaintiff's  operation.  He 
must,  therefore,  be  bound  to  compensate  him.  It  does  not  appear 
from  the  testimony,  that  there  was  any  engagement  for  a  fixed 
price  before  the  work  was  begun,  or  until  it  was  completed.  At 
the  time,  therefore,  that  Allard  hurried  the  completion  of  the  plan, 
he  did  not  assent  to  the  payment  of  any  fixed  sum  for  it ;  and  no 
subsequent  agreement  between  the  plaintiff  and  Soule  was  binding 
on  Allard  without  his  intervention  therein,  or  his  subsequent  ap- 
probation. Soule  informs  us,  on  his  cross-examination,  that  he 
''  is  not  positive  whether  the  price  was  agreed  upon  before  the  bill 
was  brought  in ;"  but  Allard  must  be  bound  by  the  uncontradicted 
depositions  of  several  witnesses,  to  wit :  D'Hebicourt,  Buisson, 
Bringier  and  Pili6,  who  estimate  the  work  of  the  plaintiff  at 
$2400. 

There  is  not  a  tittle  of  testimony  in  regard  to  the  defendant 
Robert ;  but  we  find  evidence  in  a  document  recorded  in  a  no- 
tary's office,  that  she  agreed  with  her  co-defendant,  and  with  Soul6 
&  Merle,  that  a  plan  should  be  made  of  the  plantation,  at  their 
joint  expense.  She  certainly  thereby  entered  with  them  into  a 
partnership,  for  the  confection  of  a  plan.  This  partnership  was 
an  ordinary  one,  for  it  was  not  commercial ;  Civil  Code,  art.  2797  ; 
and  a  particular  one,  for  it  was  confined  to  a  single  operation.  lb. 
In  such  a  partnership,  neither  of  the  partners  can  bind  one  or 
more  of  the  others,  unless  he  or  they  have  given  hinn  powers  so 
to  do,  either  specially,  or  by  the  articles  of  partnership ;  Civil 
Code^  art.  2843.    In  the  present  case  nothing  shows  any  power, 
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special,  or  by  ibe  articles  of  the  partnership,  from  the  defendant 
Robert  to  Allard^  Soul6  or  Merle.  She  pleaded  the  general  issue, 
<and  the  plaintifif  was,  therefore,  bound  to  make  out,  by  legal  proof, 
every  fact  necessary  to  establish  his  claim  against  her,  i.  e.  |i  con* 
tract  in  which  she  intervened)  personally,  or  by  a  person  author* 
ized  to  bind  her. 

The  obligation  sued  upon  is  a  joint  one ;  for  the  plaintiff  claimed 
under  it  $2400,  from  Soule,  Merle,  Allard  and  Robert,  the  two 
first  of  whom  have  paid  him  each  one-fourth,  and  the  other  two- 
fourths  are  claimed,  one  from  each  of  the  defendants ;  Civil  Code, 
art.  2075.  In  every  suit  on  a  joint  contract,  ^11  the  obligors  must 
be  made  defendants  ;  and  no  judgment  can  he  obtained  against 
any,  unless  it  be  proved  that  all  joined  in  the  obligation,  or  are  by 
law  presumed  to  have  done  so.  lb.  art.  2080.  Soule  and  Merle, 
although  they  had  paid  each  their  fourth  part,  ought  to  have  been 
made  defendants  in  the  present  suit;  but  no  exception  was  made 
on  this  point,  nor  was  it  urged  in  argument  below,  or  before  us, 
and  we  do  not  notice  it  because  the  conclusion  we  have  come  to, 
on  another  point,  renders  it  unnecessary.  We  think,  however, 
that  the  First  Judge  erred,  in  giving  judgment  for  the  plaintiff,  as 
as  it  was  not  proved  that  the  defendant  Robert,  against  whom  a 
joint  obligation  is  sought  to  be  enforced,  ever  entered  into  it. 

In  the  case  of  Thompson  v.  Chretien  ei  al.f  determined  at  Ope- 
lousas  in  September,  1842,  3  Robinson,  26,  we  reversed  the  plain* 
tiff^s  judgment  against  one  defendant  in  a  joint  action,  because 
his  co-defendant's  exception  on  the  score  of  commorancy,  had 
been  sustained,  and  the  plaintiff  had  neglected  to  appeal  from  the 
judgment  dismissing  him. 

It  is  therefore  ordered,  that  the  judgment  be  annulled  and  re- 
versed, and  that  there  be  judgment  for  the  defendants  as  in  the 
case  of  a  nonsuit ;  the  plaintiff  paying  costs,  in  both  courts. 

Buscail,  for  the  plaintiff. 

Denis,  for  the  appellants.  ' 

Vol.  VI.  45 
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EusHA  Crocker,  Syndic  of  the  creditors  of  Warner  Watson 
Stewart,  an  Insolvent,  v.  Georgb  W,  Turnstall. 

Under  art  351  of  the  Code  of  Practice,  a  party  to  an  attion  to  whom  interrogatories 
are  propounded  can  be  required  to  answer,  in  open  court,  only  when  he  resides  in 
the  pariah  where  the  court  aits.  Where  his  residence  is  out  of  the  parish,  but  with- 
in the  State,  it  is  the  duty  of  the  party  propounding  the  interrogatories  to  obtain 
from  the  court  a  coromifleion  direct^  to  tome  Jddge,  or  Justice  of  the  Peace  in  the 
parish  in  which  the  party  interrogated  reaides,  to  receive  his  answers ;  or  the  inter 
rogatories,  if  unanswered,  cannot  be  taken  pro  amfe$*is.    C.  P.  352. 

A  plaintiff  may  discontinue  his  action,  al  any  time  before  judgment  haa  been  rendered, 
on  paying  the  costs.  C.  P.  491.  But  he  has  nd  right  to  call  upon  the  court  for  a 
judgment  of  nonsuiu  As  a  general  rule,  when  the  plaintiff  does  not  make  out  hia 
case,  the  judgment  against  him  should  be  one  of  nonsuit ;  but  there  are  circum- 
stancea  which  render  thia  rule  inapplicable,  and  which  ought  to  be  considered  suf- 
ficient to  put  an  end  to  the  matter  in  litigation.  Such  circumstances,  growing  out 
of  the  evidence,  are  to  be  left  to  the  soUnd  and  legal  discretion  of  the  court,  with- 
out any  uiterference  on  the  part  of  the  parties. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan^ J. 

Elwyn^  for  the  appellant. 

McKinney^  for  the  defendant.   ' 

Simon,  J.  The  plaintiff,  in  his  capacity  of  syndic  of  the  in- 
solvent estate  of  W.  W.  Stewart,  seeks  to  revoke  and  .annul  a  sale 
of  certain  property  made  by  the  insolvent  to  the  defendant,  on  the 
grounds,  .that  the  sale  was  made  in  fraud  of  the  insolvent's  credi- 
tors ;  that  the  insolvent  was,  at  the  time,  in  failing  circumstances ; 
and  that  within  three  months  from  the  day  on  which  the  act  of 
sale  was  passed,  he  filed  his  petition  and  schedule  for  the  benefit 
of  the  insolvent  laws  of  the  State. 

To  this  petition  the  defendant  answered  by  pleading  the  gene- 
ral issue.  Several  months  after  the  filing  of  this  answer,  the 
plaintiff  obtained  leave  to  file  a  supplemental  petition,  in  which  he 
'  propounded  to  the  defendant  certain  interrogatories,  which  he 
prayed  that  the '  defendant  might  be  ordered  to  answer  in  open 
courty  on  the  day  of  the  trial  of  the  cause  ;  which  order  was  grant- 
ed accordingly. 

On  the  trial  of  this  case  in  the  court  below,  the  plaintiff,  after 
having  introduced  in  evidence  the  documents  annexed  to  hia  pe- 
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tition,  called  upon  the  defendant  for  his  answers  to  the  interroga- 
tories containedNin  the  supplemental  petition;  but  the  defendant's 
counsel  stated,  that  his  client  was  not  in  court,  and  did  not  intend 
answering  the  interrogatories ;  whereupon  the  plaintiflf *s  counsel 
moved  the  court,  a  qua,  to  allow  him  to  take  the  facts  inquired  of 
pro  confessiSf  which,  on  the  objections  of  the  defendant's  counsel, 
was  refused  by  the  court,  and  the  plaintiff's  counsel  took  his  bill 
of  exceptions.  This  decision,  says  the  Judge,  was  based  on  art. 
352  of  the  Code  of  Practice. 

The  trial  went  on,  and  during  its  progress,  after  the  defendant 
had  introduced  evidence  in  support  of  his  claim,  the  plaintiff  moved 
the  court  to  allow  him  to  suffer  a  nonsuit,  which  was  refused  by 
the  Judge,  a  quo,  on  the  ground  that  the  defendant,  having  already 
produced  evidence,  could  not  suffer  a  nonsuit,  but  that  the  case 
must  be  adjudged  on  the  evidence  before  the  court.  To  this  opi- 
nion, the  plaintiff's  counsel  took  his  bill  of  exceptions,  in  which 
the  Judge  states  that  "  the  decision  was,  that  a  party  plaintiff 
could  not  claim  as  a  right  to  be  nonsuited,  under  the  circumstances ; 
that  he  had  only  a  right  to  discontinue." 

Judgment  was  rendered  below  in  favor  of  the  defendant,  and 
the  plaintiff  has  appealed. 

On  the  first  bill  of  exceptions,  we  think  the  Judge,  a  quo,  did  not 
err.  The  defendant  is  stated  in  the  petition,  as  residing  in  the  pa- 
rish of  Jefferson,  and  under  art.  351  of  the  Code  of  Practice,  a 
party  interrogated  can  be  required  to  answer  in  open  court,  only 
when  he  resides  in  the  parish  where  the  court  holds  its  sittings. 
The  order  granted  on  the  application  of  the  plaintiff  could  not  be 
complied  with,  as  the  defendant  could  not  be  compelled  to  appear 
in  open  court  to  answer  the  plaintiff's  interrogatories ;  and  as  un- 
der art.  352,  of  the  same  Code,  if  the  party  interrogated  reside  out 
of  the  parish  where  the  court  sits,  a  commission  ought  to  be  direct- 
ed to  any  Judge  or  Justice  of  the  Peace  in  the  parish  where  the 
party  resides,  whose  duty  it  is  to  receive  his  answers  to  the  inter- 
rogatories propounded  to  him,  it  was  clearly  the  duty  of  the  plain- 
tiff to  apply  to  the  court  for  an  order  to  issue  such  a  commission.* 

*  An  act  of  the  lOth  of  Febraaiy,  1843,  enacted  sabeequently  to  the  decision  in  the 
lower  coort,  proTidoi  :— 
*'  That  the  article  three  hundred  and  fifty-second  of  the  Code  of  Practice  be  and  the 
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Here,  the  party  interrogated  was  aware  that  be  could  not  be^  com- 
pelled to  answer  in  open  court ;  that  be  was  not  bound  to  appear 
personally  on  the  day  of  the  trial  of  the  suit;  and,  a&no  order  bad 
been  applied  for  and  granted  to  authorize  the  plainliff  to  take  out 
a  commission  for  the  purpose  of  obtaining  his  answers  to  the  in- 
terrogatories before  any  Judge  of  his  domicil,  he  was  justified 
in  not  taking  any  step  to  furnish  his  adversary  with  the  evidence 
which  had  been  so  irregularly  called  for.  If  the  plaintiff,  after  as- 
certaining that  the  interrogatories  had  not  been  answered,  had  ap- 
plied for  a  continuance  of  the  cause,  as  it  was  his  duty  to  do,  for 
the  purpose  of  obtaining  the  defendant's  answers  in  the  manner 
prescribed  by  law,  we  are  not  ready  to  say  that  it  shouldh  ave 
been  refused.  14  La.  298.  15  La.  119.  1  Robinson,  80^  But 
surely,  he  cannot  pretend,  that  his  irregular  proceeding  should 
turn  to  the  prejudice  of  the  defendant,  by  taking  the  facts  inquired 
of,  pro  confessis. 

On  the  second  bill  of  exceptions,  we  are  of  opinion  that  the  de- 
cision complained  of  is  correct  The  plaintiff  may,  in  every 
stage  of  the  suit,  previous  to  judgment  being  rendered,  discon- 
tinue his  action  on  paying  the  costs.  Code  of  Practice,  art.  491.^ 
But  we  know  of  no  law  in  force  in  this  State,  that  gives  to  the 
plaintiff  the  right  of  calling  upon  the  court  for  a  judgment  of  non- 
suit. The  general  rule  is,  that  when  the  plaintiff  does  not  make 
out  his  case,  the  judgment  against  him  should  be  one  of  nonsuit ; 
but  there  are  circumstances  which  render  this  rule  inapplicable, 
and  which,  from  their  nature,  ought  to  be  considered  sufficient  to 
put  an  end  to  the  matter  in  litigation.  Such  circumstances,  grow- 
ing out  of  the  evidence,  are  left  to  be  decided  upon  by  the  court, 
without  any  interference  on  the  part  of  the  parties,  and  seem  to 


Mine  it  hereby  repealed,  «id  that,  in  Ueo  thereof,  the  foUowiojf  article  be  rabathuted : 
In  all  eaaea  where  a  party  intenogated  residea  oot  of  the  pariah  where  the  aoit  ia  pend. 
ing,  and  whether  within  or  withoat  the  State,  it  ahall  be  hia  duty  to  file  hia  anawer  to 
the  interrogatoriea  propounded  to  him  within  snch  period  aa  shall  be  fixed  by  the  coort, 
on  the  motion  of  the  party  interrogating,  and  notice  of  which  order,  fixing  the  delay, 
together  with  a  copy  of  the  in|errogatoriea  propounded,  ahall  be  aerved  on  the  attorney 
repreaenting  the  party  interrogated :  Prpvidedt  that  when  the  party  interrogated  re- 
aidea  out  of  the  State,  hia  anawera  ahall  be  taken  by  eommiaaion." - 
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be  rather  within  the  sound  and  legal  discretion  of  the  tribunal  be-* 
fore  which  the  parties  are  litigating  their  rights.  So,  in  the  case 
of  Coleman  et  cU.  y.  Breaud^  6  Mart.  N.  S.  210»  this  court  said, 
''the  whole  circumstances  of  the  case  do  not,  in  our  opinion,  call 
for  the  interference  of  this  court  to  reverse  the  judgment  of  the 
District  Court,  and  to  enter  one  of  nonndt ;"  and  in  this  case,  the 
defendant  having  already  introduced  evidence  in  support  of  his 
claim  to  the  property  sued  for,  which  was  deemed  sufficient  by 
the  court,  a  qua^  to  establish  his  good  faith,  and  to  show  that  the 
sale  had  been  made  for  a  valuable  consideration,  we  are  not  ready 
to  say  that  the  court  erred  in  deciding  the  case  upon  its  merits, 
and  in  refusing  to  nonsuit  the  plaintiff,  as,  under  the  evidence,  it 
was  the  opinion  of  the  Judge,  a  quOy  that  the  claim  set  up  by  the 
plaintiff  should  be  rejecte;d,  not  only  because  it  was  not  satisfac- 
torily made  out,  but  also  because  the  defendant  had,  by  his  evi- 
dence, shown  that  the  plaintiff's  action  was  unfounded,  and  could 
never  be  made  out  Again,  the  plaintiff  was  at  liberty  to  discon- 
tinue his  action  before  judgment ;  but  he  could  not  claim,  as  a 
right,  to  be  nonsuited,  and  thereby  control  the  final  decision  of  the 
cause.  His  remedy,  in  case  of  error.in  the  judgment  rendered 
against  him,  is  only  by  an  appeal  to  this  court. 

On  the  merits,  we  think  the  court,  a  qua^  came  to  a  correct  con- 
clusion. The  facts  disclosed  by  the  record  establish  conclusively, 
that  the  sale  attacked  by  the  plaintiff  was  made  in  good  faith,  and 
that  the  consideration,  which  appears  to  be  a  valuable  one,  was 
paid  to  the  vendor  according  to  the  contract. 

Judgment  affirmed. 


Michel  Morbau,  Curator  of  the  Succession  of  Joseph  Caullery, 
Deceased,  v.  Simon  Mitaud. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 
Castera,  for  the  plaintiff. 
Morel,  for  the  appellant. 
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Martin,  J.  The  plaintiff  states,  that  the  defendant  was  in- 
debted to  his  intestate  in  the  sum  of  $300,  for  money  lent  on  the 
deposit  of  certain  jewels,  and  also,  in  the  sum  of  $384  5,  for  the 
part  of  his  intestate,  in  the  pro&ts  of  a  partnership,  between  the 
defendant  and  one  Lassere,  in  relation  to  a  ball-room. 

The  defendant,  besides  the  plea  of  the  general  issue,  alleges 
that  he  owes  the  sum  of  $100  onty,  which  he  has  offered,  and  has 
always  been  ready  to  pay,  on  the  jewels  being  restored,  having 
previously  paid  $200  of  the  money  borrowed  ;  and  that  if  any 
partnership  existed  between  himself  and  the  deceased,  he  is  en- 
titled to  recover  the  sum  of  $584  6,  from  the  estate,  as  his  share 
of  the  profits,  which  he  claims  in  reconvention. 

The  plaintiff  Jliad  judgment  for  $684  5,  and  the  defendant  has 
appealed.  Our  attention  is  drawn  to  a  bill  of  exceptions  taken  by 
the  defendant  to  the  opinion  of  the  court,  overruling  his  opposition 
to  the  reading  of  a  document  stating  the  profits  made  by  the  part- 
nership. The  opposition  was  grounded  on  a  suggestion,  that  the 
document  was  offered  to  prove  an  illegal  partnership,  to  wit,  one 
for  affording  the  means  of  playing  at  forbidden  games.  The  Judge 
overruled  the  exception,,  deeming  that  nothing  showed  the  ex- 
istence of  such  a  partnership.  It  does  not  appear  to  us  that  the 
court  erred.  The  document  did  not  state  the  partnership  to  be 
of  the  character  imputed  to  it  by  the  defendant. 

During  the  trial  it  was  proved,  that  the  partnership  related  to  a 
ball-room,  and  that  the  profits  resulted  from  money  received  at 
the  door,  or  paid  for  suppers,  or  which  was  received  from  those 
who  resorted  to  a  room  in  which  they  amused  themselves  with 
cards ;  but,  there  is  no  evidence  that  any  game  prohibited  by  law 
was  allowed. 

The  plaintiff  proved  his  claim,  and  the  defendant  did  not  estab- 
lish the  alleged  payment,  nor  his  demand'  in  reconvention. 

Judgment  affirmed. 
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Daniel  M^Cattley  v.  John  Hagan. 

Cbtrges  for  draya|^  of  cotton ,  haaled  to  a  eoitoo  press  by  an  agreement  with,  and  on 
the  sole  Credit  of  certain  persons,  who  were  in  possessioh  of  the  press  under  a  con- 
tract by  which  the  owner  stipulated  to  convey  the  property  to  them  on  certain  con- 
ditions, cannot  be  recovered  by  the  drayman  against  the  owner,  on  his  selling  the 
press  to  other  persona  There  was  no  privity  of  contract  between  the  plaintiff  and 
him,  and  no  proof  ihat  he  over  assumed  to  pay  the  charges. 

Decision  in  Af  WiUiams  v.  Hagan^  4  Rob.  874,  affirmed.    . 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan y  J. 

BuLLABD,  J.  The  plaintiff  seeks  to  recover  of  John  Hagan, 
senior,  the  amount  of  an  account  for  drayage  of  cotton  to  the 
Union  Cotton  Press^  on  the  allegation,  that  if  he  was  not  in  pos- 
session of  the  press  when  the  plaintiff  commenced  hauling^  he 
shortly  afterwards  became  the  owner  and  possessor  of  the  same, 
and  reaped  the  benefits  of  his  labor,  and,  when  he  afterwards  took 
possession,  assumed  and  became  liable  for  all  the  debts  due  by 
the  press ;  and  further^  that  when  the  defendant  took  possession 
of  the  press,  there  was  cotton  remaining  in  it  which  the  plaintiff 
had  hauled,  and  for  which  the  press  owed  him  one  thousand  and 
twenty  dollars,  which  the  defendant  is  bound  to  pay. 

The  evidence  shows,  that  the  cotton  press  was  owned  by 
Huie  &  Chalmers,  and  mortgaged  to  the  defendant,  who  caused 
it  to  be  sold'Under  an  order  of  seizure,  and  became  himself  the 
purchaser  sometime  in  October,  1840.  On  the  day  of  the  sale  he 
entered  into  an  agreement  with  Huie  &  Hale,  by  which  it  was 
stipulated,  that  he  should  leave  them  in  possession,  and  recouvey 
to  them,  or  to  any  person  they  might  designate,  all  his  right  and 
title  upon  certain  conditions.  Hagan  remained  the  owner,  and 
Huie  &  Hale  possessors  under  this  agreement,  until  the  28th  of 
January,  1841,  when  he  conveyed  to  Alfred  Penn.  In  the  deed 
there  is  a  stipulation  that  the  purchaser  shall  be  entitled  \o  all 
privileges  and  charges  upon  property  in  store,  and  liable  for  rent; 
''  and  whereas,  claims  have  been  made  against  the  said  Alfred 
Penn,  for  work  and  labor  done  on  said  premises  previous  to  pos- 
session being  delivered  to  him,  and  property  then  in  store  and 
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liable  for  rent  has  been  seized  at  the  suit  of  A.  ic  J.  Dennistoun^ 
&  Co.,  now,  therefore,  the  said  John  Hagan  does  hereby  bind 
himself  to  indemnify  and  save  harmless  the  said  Alfred  Penn  and 
his  assigns,  from  all  claim  or  claims  of  what  nature  or  kind  soever, 
which  are  or  may  be  hereafter  made  as  above  mentioned." 

These  expressions  do  not  appear  to  us  to  amount  to  anything 
more  than  a  guarantee  to  Penn  against  any  claims  which  he,  as 
purchaser  of  the  press,  might  be  compelled  to  pay,  and  not  to  a 
stipulation  pour  auirui,  binding  Hagan  to  pay  any  claim  for  labor 
done  in  hauling  cotton  to  the  press,  when  he  was  nominally  the 
owner,  on  whosoever^s  credit  it  may  have  been  done.  It  is  clear, 
that  theiaborer  in  such  a  case  has  no  privilege  on  the  cotton  after 
delivery,  nor  on  the  press  in  which  it  is  stored  ;  and,  consequently, 
that  Penn  could  not  be  disturbed  by  such  a  claim. 

But  it  has  been  urged,  that  Hagan  enjoyed  the  profits  of  the 
establishment  at  the  time  he  was  nominally  the  owner,  although 
carried  on  by  Huie  &  Hale.  The  evidence  shows,  however,  that 
although  collections  were  sometimes  made  in  his  name,  the  pro- 
ceeds went  tQ  pay  debts  of  Huie  dc  Hale.  Hagan  was  not  known 
as  the  owner.  He  does  not  appear  to  have  made  any  contracts 
as  such  for  the  benefit  of  the  press.  The  plaintiff  does  not  pre- 
tend that  the  hauling  was  done  at  his  instance,  or  originally  on  his 
credit.  The  amount  received  by  him,  and  for  which  he  has  given 
credit,  was  not  received  from  Hagan,  but  from  Huie  &  Hale, 
who  appear  to  have  carried  on  the  concern  as  if  they  had  been 
the  owners.  The  plaintiff  has  failed,  in  our  opinion,  to  show 
either  any  original  privity  of  contract  between  himself  and  Hagan, 
or  any  assumpsit,  either  express  or  implied,  to  pay  the  amount  of 
his  account  for  hauling,  which  was  evidently  done  on  the  sole 
credit  of  Huie  &  Hale.  We  cannot  see  any  substantial  difference 
between  this  case  and  that  of  McWilliams  against  the  same  de- 
fendant, lately  decided.    4  Robinson,  374. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and 
ours  is  for  the  defendant,  with  costs  in  both  courts. 

Crawford  and  M^Henry,  for  the  plaintiff. 

C  Af.  JoneSf  for  the  appellant. 
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Peter  Hogan  t;.  James  Nicholson. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSt  J. 

G.  B.  Duncan,  for  the  plaintiff. 

F..B.  Conrad,  for  the  apellant. 

MoRPHY  J.  Thepetitionerclaim8$I3I8asabalancedue himun- 
dercontract  for  work  and  labor  done  as  a  carpenter,  in  the  construc- 
tion of  a  house  belonging  to  the  defendant,  for  certain  extra  work 
executed  at  the  tatter's  request,  and  for  putting  up  two  cisterns 
on  the  premises.  The  answer  avers  that,  so  far  from  being  in- 
debted to  the  plaintiff  on  account  of  the  building  of  his  house,  the 
defendant  is  entitled  to  claim  of  the  plaintiff  $1500,  by  reason  of 
the  latter's  failure  to  comply  with  his  contract;  that  instead  of 
building  the  house  thirty  feet  square  according  to  the  contract, 
whereby  the  same  would  have  had  a  front  on  St.  Mary  street  of 
thirty  feet,  that  being  the  front  line  of  tlie  lot  on  which  the  house 
is  built,  it  was  ascertained,  some  time  after  the  completion  of  the 
work,  that  plaintiff  had  built  it  in  such  a  manner  as  to  give  it  a 
front  of  thirty  feet  and  five  inches  ;  that  the  house  consequently 
exceeds  the  limits  of  defendant's  lot  on  each  side,  and  encroaches 
on  three  or  four  lots  belonging  to  other  persons,  as  well  as  on  a 
space  of  ground  intended  as  a  public  street ;  that  both  gables  of 
defendant's  house  will  have  to  be  pulled  down  so  as  to  bring  the 
same  within  the  lines  of  his  property ;  that  the  cost  of  the  work 
and  alterations  thus  rendered  necessary  from  the  neglect  and  care* 
lessness  of  the  plaintiff,  will  be  $800 ;  that  in  addition  to  the  ac- 
tual loss  and  expense,  defendant  will  be  put  to  a  great  deal  of 
trouble  and  annoyance,  the  house  being  his  residence,  and  all  his 
furniture  being  in  the  same  ;  that  the  contract  has  not  been  com- 
plied with  in  many  other  important  particulars,  the  work  in  and 
about  the  house  having  been  done  in  a  loose  and  careless  manner ; 
that  the  roof  and  gable  ends  are  so  badly  constructed  that  they 
leak  ;  that  the  fence  is  falling  down,  &c.  The  answer  further 
avers  that  the  defendant  has  paid  to  the  plaintiff  about  $820,  re- 
ducing the  balance  due  on  the  contract,  to  $220,  which  would 
have  been  paid   had   plaintiff  complied  with  his  engagements ; 
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that  the  alterations,  if  any  were  made,  diminished  the  work  and 
labor  reqniredby  the  original  contract  and  plan,  and  do  not  entitle 
the  plaintiff  to  any  demand  for  extra  work ;  and,  finally,  that  his 
charge  for  making  the  cisterns  is  exorbitant,  even  were  they  pro- 
perly constructed,  but  that  they  were  built  in  an  unworkmanlike 
manner,  and  with  bad  materials,  &c. 

The  case  .was  tried  by  a  jury,  who  gave  a  verdict  in  favor  of 
the  plaintiff,  for  $387  45.  Without  making  any  effort  to  obtain  a 
new  trial,  the  defendant  suffered  judgment  to  be 'entered  up  ac- 
cordingly, and  took  this  appeal. 

The  testimony  in  relation  to  the  defects  in  the  work,  and  the 
value  of  the  extra  work  and  cisterns,  is  contradictory,  as  is  usual- 
ly the  case  in  difficulties  of  this  kind.  It  is  shown  that  many  of 
the  defects  complained  of,  were  owing  to  th^ greenness  of  the  ma- 
terials employed,  which  were  furnished  by  the  defendant ;  that 
the  plaintiff,  who  engaged  to  do  the  carpenter's  work,  had  nothing 
to  do  with  the  foundations  of  the  house,  which  were  built  with 
bricks  ;  that  it  is  the  business  of  the  person  who  builds  the  foun- 
dations to  get  the  proper  lines,  and  that  in  constructing  a  frame 
house,  it  is  the  duty  of  the  carpenter  so  to  lay  the  frame,  that  the 
wood  work  should  project  a  little,  and  cover  the  brick  foundations 
from  bad  weather,  &c.  After  a  full  investigation  of  all  the  facts 
of  the  case,  the  jury  have  rendered  a  verdict  with  which  the  infe* 
rior  Judge  has  declared  himself  satisfied.  We  find  nothing  in  the 
evidence  which  makes  it  our  duty  to  disturb  it,  especially  when 
its  correctness  has  not  been  questioned  below.  We  have  often 
said,  that  objections  to  a  veidict  lose  much  of  their  weight  when 
not  made  before  the  court  which  tried  the  cause,  and  when  the 
record  presents  only  questions  of  fact.  1  Mart.  N.  S.  717.  5  La. 
446. 

Judgment  affirmed. 
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Joseph  Lallande  v.  Barthelemy  Bouny. 

One  or  two  partners  in  a  particular  adventare,  may  renew  a  note  given  by  a  purchaser 
of  the  partnership  property,  without  exceeding  bis  aafbority  as  a  partner.  What- 
ever ho  does  fairly  and  honestly,  before  the  final  consummation  of  the  business, 
will  be  binding  on  his  co-partner. 

Appeal  from  the  District  Court  of  the  First  District,  Buchanan,  J. 

L.  Janin,  for  the  plaintiff. 

Canon,  for  the  appellant. 

BuLLARD,  J.  This  controversy  grew  out  of  a  speculation  of 
the  parties  in  bank  stock,  on  joint  account.  A  certain  nunnber  of 
shares  was  purchased  by  (hem,  Lallande  furnishing  the  capital,  and 
the  defendant  acting  as  the  broker  in  making  the  purchase  and 
sale.  They  were  ultimately  sold,  at  a  loss,  to  Gamier,  who  gave 
three  notes  endorsed  by  Achille  Murat.  These  notes  were  given 
over  to  Lallande,  who  had  made  the  advances,  and  Bouny  paid 
his  portion  of  the  loss  sustained  by  the  parlies.  The  notes  were 
not  paid  at  maturity,  but  were  renewed  without  objection,  at  least 
on  the  part  of  Bouny,  who  when  applied  to  by  Gamier,  referred 
him  to  Lallande.  After  several  renewals,  with  curtailments,  they 
were  finally  protested  for  non-payment.  Lallande  having  had 
them  discounted  in  bank,  took  them  up,  after  protest ;  and  the 
present  action  is  brought  to  recover  of  Bouny  one-half  of  the 
amount,  as  a  further  loss  to  be  borne  equally  by  the  partners. 

The  District  Court  being  of  opinion,  that  the  notes  continued  to 
be  at  the  risk  of  both  parties — that  Lallande  had  not  exceeded  his 
discretionary  power  a^  a  partner,  and  that  the  p]ea  of  novation 
was  not  sustained  by  the  evidence,  gave  judgment  for  the  plaintiff, 
and  the  defendant  has  appealed. 

His  counsel  contends,  in  this  court,  that  since  the  settlement  be- 
tween the  parties,  and  the  payment  of  the  loss  sustained  on  the  sale 
of  the  stock,  Bouny  had  ceased  to  be  the  partner  of  the  plaintiff; 
that  he  was  either  discharged,  from  all  liability  towards  Lallande, 
having  paid  his  share  of  the  loss,  and  Lallande  having  been  re- 
imbursed his  advances  by  the  notes  of  Gamier  endorsed  by  Mu- 
rat, which  were  then  good,  or  was  at  most  the  contingent  and 
eventual  debtor  of  Lallande  in  case  the  notes  were  not  paid  at 
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maturity ;  and  that,  on  the  last  hypothesis,  the  plaintiff  must  be 
regarded  as  the  agent  of  both  parties  for  the  collection  of  the 
jnoney. 

This  argument  is  certainly  ingenious  ;  but  appears  to  overlook 
the  important  fact,  that*when  the  notes  were  taken  by  Bouny  for 
the  price  of  the  stock,  they  became  the  joint  property  of  the  part- 
ners, and  there  is  no  evidence  to  show  that  Lallande  consented  to 
receive  them  as  cash,  and  to  discharge  Bouny  from  any  further 
liabiUty.  On  the  contrary,  a  witness  who  had  an  agency  in  the 
transaction  testifies,  that  the  notes  were  not  taken  in  payment  of 
the  amount  advanced  by  Lallande ;  but  that  they  were  taken  for 
collection  on  joint  account,  the  defendant  continuing  to  run  his 
risk  for  one-half  of  the  loss  which  might  result  from  the  transac- 
tion- 
Such  being  the  case,  the  question  is,  whetlier  in  renewing  the  • 
notes  in  the  first  instance,  or  in  any  transactions  in  Florida, 
Lallande  has  novated  the  debt,  or  exceeded  the  power  which  his 
relations  with  Bouny  conferred  on  him. 

According  to  the  defendant's  own  statement  of  the  case,  which 
was  prepared  to  be  submitted  to  arbitrators,  and  which  is  in  the 
record,  it  appears,  that  when  Gamier  applied  to  him  to  renew  the 
notes,  he  answered  that  it  no  longer  concerned  him ;  that  he 
(Gamier)  knew  the  vendor,  and  might  see  him  on  Uie  subject  ; 
that  having  occasion,  afterwards,  to  see  Lallande  on  other  busi- 
ness, he  learned  from  him,  that  the  first  note  had  been  renewed, 
<  with  a  curtailment  of  $800,  to  which  he  (Bouny)  said :  "  you 
have  done  wrong,  for  he  called  upon  me  to  do  it,  and  I  refused, 
not  being  disposed  to  do  so." 

Upon  this  sta'tement  it  may  be  remarked,  that  Bouny's  censure 
of  the  plaintiff-  for  renewing  the  note  does  not  well  accord  with 
his  present  pretensions  that  he  had  no  longer  any  interest  in  the 
matter,  and  shows  that,  at  that  time,  he  considered  himself  as  still 
interested.  But  further,  instead  of  refusing,  and  giving  notice  to 
Lallande  of  his  refusal  and  of  his  reasons  for  it,  it  appears  from 
the  statement  that  he  referred  Gamier  to  Lallande,  without  ma- 
king known  any  objections  which  he  may  have  had. 

Under  all  the  circumstances  disclosed  by  the  evidence,  we  are 
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of  opinion  that  Lallande,  in  renewing  the  notes,  did  not  exceed  his 
authority  as  a  partner. 

But  it  appears  that  Lallande  brought  suit  in  Florida  against  the 
endorser,  Murat,  and  obtained  judgment  in  his  own  name,  and 
that  Gamier  died  utterly  insolvent.  The  correspondence  in  the 
record,  in  relation  to  the  business,  shows  that  the  judgment  was 
recovered  against  Murat,  and  that  Gadsden  has  given  certain 
drafts  on  Charleston  for  the  purpose  of  paying  the  judgment ;  but 
that  difficulties  have  arisen  between  him  and  the  plaintiff  on  that 
subject,  which  do  not  appear  to  have  been  finally  adjusted  at  the 
time  of  the  trial  in  the  court  below.  But  we  do  not  find  in  that 
correspondence,  nor  in  the  statements  of  the  witnesses,  that  the 
recourse  either  upon  Murat,  or  Gadsden,  has  been  impaired,  to 
the  prejudice  of  the  defendant ;  and  the  District  Court  has  reserved 
his  right  to  participate  in  any  future  advantages  to  be  obtained  in 
the  prosecution  of  that  negotiation,  and  of  the  judgment  against 
Murat.    Civil  Code,  art.  28:33. 

The  parties  to  this  suit  must  be  regarded  as  partners  in  a  par- 
ticular adventure  or  speculation ;  and  whatever  was  done  fairly 
and  honestly  by  one  of  them,  until  the  final  consummation  of  the 
business,  is  binding  on  the  other.    6  La.  311. 

Judgment  affirmed. 


Meinrad  Grsiner  v.  John  L.  Thislen,  Sheriff,  and  another. 

The  Commercial  Coort  of  New  Orleans  has  do  junsdiction  of  an  action  to  recover 
damages  for  an  illegal  seizure  and  sale  of  property.  Act  14  March,  1839,  sect.  3. 
The  want  of  jurisdiction  in  such  a  case  being  roHone  nuUeria,  the  Judge  is  bound  to 
notice  it,  though  not  pleaded  by  the  defendant. 

Appeal  from  thS  Commercial  Court  of  New  Orleans,  WatiSy  J. 
Greinery  appellant,  pro  se. 
Roselius  and  Robinson^  for  the  defendants. 
MoRPHY,  J.     The  plaintiff  has  taken  this  appeal  from  a  judg- 
ment of  the  Commercial  Court,  dismissing  his  action  on  the  ground 
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that  it  cannot  by  law  entertain  jurisdiction  of  a  suit  for  the  re- 
covery of  damages  for  a  quasi-ofience.  The  inferior  Judge  has 
pronounced  the  present  suit  to  be  a  Jesuitical^  casuistical,  and  so- 
phistical attempt  to  invade  the  jurisdiction  of  the  court  over  which 
he  presides.  Whatever  may  have  been  the  intentions  of  the  sui- 
tor, we  cannot  consider  his  action  as  one  arising  ex  contractu. 
Notwithstanding  the  manner  in  which  it  is  presented,  this  suit, 
in  truth  and  in  substance,  is  a  claim  for  damages  for  a  quasi-of- 
fence.  The  petition  charges  that  Thielen,  Sheriff  of  the  First  Ju- 
dicial District,  and  Prendergast,  are  indebted  to  the  plaintiff,  in 
solido^  in  the  sum  of  $3000,  for  this,  that  Thielen,  under  the  di- 
rection of  Prendergast,  took  possession  on  the  28th  of  March,  1842, 
of  three  hundred  copies  of  a  book  called  the  Louisiana  Digest, 
published  and  edited  by  the  plaintiff,  and  that  on  the  l.Sth  of  April 
following,  they  offered  the  same  at  public  sale  ;  that  Thielen  and 
Prendergast  took  possession  of  said  books  illegally,  and  well  know- 
ing that  they  belonged  to  the  plaintiff;  that  the  value  of  the  books 
was  ten  dollars  per  copyi(  and  the  petition  concludes  by  praying 
for  a  judgment  decreeing  the  defendants,  in  solido^  to  restore  to 
the  plaintiff  his  books,  or  to  pay  him  their  value,  $3000,  with  in- 
terest and  costs,  &:c. 

It  is  said  that  this  is  an  action  of  dettnue,  and,  therefore,  ex  con- 
tractu ;  that  the  petitioner  claims  the  goods  detained,  or  their 
value,  in  the  alternative,  and  that  so  should  be  the  judgment  ren- 
dered ;  that,  at  all  events,  no  exception  having  been  pleaded  be- 
low, the  Judge  was  bound  to  determine  the  case  on  its  merits,  and 
erred  in  dismissing  it,  ex  officio.  The  allegations  of  the  plaintiff's 
petition,  are  inconsistent  with  the  nature  of  an  action  of  detinue, 
which  lies  upon  a  bailment,  or  finding.  I'he  defendant,  in  such  an 
aciion,  must  be  alleged  or  shown  to  have  come  lawfully  into  pos^ 
session  of  the  goods,  either  by  delivery  to  him,  or  by  finding  them  ; 
whence  arises  an  implied  obligation,  or  contract,  to  return  the  pro- 
perty on  demand,  or  its  value.  In  the  present  case  it  is  not  al- 
leged that  either  of  the  defendants  was  in  the  actual  possession  of 
the  books,  the  value  of  which  is  claimed,  at  the  time  of  the  insti- 
tution of  this  suit ;  but,  on  the  contrary,  it  is  averred  that,  after  il- 
legally seizing  or  taking  possession  of  the  property,  the  Sheriff 
offered  it  for  sale,  on  the  13th  of  April,  1842 ;  and  the  plaintiff's 
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evidence  on  the  trial  shows,  that  the  books  were  sold  on  that  day, 
under  a  Jitri  facias^  in  a  suit  of  Prendergast  v.  JB,  Levy  and 
others.  The  form  in  which  it  has  pleased  the  plaintiff  to  bring  his 
action,  cannot  change  its  true  character ;  he  well  knew  that  the 
books,  of  which  hd^  claimed  a  restoration,  were  in  the  possession 
of  neither  of  the  defendants,  but  in  that  of  the  purchasers  at  the 
Sheriff's  sale.  His  sole  object  must  have  been  to  recover  from 
them,  as  trespassers,  the  value  of  his  property,  and  it  is  on  that 
ground  alone  that  he  must  have  felt  himself  authorized  to  sue 
them  jointly.  This  suit,  then,  is  clearly,  to  all  practical  intents 
and  purposes,  one  for  damages  for  an  alleged  illegal  seizure  and 
sale  of  the  plaintiff's  property  ;  and,  therefore,  comes  within  one 
of  the  classes  of  cases  excluded  from  the  jurisdiction  of  the  Com- 
mercial Court,  by  the  third  section  of  the  law  creating  that  court. 
B.  &  C.'s  D.  234. 

The  want  of  jurisdiction  relied  on  by  the  Judge  below  being 
ratione  matericBy  he  was  bound  to  notice  it.  The  law  creating 
the  court  over  which  he  presides,  evidently  intended  that  it  should 
tajce  cognizance  principally,  if  not  exclusively,  of  suits  of  a  com- 
mercial nature ;  hence  it  has  excluded,  expressly,  from  its  juris- 
diction several  classes  of  cases,  among  which  are  actions  for  the 
recovery  of  damages  for  offences  and  quasi-offences.  The  Judge 
has,  in  our  opinion,  taken  a  correct  view  of  his  duty  in  consider- 
ing himself  bound  to  protect  the  jurisdiction  of  that  court  for  the 
class  of  cases  for  which  it  was  created,  and  thus  to  enable  himself 
to  dispatch  the  important  business  brought  before  him,  with  that 
promptness  which  was  expected  of  him,  and  which,  in  justice  to 
him,  we  should  add,  he  has  always  shown. 

Judgment  affirmed. 


Marie  Celeste  Livaudais  v.  Felicite.  Haydel. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^  J. 
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Derbigny  and  Labarre,  for  the  plaintiff. 

Grima  and  L,  Janin,  for  the  appellant. 

Simon,  J.  We  are  called  upon  to  reverse  a  judgment  by  which 
the  defendant  is  condenfined  to  pay  to  the  plaintiff  the  sum  of 
$6218  69,  a  balance  due  on  a  certain  claim  of  long  standing — 
the  principal  originally  amounting  to  $6000 — secured  by  a  special 
mortgage  on  the  defendant's  property. 

The  faas  of  ihe  case  are  these  :  In  the  year  1835,  the  defen- 
dant and  P.  C  Becuel  were  the  joint  owners  of  a  plantation  and 
slaves,  Becuel  owning  two-thirds,  and  the  defendant  one-third 
thereof.  One  Ambroise  Brou  was  also  the  owner  of  another 
plantation  in  an  adjoining  parish.  These  three  persons  being 
largely  indebted  and  unable  to  meet  their  engagements,  applied, 
respectively,  and  separately,  for  a  respite,  and  a  meeting  of  their 
creditors  was  ordered  to  be  convened  in  each  case,  and  to  be 
holden  on  the  same  day,  and  before  the  same  notary.  The  cre- 
ditors of  the  three  applicants  met  accordingly,  and  from  the  pro- 
ces  verbal  of  their  deliberations,  it  appears,  that  previous  arrange- 
ments havingbeen  proposed  and  agreed  to  between  the  debtors  and 
creditors,  only  one  meeting  was  held  and  one  vote  given  by  the 
creditors,  the  principal  object  of  which  was  to  grant  to  the  deb- 
tors a  respite  of  one,  two,  three,  four,  five  and  six  years,  and  to 
provide  not  only  for  the  better  security  of  the  claims  of  all  the 
creditors  by  special  mortgages  on  their  debtors'  property,  but  also 
for  the  sale  of  the  annual  crops  to  be  made  on  their  debtors' 
plantations,  which  crops  should  be  disposed  of  for  the  purpose  of 
disc  harging  the  debts  in  the  manner  thereinafter  set  forth.  Among 
the  different  provisions  contained  in  the  proems  verbal,  of  the  de- 
liberations, as  first  voted  for  by  Joseph  Sauvinet,  the  sixth  pro- 
vides, tliat  by  the  act  of  compromise  which  is  to  be  subsequently 
executed,  an  agent  shall  be  appointed  on  behalf  of  the  creditors, 
whose  duty  it  shall  be  to  receive  the  yearly  crops,  to  dispose  of 
them  by  a  sale  thereof  in  the  city  of  New  Orleans,  or  on  the 
plantations,  and  out  of  the  proceeds  to  pay  ;  first,  the  proportion 
due  to  the  Union  Bank ;  second^  the  interest  due  thereon  ;  third, 
the  privileged  claims ;  fourth,  a  yearly  sum  of  five  hundred  dol- 
lars to  Ambroise  Brou's  wife,  (who  was  herself  a  creditor  of  her 
husband  for  a  large  amount ;)  and  fifth,  the  balance  to  be  distri- 
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buted  between  the  creditors  in  payment  of  the  capital  of  their 
claims  for  the  first  five  years,  the  sixth  year's  crop  being  to  meet 
the  interest  (allowed  at  the  rale  of  six  per  cent,  per  annum,)  that 
may  have  accrued  on  the  debts.  The  agent  was  also  to  be  al- 
lowed a  commission  of  three  and  half  per  cent,  on  the  amount  of 
the  sales  of  the  yearly  crops. 

All  the  creditors  appeared  at  the  meeting,  (except  the  Union 
Bank,  for  the  payment  of  whose  claim  by  instalments  provision 
was  made,)  and  adopted  in  its  extent  the  vote  given  by  Joseph 
Sauvinet,  the  first  voting  creditor,  with  the  final  provision  that  all 
the  conditional  clauses,  conditions  and  stipulations  intended  to  be 
entered  into  by  the  act  of  compromise  should  be  obligatory  and 
binding  on  all  the  creditors. 

On  the  3d  of  July,  1835,  an  act  of  compromise,  denominated 
a  ^^contrat  (Tunion  et  d^ atermoiemenl^  vraiB  accordingly  passed 
by  authentic  act,  between  the  three  debtors  on  the  one  part,  and 
their  creditors  on  the  other  part,  in  which  the  aggregate  amount 
of  all  the  sums  due  by  the  debtors,  is  ascertained  to  be  the  sum 
of  $183,045  68,  including  therein  the  sum  of  $30,042  15,  owing 
to  Mad.  Brou,  (the  wife  of  one  of  the  debtors,)  that  of  $21,037  75, 
due  by  A.  Brou  to  the  Union  Bank  of  Louisiana,  and  that  of 
$15,722  50,  due  by  Becuel  to  that  Bank,  and  that  of  $8,312  50, 
due  by  the  defendant  to  the  same  Bank. 

The  act  of  compromise  under  consideration  contains  also  the 
following  clauses  and  stipulations  : — lo.  ''  Que  les  sieurs  A. 
Brou,  P.  C.  Becuel,  la  dame  veuve  F.  Haydel,  la  societe  P.  C. 
Becuel  &  Cie.,  dec,  sont  pour  I'  enumeration  des  creances  ci-des- 
sus  rapportees,  responsables  comme  endosseurs  ou  autrement^  les 
uns  pour  un  ou  plusieurs  des  autres^  du  payement  de  la  majeure 
partie  desdites  creances^^  ^c.  2o.  "  Que  pour  surel6  du  payement 
en  capital  et  ini^rets,  ainsi  qu'il  sera  ci-apr6s  stipule  de  toutes  les 
sommes  respectivement  dues  par  lesdites  parties  de  premiere 
part,  elles  ont  par  les  pr^sentes,  afifect^,  oblig^  et  hypolhequ6  en 
faveur  de  leurs  cr^anciers,"  &c.  3o.  '*  Les  parties  de  seconde 
part  [the  creditors  of  the  three  debtors]  accordent  a  leurs  debi- 
teurs,  le  repit  d'un,  deux,  trois,  quatre,  cinq  et  six  ans,  k  compter 
du  20  avril  dernier,  etant  bien  entendu  que  les  sommes  provenant 
de  la  vente  annuelle  des  recoltes  des  dites  deux  habitations  sucreries 
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pendant  les  cinq  premieres  annees,  ainsi  que  les  sommes  qui  pour- 
ront  etre  regu£s  dans  cet  intervalle  de  terns  de  M,  Alex,  Baron^ 
seroni  appliquees  au  payement  desdites  dettes  en  capital  seulement, 
et  que  la  recolte  de  la  sixieme  annee,  ainsi  que  la  somme  re^ue  de 
B^ron  dans  ce  laps  de  terns ^  seront  appliquees  au  payement  des 
interets  a  un  taux  de  six  pour  cent  par  an  sur  le  capital  prmr  la 
premiere  annee,  et  sur  la  balance  du  capital  apres  chaque  divi- 
dende.^^  4o.  This  clause  provides  for  giving  further  time  to  the 
debtors  after  the  expiration  of  the  six  years,  "  si  la  dette  totale 
des  debiteurs  n^etait  pas  [then]  acquittee,"  60.  Louis  Pilie  is  ap- 
pointed agent  by  the  creditors,  ivith  full  power  and  authority,  to 
act,  and  *'  recevoir  aussi  les  recoltes  annuelles  des  sucres  et  me- 
lasses  des  dites  deux  habitations^  disposer  des  dites  recoltes  en  Us 
vendant,  ^c.y  payer  et  acquitter  avec  les  sommes  recouvrees  de  At, 
Baron,  et  avec  celles  provenant  de  la  vente  des  dites  recoltes  ;  lo. 
The  amount  due  to  the  Union  Bank.  2o.  The  interest  due  there- 
on. 3o.  The  privileged  claims.  4o.  $500  annually  to  A.  Brou's 
wife.  5o.  *'  Apres  ces  payementSy  la  balance  annuelle  pendant 
les  cinq  premises  annees  sera  divisee  entre  les  auires  crianciers^ 
au  marc  la  livre^  ou  autrement  ^  tant  pour  cent  du  montant  de  leurs 
creances  respectives  en  capital,  a  V  egard  de  la  recolte  de  la  sixihne 
unnee,  elle  sera  employee  au  payement  des  interets.^^ 

This  act  of  '^  concordat''  was  carried  into  execution  by  the 
agent  receiving  the  yearly  crops  made  on  the  two  plantations,  by 
selling  those  crops  for  the  benefit  of  the  creditors,  and  by  apply- 
ing the  proceeds  to  the  payment  of  the  debts  as  provided  for  by 
the  contract,  that  is  to  say,  so  far  as  they  were  to  be  applied  to* 
the  extinguishment  of  the  debts  due  by  the  three  debtors  to  the 
Union  Bank,  to  the  interest  due  on  the  same,  to  the  payment  of 
the  privileges,  and  to  the  annual  payment  of  five  hundred  dollars 
to  A.  Brou's  wife ;  and  the  balance  was  applied  by  the  agent  to 
the  payment  "  au  marc  la  litire**  of  the  debts  due  by  the  three 
debtors  without  distinction.  With  regard  to  this  part  of  the  case, 
the  record  contains  an  agreement  of  counsel,  by  which  t  he  de- 
fendant admits  all  the  statements  in  the  accounts  filed  by  the 
agents  concerning  the  receipt  of  the  crops,  the  price  for  which 
they  were  sold,  and  the  payments  made  by  the  agents,  but  re- 
serves the  right  to  contest  the  correctness  of  the  distribution  of 
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the  funds  made  by  them,  and  to  maintain  that  her  proportion  of 
the  crops  should  have  been  exclusively  applied  to  the  payment  of 
her  own  individual  debts,  and  that  the  commission  of  three  and  a 
half  per  cent  should,  under  the  contract,  be  borne  by  the  credi- 
tors, and  not  by  the  debtors. 

The  Judge,  aqiLo^  was  of  opinion  that  the  payments  complained 
of  had  been  correctly  made  by  the  agent  under  the  contract,  that 
according  to  the  stipulations  therein  contained,  the  payments  were 
to  be  divided,  pro  rata^  among  the  creditors,  and  that  the  commis- 
sion due  to  the  agent  should  come  out  of  the  funds  by  him 
administered  :  and  accordingly,  rendered  a  judgment  liquidating 
tlie  balance  due  by  the  defendant  to  the  plaintiff,  at  the  sum  of 
$4191  99  of  principal,  and  $2026  70  of  interest,  with  a  right  of 
mortgage  on  the  property  described  in  the  petition.  The  correct- 
ness of  this  judgment  is  the  subject  of  the  present  controversy. 

In  order  to  ascertain  the  extent  of  the  interest  of  the  defendant 
in  the  amount  of  debts  due  by  the  three  debtors,  and  thereby  to 
enable  us  to  come  to  a  correct  conclusion  on  the  object  which 
they  had  in  view,  when  they  entered  into  the  contract  under  con- 
sideration, it  is,  perhaps,  proper  that  we  should  first  review  the 
extent  of  their  respective  liabilities. 

The  whole  amount  of  the  debu  is  stated  to  be  $188,045  6S 

Out  of  this  amount,  the  sum  of  $30,042  15,  due  to 

A.  Brou's  wife,  is  to  be  deducted,  as  not  to  be 

paid  by  the  agent,  30,042  15 


Balance  of  debu  to  be  paid,  $158,003  53 

On  this  sum  A.  Brou  transferred  to  the  creditors 
his  claims  against  Al.  Baron,  to  the  amount  of 
$21,900,  21,900  00 


Leaving  a  balance  to  be  paid  with  the  crops  of  $136,103  53 
Of  this  debt  the  defendant  owed,  at  thq  date  of  the  act,  the  sum 
of  $21,275  60,  including  therein  the  debt  by  her  due  to  the  Union 
Bank,  to  wit,  $8312  50,  to  be  satisfied  first  under  the  contract, 
with  the  other  sums  due  to  the  same  bank  by  the  two  other 
debtors,  to  wit,  $21,037  75  by  A.  Brou,  and  $15,722  50  by 
Becuel,  making  an  aggregate  amount  due  to  the  Union  Bank  of 
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$45,072  75,  (more  than  one-sizih  of  which  was  the  personal 
debt  of  the  defendant,)  to  be  first  paid  out  of  the  proceeds  of  the 
crops. 

Now  the  aggregate  amount  of  the  debts  due  personally  by  the 
defendant,  was  $21,275  60,  a  sum  nearly  equal  to  the  one-sixth 
of  the  whole  amount  of  the  debt,  to  wit,  $136,103  53;  and  the 
defendant  owned  only  one-third  of  the  plantation  in  partnership 
with  Becuel,  who  owned  the  other  two-thirds,  whilst  Ambroise 
Brou  owned  the  whole  of  the  other  plantation.  Supposing  that 
the  two  plantations  would  produce  an  equal  amount  of  revenue, 
it  is  obvious  that  the  defendant  was  only  entitled  to  one-sixth  part 
of  the  proceeds  of  the  crops,  which  would  be  in  accordance  with 
her  proportion  of  the  whole  debt  due  to  the  Union  Bank,  and  with 
her  proportion  of  the  other  debt. 

Under  such  circumstances,  there  is  nothing  extraordinary  in  the 
defendant's  joining  the  two  other  debtors  in  the  arrangements 
made  with  their  creditors,  and  consenting  to  the  proceeds  of  her 
portion  of  the  crops  being  merged  in  the  common  fund,  to  be 
applied  to  the  extinguishment  of  the  debts  due  by  the  three 
debtors.  Indeed,  we  are  informed  by  the  contract,  that  the 
debtors  are  '^  responsables  comme  endosseurs,  ou  auirementy  les 
uns  pour  un  ou  plusieurs  des  autreSf  du  payement  de  la  majeure 
partie  des  dites  creances  ;'*  and  among  the  debts  which  it  is  their 
object  to  secure  and  discharge,  there  is  a  large  amount  due  by  the 
defendant's  co-proprietor,  Becuel,  and  even  by  the  partnership. 
This  was  clearly  a  sufficient  inducement  for  her  to  consent  that 
the  proceeds  of  the  crops  should  be  applied,  without  distinction, 
pfo  ratay  to  the  payment  of  the  debts  due  by  herself  and  by  the 
two  other  debtors,  and  she  was  already  aware  that  such  applica- 
tion would  nearly  equal  the  interest  which  she  had  in  the  ex- 
tinguishment of  the  debts,  and  in  the  means  which  were  to  be  pro- 
cured for  that  purpose. 

But,  by  the  terms  of  the  contract,  it  seems  to  us  that  there  can- 
not be  any  doubt  as  to  the  intention  of  the  parties.  All  the  debts 
due  by  the  defendant  and  by  the  nephew  and  brother-in-law,  are 
therein  enumerated,  and  the  three  debtors,  of  the  one  part,  "  de 
premise  part^^  consent  that  the  whole  amount  thereof  shall  be 
paid  to  the  creditors,  ''parties  de  seconde  part^^  out  of  the  pro- 
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ceeds  of  the  crops  made  on  the  two  plantations,  during  the  time 
allowed  by  the  ^^  concordat  ;'^^  the  annual  balance  proceeding  from 
the  sale  of  said  yearly  crops  to  be  divided  "  au  marc  la  livre,^  or 
by  so  much  per  cent  on  the  amount  of  the  principal  of  their  re- 
spective claims,  and  the  proceeds  of  the  sixth  crop  to  be  applied 
to  the  payment  of  the  interest.     If  it  had  been  the  intention  of  the 
parties  that  the  proceeds  of  the  crops  should  be  first  divided  ac- 
cording to  their  respective  and  proportionate  interest,  and  then 
applied  to  the  payment  of  the  debts  by  them  due  respectively, 
they  would  have  said  so,  as,  then,  their  respective  creditors  would 
have  known  what  parts  of  such  proceeds  were  to  be  applied  to  the 
payment  of  their  respective  claims ;  but  this  idea  is  excluded  by 
the  very  expressions  used  in  the  contract,  "  la  balance  des  recoltes 
sera  divisee  entre  les  autres  creanciers  a  tant  pour  cent,**  which 
mean  that  all  the  creditors,  whose  names  figure  in  the  contract, 
except  the  Union  Bank,  the  privileged  creditors,  and  Mad.  Brou, 
shall  share,  pro  rata,  in  the  division  of  the  proceeds,  without  any 
distinction  being  made  as  to  the  persons  by  whom  the  debts  may 
be  due,  or  may  have  been  contracted.     That  it  was  so  understood, 
is  also  clearly  shown  by  the  clause  which  provides  for  the  pay- 
ments to  be  made  to  the  Union  Bank.     It  is  said  in  the  contract 
that  the  amount  due  (exigible)  to  the   Union  Bank  shall  be  paid 
first,  without  any  distinction  as  to  the  several  sums  due  by  the 
three  debtors  respectively  ;  whilst,  if  the  parties  had  intended  that 
their  respective  portions  of  the   crops   should  have   been  first 
applied  to  the  debts  due  by  them  respectively  to  the  Union  Bank, 
this  would  have  been  expressed  so  as  to  prevent  a  misapplication 
of  the  funds.     It  is  the  same  with  regard  to  the  payment  of  the 
privileged  claims,  and  to  the  sum  of  $500  to  be  paid  to  Mad. 
Brou  ;  these  sums  are  to  be  taken  out  of  the  proceeds  of  the 
crops,  without  any  distinction,  and  we  agree  with  the  Judge,  a  quo, 
in  the  opinion,  that  the  surplus,  after  making  such  payments,  was 
to  be  divided,  without  any  distinction,  between  the  creditors  of 
the  three  debtors,  in  the  proportion  of  the  amount  of  their  claims. 
We  may  also  be  permitted  to  remark,  that  if  the  defendant  really 
understood  her  contract  differently,  it  is  not  a  little  astonishing 
that  the  proceeds  of  the  crops  were  distributed  by  the  agent  in  a 
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manner  contrary  to  her  intention,  during  six  years,  without  any 
opposition  on  her  part. 

With  regard  to  the  proposition  that  suretyship  and  solidarity 
are  never  presumed,  we  think,  that  although  perfectly  true,  it  is 
not  applicable  to  the  contract  under  consideration.  Here,  there 
is  no  suretyship  or  solidarity  contracted.  The  defendant  never 
became  personally  bound  to  pay  the  debts  of  the  other  debtors  ; 
she  only,  consented,  that  so  far  as  the  proceeds  of  her  portion  of 
the  crops  should  be  received  by  the  agent,  such  proceeds  should 
remain  among  the  common  funds,  to  be  applied  to  the  extinguish- 
ment of  the  mass  of  debts,  among  which  her  own  was  included  ] 
and  for  aught  we  know,  it  is  not  clear  that  any  part  of  these  pro- 
ceeds ever  went  to  satisfy  any  other  but  her  own  debt.  The 
amount  of  such  proceeds  was  eventual,  and  depended  wholly 
upon  the  success  of  the  subsequent  crops  to  be  made  on  the  two 
plantations.  She  had  the  advantage  of  being  able  to  satisfy  her 
own  debts  with  the  portions  belonging  to  the  other  debtors,  in  case 
her  crops  had  failed  ;  and  we  see  no  reason  why,  under  the  stipu- 
lations of  the  concordaty  she  should  enjoy  the  advantages  resulting 
therefrom,  without  subjecting  herself  to  its  disadvantageous  con- 
sequences. She  is  not  bound,  in  solido,  with,  or  as  the  surety  of 
the  other  debtors,  but  she  must  abide  by  the  stipulations  contained 
in  the  contract  from  which  she  was  to  be  benefited.  Its  terms 
present  no  ambiguity,  and  we  concur  with  the  Judge,  aquOf  in  the 
conclusion  which  he  has  adopted. 

On  the  question  of  commissions,  we  think  the  judgment  ap- 
pealed from  is  correct.  The  commission  of  three  and  a  half  per 
cent  due  to  the  agent  on  the  amount  of  the  sales  of  the  crops, 
may  be  considered  as  a  part  of  the  costs  of  administration,  and 
ought  to  be  paid  out  of  the  funds  administered.  The  object  of 
the  agency  was  to  enable  the  debtors  to  pay  their  debts  within  the 
time  allowed  to  them  by  their  creditors  ;  it  was  for  the  benefit  of 
the  former ;  and,  under  the  circumstances  of  the  case,  we  are  not 
ready  to  say  that  the  expenses  incurred  by  the  debtors'  insolvency, 
should  be  thrown  upon  the  indulgent  creditors  who  consented  to 
wait  six  years,  and  more,  for  the  payment  of  their  claims.  This, 
it  seems  to  us,  could  not  be  done  without  injustice. 

Judgment  affirmed. 
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Felix  Rieder  v.  Gaspard  Theurer. 

Where  the  holder  of  a  note  endorses  on  it  that  he  has  received  from  the  maker  foar 
smaller  notes,  amounting  together  to  the  sum  for  which  the  first  note  was  given,  which, 
when  paid,  will  be  in  fall  of  the  original  note,  he  may  sae  on  the  latter,  but  to 
protect  the  defendant  from  the  danger  of  suits  by  endorsees  of  the  smaller  notes, 
the  judgment  should  provide  that  no  execution  be  issued,  nor  the  judgment  itself  be 
recorded  by  the  Recorder  of  Mortgages,  until  the  smaller  notes  are  delivered  to  the 
defendant,  or  deposited  for  him  in  court. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  on 
his  promissory  note,  the  payment  of  which  he  resisted  on  an  al- 
legation that  the  note  had  been  divided  into  four  others.  It  ap- 
pears by  an  endorsement  on  the  back  of  the  note,  that  the  plaintiff 
had  received  from  the  defendant,  after  the  maturity  of  the  note, 
four  smaller  ones,  amounting  together  to  the  sum  due  on  that  sued 
on,  which  the  plaintiff  declared  would  be,  when  paid,  in  full  of  the 
original  note.*  This  endorsement  certainly  precluded  the  plain- 
tiff from  suing  on  the  original  note,  without  tendering  the  four 
smaller  ones.  But  he  was  not  obliged,  as  the  defendant  states  in 
his  answer,  to  institute  a  suit  on  the  smaller  notes,  or  on  any  of 
them.  Had  the  latter,  instead  of  urging  the  plaintiff  s  obligation 
to  do  so,  demanded  that  judgment  should  not  be  given  against  him, 
or  that  its  execution  should  be  suspended  until  the  four  small 
notes  were  returned  to  him,  he  might,  perhaps,  have  claimed  at 
our  hands  the  costs  of  the  suit  in  the  Parish  Court.  That  court 
ought,  however,  in  our  opinion,  to  have  protected  him  from  the 
danger  of  being  sued  by  the  endorsers  of  the  plaintiff  on  the  small 
notes.  He  is  entitled  to  this  relief  at  our  hands,  and  it  is  our  duty 
to  amend  the  judgment  in  this  respect.  For  aught  that  appears 
on  the  record,  these  notes  may  be  afloat. 

It  is  therefore  ordered,  thatthejudgment.be  affirmed,  with  this 
amendment,  to  wit,  that  no  execution' shall  issue  thereon,  nor  shall 
the  judgment  be  recorded  in  the  office  of  mortgages,  until  the  four 


*  Thia  action  was  instituted  before  the  maturity.of  the  last  of  the  four  smaller  notes. 
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smaller  notes  enumerated  on  the  back  of  the  original  one  shall 
have  been  delivered  to  the  defendant,  or  depositel  for  him,  duly 
cancelled,  in  the  office  of  the  Clerk  of  the  Parish  Court.  The 
costs  of  the  appeal  to  be  paid  by  the  plaintiff  and  appellee. 

Canon^  for  the  plaintiff. 

Eymay  for  the  appellant. 


John  Caldwell  and  another  v,  Wclliam  J.  Mayes. 

I'laintiffii  having  obtained  ,'a  jadgmeni  against  defendant  in  another  State,  instituted 
a  suit  on  the  judgment  here,  attachbg  certain  property,  «nd,  pending  the  attach- 
ment, transferred  their  judgment  to  one  of  their  creditors,  to  be  applied  towards  the 
satisfaction  of  his  claim.  A  third  person  having  intervened  in  the  attachment  suit, 
and  proved  the  property  to  be  his,  claiming  damages  for  the  illegal  attachment, 
against  the  plaintiffs  and  their  transfetree  :  Held,  that  the  damage  austained  by 
the  intervenor  resulted  from  the  original  levy  of  the  attachment ;  that  the  plainti£b 
having,  even  after  the  transfer,  a  greater  interest  in  the  action  than  their  transferree, 
the  latter  could  not  have  dismissed  the  attachment ;  and  that,  consequently,  judg- 
ment for  damages  could  be  rendered  only  against  the  plaintiffs. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSy  J. 

C.  M.  Jones,  for  the  plaintiffs  and  the  appellant. 

RozieVy  L  W.  Smith  and  Peyton,  for  the  intervenor. 

MoRPHT,  J.  K.  G.  Hazard,  a  manufacturer  of  negro  clothing 
in  Rhode  Island,  shipped  to  Caldwell  &  Hickey,  the  factors  of 
the  defendant,  a  planter  in  Mississippi,  several  bales  of  negro  clo* 
thing,  which,  under  an  agreement  entered  into  between  him  and 
the  defendant,  were  to  be  forwarded  to  the  latter  only  on  the 
acceptance  by  Caldwell  &  Hickey  of  Hazard's  draft  on  them  for 
the  amount,  to  wit,  $600.  Caldwell  &  Hickey  having  failed  to 
accept  the  draft,  and  Mayes  being  unable  to  comply  with  his  con- 
tract with  Hazard,  by  giving  a  satisfactory  acceptance  in  New 
Orleans,  he  instructed  his  factors  to  return  the  goods,  or  keep 
them  subject  to  the  order  of  Hazard.  With  this  full  knowledge 
of  the  latter's  ownership  of  the  goods  the  plaintiffs  levied  an  at- 
tachment on  them  to  satisfy  a  judgment  they  had  against  Mayes. 
Shortly  after  the  institution  of  the  suit,  they  transferred  to  John 
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Hagan  the  judgment  sued  on,  stating  in  the  instrument,  that  any 
amount  received  by  him  on  account  of  the  assignment  was  to  be 
credited  on  a  judgment  he  had  against  them.  After  the  assign- 
ment, Caldwell  &  Hickey  appear  to  have  continued  to  prosecute 
the  suit  in  their  names,  but  for  the  benefit  of  J.  Hagan.  Hazard 
intervened,  claimed  the  goods,  and  prayed  for  damages  both 
against  the  plaintiffs  and  J.  Hagan.  There  was  a  judgment  be- 
low, in  favor  of  the  intervenor,'for  the  propeity  attached,  and  for 
$150  damages  against  the  plaintiffs  and  Hagan,  in  solido,  Hagan 
has  appealed. 

Admitting  that  damages  were  properly  awarded  in  this  suit 
against  Caldwell  Ic  Hickey,  for  the  loss  and  injury  sustained  by 
the  intervener  from  the  deterioration  of  the  goods  during  the 
pendency  of  the  attachment,  it  appears  to  us  that  the  appellant  has 
reason  to  complain  of  the  judgment  below.  It  is  not  shown  that 
he  participated  in  the  bad  faith  of  the  plantiffs,  or  knew  anything 
of  the  circumstances  of  the  case.  Being  himself  a  judgment 
creditor  of  Caldwell  &  Hickey,  he  simply  received  of  them  an 
assignment  of  the  claim,  the  object  of  which  appears  to  have  been, 
to  secure  to  him  whatever  might  be  recovered  in  the  suit.  It  is 
said  that  as  soon  as  he  acquired  a  knowledge  of  the  intervener's 
right  to  the  property,  he  should  have  released  it  from  the  attachment. 
Although  the  suit  purported  to  be  prosecuted  for  Hagan's  benefit, 
as  he  was  to  receive  whatever  was  recovered,  it  is  by  no  means 
obvious,  that  he  had  the  power  to  dismiss  the  attachment.  The 
plaintiffs,  his  assignors,  had  as  great,  and  even  a  greater  inte- 
rest in  the  suit  than  he  had.  If  nothing  was  recovered,  his 
claim  against  them  remained  undiminished  by  the  assignment. 
H,e  could  not  then,  perhaps,  without  their  consent,  release  the  pro- 
perty from  their  attachment ;  but  be  that  as  it  may,  the  appellant's 
knowledge  of  Hazard's  right  was  acquired  only  on  the  return  of 
the  commissions  issued  in  the  case,  long  after  the  attachment  had 
been  laid,  and  after  all  the  injury  sustained  by  the  intervener  had 
occurred. 

It  is  therefore  ordered,  that  the  judgment  of  the  Commercial 
Court  be  reversed,  and  that  ours  be  in  favor  of  John  Hagan,  with 
costs  in  both  courts. 

Vol.  VI.      •  48 
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Patrick  Girarthy  v.  George  W.  Campbell. 

One  who  has  contracted  for  a  building  has  no  right,  by  cancelling  his  contnct  with 
the  undertakers,  to  disappoint  the  expectations  of  persons,  who,  on  the  faith  of  the 
contract,  have  entered  into  engagements  to  furnish  the  latter  with  materials,  or  to 
bestow  their  labor  on  the  work. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanariy  J. 

Lockett  and  Micou,  for  the  plaintiff. 

G.  Strawbridge^  for  the  appellant. 

Martin,  J.  The  petition  states  that  Davidson,  who  was  the 
undertaker  of  a  house  which  the  defendant  had  employed  him  to 
huild,  contracted  with  the  plaintiff  to  furnish  flag  stones,  and  to 
lay  them  as  a  banquette  or  side-walk,  in  front  of  the  house  :  that 
accordingly  he  furnished  and  laid  the  stones,  for  which,  by  the 
terms  of  his  contract  with  Davidson,  he  is  entitled  to  $450,  which 
sum  he  demanded  first  from  Davidson,  and  afterwards  from  Camp- 
bell, without  success  :  that  before  his  work  was  completed,  Da- 
vidson and  Campbell,  without  the  plaintiff's  knowledge,  can- 
celled  and  annulled  the  contract  into  which  they  had  entered  for 
the  building  of  the  house,  payments  having,  in  the  meanwhile, 
been  made,  in  anticipation,  to  the  former  by  the  latter,  to  a  greater 
amount  than  the  present  claim  of  the  plaintiff,  of  which  claim  the 
defendant  had  notice,  and  the  amount  of  which  he  retained  in  his 
hands  in  settling  with  Davidson  :  that  the  payment  thus  made 
in  anticipation  cannot  be  opposed  to  the  plaintiff,  whose  right  to 
a  privilege  on  any  sum  which  might  hereafter  become  due  to  Da- 
vidson on  the  final  completion  of  his  undertaking,  could  not  be  af- 
fected by  the  defendant's  and  Davidson's  annulling  and  cancelUng 
their  contract  to  the  plaintiff's  injury.  The  defendant  pleaded 
the  general  issue.  There  was  a  judgment  against  him,  and  he 
has  appealed.  It  does  not  appear  to  us  thai  the  First  Judge  erred. 
His  judgment  is  grounded  on  evidence  establishing  the  assump- 
tion of  the  plaintiff's  claim  by  the  defendant,  and  clearly  proving 
the  amount  of  that  claim.  The  testimony  further  shows,  that  after 
Davidson  withdrew  from  his  engagement  with  the  defendant,  the 
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latter  urged  the  plaintiff  to  complete  the  paving  which  he  had 
begun ;  and  the  work  being  stopped  because  the  lime  and  sand 
which  Davidson  had  engaged  to  furnish  were  not  sent,  the  de- 
fendant had  them  brought,  to  enable  the  plaintiff  to  proceed  with 
his  work. 

It  also  appears  to  us  clear,  that  when  a  person  contracts  for  the 
building  of  a  house,  he  has  pot  a  right,  by  cancelling  his  contract 
with  the  undertaker,  to  disappoint  the  hopes  of  those  who,  on  the 
faith  of  the  contract,  have  entered  into  engagements  to  furnish 
him  with  materials,  or  bestow  their  labor  on  the  work,  especially 
when  the  materials  have  been  furnished  to  a  considerable  extent. 

Judgment  affirmed. 


Philip  Yan  Burrn  v.  The  Citizens  Bank  of  Louisiana. 

Def«ndants  having  oflfored  a  reward  of  a  certain  •sum,  for  the  apprehension  and  con- 
Tiction  of  any  of  the  persona  engaged  in  the  circulation  of  certain  counterfeit  bills, 
plaintiff,  who  had  arrested  and  procured  the  conviction  of  one  of  the  persons, 
claimed  the  reward.  Defendants  refused  to  pay  the  amounL  on  the  ground  that 
they  had  already  paid  the  sum  named  to  others  who  had  unuertaken  to  effect  the 
arrest  of  some  of  the  oflbnders,  but  who  had  not  succeeded  in  convicting  any.  Hdd^ 
that  admitting  that  the  defendants  were  bound  to  pay  but  one  reward,  the  con- 
viction, by  the  plaintiff's  procurement,  entitled  him  to  it. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Waits^  J. 

Benjamin^  for  the  plaintiff. 

Grima,  for  the  appellants. 

Martin,  J.  Counterfeited  bills  of  the  Citizens  Bank  having 
been  in  circulation,  the  Board  of  Directors  caused  an  advertise- 
ment to  be  inserted  in  a  gazette,  offering  a  reward  of  $500  for 
the  apprehension  and  conviction  of  any  of  the  persons  engaged  in 
the  circulation  ;  and  in  another  advertisement  in  the  French  lan- 
guage, the  reward  is  promised  to  be  paid  for  the  apprehension  and 
conviction  of  any  one  of  ^Ae  persons  engaged  in  the  circulation. 
Theplaintiff  procured  the  arrest  and  conviction  of  one  of  the 
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persons  thus  engaged,  and  a  few  days  after  the  conviction  de- 
manded from  the  defendants  the  promised  reward.  It  was  refnsed, 
on  the  allegation  that  it  had  not  been  offered  for  the  apprehen- 
sion and  conviction  of  more  than  one  of  those  persons,  and  that 
$500  had  already  been  paid  by  the  defendants,  for  the  apprehen- 
sion of  another  individual  than  the  one  procured  to  be  arrested 
and  convicted  by  the  plaintiff;  whereupon  the  present  suit  was 
brought.  The  defendants  pleaded  the  general  issue,  and  urged 
the  above  allegations. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendants appealed,  after  an  unsuccessful  attempt  to  obtain  a  new 
trial. 

It  does  not  appear  to  us,  that  they  are  entitled  to  relief  at  our 
hands.  The  evidencashows  the  arrest,  by  the  procurement  of  the 
plaintiff,  of  a  person  engaged  in  the  circulation  of  the  counterfeit 
notes,  the  conviction  of  the  offender,  and  the  demand  of  the  re- 
ward immediately  after  the  conviction.  The  defendants  have,  in- 
deed, shown  that  they  had  previously  paid  $500  to  a  person,  who 
had  undertaken  to  travel  and  labor  for  the  apprehension  and  con- 
viction of  some  of  the  offenders,  without,  however,  having  suc- 
ceeded in  convicting  any  of  them.  Admitting  that  the  French 
advertisement  controlled  that  in  the  English  language,  and  re- 
stricted the  obRgations  of  the  defendants  to  the  payment  of  one 
reward,  on  which  it  is  useless  that  we  should  express  any  opinion, 
the  conviction  by  the  procurement  of  the  plaintiff  entitled  him  to 
the  reward. 

Judgment  affirmed. 


Henry  Joseph  Rannet  v.   The  Orleans  Navigation  Com- 
pany. 

Ptaintiff  haTing  recovered  a  judgment  against  defendants,  caused  a  Jl,  fa.  to  be  levied 
on  a  certain  portion  of  a  rail  road  belonging  tb  them,  and  on  certain  fixtures,  mm- 
cbinery,  lumber,  and  other  personal  property  connected  with  the  road.  The  whole 
was  offered  for  sale  inghbOf  the  Sheriff  producing  at  the  sale  a  certificate  from  the 
Recorder  of  Mortgages  showing  the  existence  of  a  mortgage,  having  a  preference  OTer 
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the  plaintiff,  in  favor  of  thiid  persona,  **  on  all  the  rights,  privileges,  immunities,  and 
titles  of  the  Companj.**  Plaintiff,  was  the  highest  hidder,  bat  offered  a  sum  less 
than  the  amount  of  the  mortgage.  The  officer  returned  that  there  had  been  no 
sale.  On  a  rule  on  the  latter,  the  defendants,  and  the  mortgagees,  to  show  cause 
why  the  property  offered  for  sale  should  not  be  delivered  to  plaintiff:  Hdd^  that 
there  was  no  adjudication,  and  that  the  rule  should  be  discharged. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan^ J. 

L.  Peirce,  for  the  appellant. 

Roselius,  for  the  defendants. 

BuLLARD,  J.  This  is  an  appeal  from  a  judgment  of  the  Dis- 
trict Court  discharging  a  rule  taken  by  the  plaintiff  on  the  Sheriff 
and  the  defendants,  as  well  as  on  the  First  Municipality,  to  show 
cause  why  the  effects  purchased  by  him,  under  the  writ  o{  fieri 
facias  in  this  case,  should  not  be  delivered  over  to  him. 

It  appears  that  the  Sheriff,  in  obedience  to  the  writ,  seized  one 
mile  of  the  rail  road  belonging  to  the  defendants,  with  the  iron, 
timber,  and  all  the  fixtures  as  it  now  stands,  thirty  pair  of  rail  road 
wheels,  with  springs,  boxes,  axles,  &c.,  two  mud-machines,  four 
flats,  three  pile-driving  machines,  the  contents  of  a  blacksmith's 
shop,  one 'grindstone,  about  4000  feet  of  lumber,  20  cords  of 
wood,  one  desk  and  one  table,  together  with  all  the  fixtures,  tools 
and  apparatus  thereto  belonging :  that  the  whole  was  offered  for 
sale,  in  glohoy  the  Sheriff  producing  at  the  time  of  the  sale  a  certi- 
ficate of  the  Recorder  of  Mortgages,  showing  an  outstanding 
mortgage  in  favor  of  the  First  Municipality  for  $200,000,  upon  all 
the  rights,  privileges,  immunities  and  titles  of  the  Navigation 
Company,  under  its  charter.  The  sale  was  not  preceded  by  any 
appraisement.  The  Sheriff's  return  shows  that  the  plaintiff  bid 
one  thousand  dollars,  '*  which  bid,"  says  the  return, "  under  article 
684  of  the  Code  of  Practice,  did  not  constitute  a  sale  of  the  pro- 
perty, and  I,  therefore,  return  this  writ,  nothing  made  thereon." 

Thus  it  appears  that  there  was  no  adjudication  to  the  plaintiff 
according  to  the  Sheriff's  return,  nor  does  the  testimony  of  the 
Deputy  Sheriff,  who  was  examined,  establish  the  fact.  On  the 
contrary,  the  deputy  told  the  plaintiff  that  it  was  no  sale  unless  he 
assumed  the  mortgage  according  to  the  certificate  of  the  Recorder ; 
nor  was  there  any  appraisement  of  the  property,  and  we  are  not 
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prepared  to  say  that  property  of  that  description  can  be  legally 
sold  by  the  Sheriff,  without  appraisement. 

Judgment  affirmed. 


«r  382 
ni6  167 
116    486 

V^L-^  Albert  Edwards  v,  Sumpter  Turner  and  another. 

An  attachment  bond,  executed  in  favor  of  the  defendant,  does  not  enure  to  the  benefit 
of  a  third  person  who  intervenes  and  establishes  his  right  to  the  property,  not  being 
a  party  to  the  bond,  and  there  being  no  privitj  of  contract  between  him  and  the 
plaintiff  in  the  attachment  suit,  he  cannot  sue  on  it. 
As  between  the  principal  and  surety  in  an  attachment  bond,  and  the  defendant  in  whose 
favor  it  is  executed,  a  claim  for  damages  for  an  illegal  attachment  is  ez  cofUradu  ; 
but  if  the  property  of  a  third  person  be  attached  under  proceedings  authorizing  the 
seizure  of  that  of  the  defendant,  it  is  a  trespsss,  and  the  right  of  the  party  injured 
to  obtain  reparation  arises  neither  from  a  contract,  nor  quasi-contract,  but  under 
art.  3294  of  the  Civil  Code,  which  declares  that  every  act  of  man  which  causes 
damage  to  another,  obliges  him  by  whose  fault  it  happened,  to  repair  it. 
Hie  distinction  between  offences  and  qoasi-offences  is,  that  the  former  are  those  ille- 
gal acts  which  are  done  wickedly  and  with  the  intent  to  injure,  while  the  latter  are 
those  which  cause  injury  to  another,  but  proceed  only  from  error,  neglect,  or  im- 
prudence. 
'  The  attachment  of  the  property  of  a  third  person,  as  belonging  to  the  defendant,  is  a 

quasi-offence  ;  and  the  action  by  the  owner  for  damages  is  prescribed  by  one  year 
from  the  time  of  the  injury — that  is,  from  the  time  of  the  seizure,  and  not  from  the 
date  of  the  judgment  establishing  the  title  of  the  owner.    C.  C.  3501,  3503. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan, J. 

W.  S.  Upton,  for  the  appellant. 

C,  M.  Jones,  for  the  defendants. 

MoRPHY,  J.  The  plaintiff  seeks  to  recover  of  the  defendanU, 
the  surviving  partners  of  the  late  firm  of  Shields,  Turner  &  Ren- 
shaw,  $6000,  for  damage  alleged  to  have  been  sustained  by  him 
in  consequence  of  the  wrongful  seizure  of  the  steamboat  Echo, 
his  property,  by  attachment,  in  proceedings  instituted  by  the  said 
firm  against  Perry,  McClure  <k  Co.  Among  other  exceptions 
and  means  of  defence  set  up  by  the  defendants,  they  pleaded  the 
prescription  of  one  year,  against  actions  in  damages  for  offences 
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and  quasi-oflfences.    This  plea  having  been  sustained  by  the  court, 
the  plaintiff  took  this  appeal. 

The  facts  in  relation  to  the  attachment  suit,  so  far  as  it  is  ne- 
cessary to  state  them  here,  are,  that  the  writ  was  levied  on  the 
steamboat  Echo,  as  the  property  of  McCIure,  on  the  27th  of 
November,  1838  ;  that  on  or  about  the  6th  of  December  following, 
Edwards  intervened,  claiming  the  ownership  and  possession  of 
the  boat,  and  procured  her  release  by  the  execution  of  a  satisfac- 
tory bond  in  the  usual  form  ;  and  that  in  July,  1839,  there  was  a 
judgment  in  the  Commercial  Court  in  favor  of  the  intervener, 
which,  on  an  appeal  taken  by  the  plaintiffs  in  that  suit,  was  af- 
firmed by  this  court  on  the  7th  of  December,  1840.  See  16  La. 
465.  The  present  action  was  brought  on  the  17th  of  February, 
1841. 

It  is  urged,  that  the  Judge  has  erred  in  viewing  the  cause  of 
action  set  forth  in  the  petition  as  constituting  a  qucisuoffence ;  that 
it  should  rather  be  considered  as  an  implied  or  quasi-contract ;  be- 
cause, when  the  attachment  was  sued  out,  a  bond  was  given  to 
secure  the  defendants  in  that  suit  against  tlie  damages  they  might 
suffer  thereby,  in  case  it  should  be  decided  that  the  attachment 
was  wrongfully  obtained ;  that  if  Perry,  McCIure  Ac  Co.  had  in- 
stituted a  suit  upon  the  bond,  the  defendants  could  not  avail  them- 
selves of  any  defence  under  the  plea  of  prescription  as  for  a  quasi- 
offence,  by  reason  of  the  direct  and  written  contract  between  the 
parties  ;  that  although  the  bond  is  not  made  to  the  intervener,  (who 
claims  damages  for  the  same  act,)  it  cannot  be  said  to  be  a  quasi- 
offence  as  to  him,  and  not  as  to  the  original  defendants ;  and  that 
in  making  a  written  contract  with  Perry,  McCIure  Ac  Co.,  there 
was,  on  the  part  of  the  plaintiffs  in  that  suit,  an  implied  contract 
with  any  other  person  who  might  sustain  damage  by  reason  of 
their  attachment,  to  pay  all  such  damage,  if  the  seizure  was  de- 
cided to  be  wrongful.  We  cannot  assent  to  such  I'easoning.  It 
is  clear  that  the  plaintiff  has  not  sued,  nor  can  he  sue  upon  the 
attachment  bond.  It  cannot  enure  to  his  benefit.  He  was  no 
party  (o  it,  and  there  existed  no  privity  of  contract  whatever  be- 
tween him,  as  intervener,  and  the  plaintiffs  in  the  attachment  suit. 
7  La.  232.  As  between  the  principal  and  surety  in  a  bond,  and 
the  defendant  in    whose  favor  it   is  made»  a  claim   in  dam- 
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ages  would  undoubtedly  be  ex  contractu;  but  if  the  property 
of  A.  be  attached  under  proceedings  authorizing  the  seizure 
of  that  of  B.  it  is  a  case  of  trespass.  The  right  of  the  injured 
party  to  obtain  reparation,  arises  neither  from  a  contract,  nor 
a  quasi-contract.  It  can  be  claimed  only  under  that  article  of 
our  Code  which  declares,  that  any  act  whatever  of  man,  that 
causes  damage  to  another,  obliges  him  by  whose  fault  it  happens 
to  repair  it.  Art.  2294.  This  article,  which  is  the  first  one 
under  the  head  of  "  offences  and  quasi-offences,"  applies  to  both. 
The  distinction  between  the  two  appears  to  be,  that  offences  are 
those  illegal  acts  which  are  done  wickedly  and  with  the  intent 
to  injure,  while  quasi-offences  are  those  which  cause  injury  to 
another,  but  which  proceed  only  from  error,  neglect,  or  impru- 
dence. 1  Pothier,  Oblig.  No.  116.  11  Toullier,  No.'  113,  114 
and  115.  The  cause  of  action  set  forth  in  ihe  petition  comes 
evidently  under  the  latter  class,  and  is  barred  by  one  year  under 
article  3501  of  the  Civil  Code,  9  Mart.  624.  3  La.  338.  5  lb. 
326.  10  lb.  219.  1  Robinson,  75.  But  it  is  next  urged,  that  ad- 
mitting the  act  which  caused  the  damage  for  which  reparation  is 
claimed,  to  be  a  quasi-offence,  prescription  should  begin  to  run 
only  from  the  date  of  the  judgment  of  this  court  settling  Edwards' 
title  to  the  property  seized,  and  that  the  record  shows  that  this 
^  suit  was  brought  within  a  few  weeks  from  the  rendition  of  such 
judgment.  Article  3502,  which  immediately  follows  that  creating 
the  prescription  of  one  year  in  cases  of  offences  and  quasi-offences, 
provides,  that  such  prescription  shall  run  from  the  time  when  the 
damage  was  sustained.  The  seizure  of  the  Echo  took  place  on 
the  27th  of  November,  1838,  and  the  plaintiff  recovered  posses- 
sion of  her  about  ten  or  eleven  days  after.  Admitting  that  tlie 
damages  claimed  are  not  only  for  the  immediate  injury  occasioned 
by  the  seizure,  but  also  for  the  loss  of  the  profits  of  the  business 
season,  which  had  just  opened,  the  plaintiff  must  have  sustained 
these  damages  within  the  six  months  at  most  immediately  follow- 
ing the  date  of  the  seizure,  and  the  present  suit  was  not  brought 
until  the  17th  of  February,  1841,  more  than  two  years  after 
the  seizure.  Notwithstanding  the  pendency  of  his  interventioD, 
the  plaintiff  in  this  suit  could  have  brought  his  action  in  damages 
within  the  time  required  by  law,  and  was  not  obliged  to  await  the 
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final  decision  of  this  court  on  his  right  to  the  property  seized.  To 
succeed  in  his  action  he  would  have  had  to  prove  the  fact  of  the 
ownership  of  the  boat,  as  he  did  in  the  attachment  suit.  Under 
the  positive  provision  of  the  Code,  which  declares  that  pre- 
scription must  run  from  the  time  the  injury  was  sustained,  we  do 
not  feel  authorized  to  fix  any  other  terminus  a  quo.  6  Mart.  N. 
S.  691. 

Judgment  affirmed. 


Archt    B.  Lawrence   v.    Charles   F.   Hozet,  Sheriff,  and 

others. 

Befendante,  in  the  absence  of  plaintiff,  seized  nnder  a  Ji.  fa,  against  a  third  person, 
fumitare  belonging  to  the  plaintiff,  and  sold  it.  The  plaintiff's  landlord  afterwards 
claimed  and  received  the  proceeds,  in  virtoe  of  his  privilege  on  the  furniture  for 
rent.  In  an  action  for  the  value  of  the  furniture  against  the  Sheriff  and  the  seizing 
creditors,  there  was  a  judgment  for  the  defendants.  On  appeal :  Beld,  that  the  court 
below  erred  ;  that  it  is  no  ezcnse  for  the  defendants,  if  their  acts  were  illegal  and 
caused  damage  to  the  plaintiff,  that  they  gained  nothing  by  them,  and  that  another 
got  the  money  they  were  endeavoring  to  obtain ;  that  the  course  pursued  by  the 
defendants  compelled  the  landlord  to  assert  his  claim,  and  that  it  is  not  shown  that 
he  would,  in  the  absence  of  the  plsintiff,  have  taken  any  step  to  have  the  furniture 
sold.     Case  remanded. 

Appeal  from  the  District  Court  of  the  First  District,  Bu'cha- 
nan^  J. 

Garland,  J.  This  suit  is  brought  to  recover  the  value  of  cer- 
tain household  furniture,  which  the  plaintiff  avers  belonged  to  him, 
and  was  seized  and  sold  by  Hozey,  as  Sheriff,  under  three  execu- 
tions, in  favor  of  the  other  defendants,  against  one  Rufus  Dolbear, 
and  for  damages  caused  by  such  illegal  seizure  and  sale.  Hozey 
ans^fers,  that  he  acted  as  a  public  officer  in  obedience  to  the  writs 
directed  to  him,  and  the  orders  of  his  co-defendants,  and  prays  for 
a  judgment  against  them,  if  he  is  condemned  to  pay  for  the  pro- 
perty, or  any  damages.  The  defendants,  Hepburn,  Delaplaine, 
and  Brower  &  Co.,  answer  by  a  general  denial. , 

From  the  evidence  in  the  case,  it  seems  that  a  considerable  por- 
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tion  of  the  furniture  at  one  time  belonged  to  Dolbear,  but  that 
some  time  before  the  seizure  and  sale,  he  had  sold  it  to  the  plain- 
tiff, and,  as  appears  by  a  notarial  act,  about  the  same  time  trans- 
ferred to  him  the  lease  of  the  house  in  which  the  furniture  was, 
with  the  consent  of  the  landlord.  Some  weeks  after  this,  the 
plaintiff  left  this  city  for  Philadelphia  on  business,  and  during  his 
absence,  committed  the  care  of  the  premises  and  furniture  toDol- 
bear,  who,  with  his  family,  left  the  house  and  went  into,  the  coun- 
try, about  ihe  first  of  June.  In  the  absence  of  both  Dolbear  and 
ihe  plaintiff,  the  property  was  sold.  It  is  cleaf,  from  the  testi- 
mony, that  a  portion  of  the  furniture  seized  and  sold  never  did  be- 
long to  Dolbear,  which  the  witnesses  estimate  to  have  been  worth 
from  $250  to  $400.  The  plaintiff  and  Dolbear  lived  in  the  same 
house  at  the  time  of  the  sale,  the  latter  having  married  the  adopt- 
ed daughter  of  the  former.  It  is  shown,  that  the  consideration  of 
the  sale  was  a  debt  which  Dolbear  had  been  owing  to  the  plaintiff 
for  a  considerable  time. 

After  Hozey  had  sold  the  property,  the  landlord.  Barton,  as- 
serted that  he  was  entitled  to  the  proceeds,  as  he  had  a  privilege 
on  all  the  furniture  for  the  rent  of  the  house.  This  claim  was 
sustained,  and  the  funds  were  paid  to  him.  In  consequence  of 
this  fact,  the  District  Judge  entered  a  nonsuit,^  and  the  plaintiff 
has  appealed. 

We  are  of  opinion  that  the  court  below  erred.  It  is  no  excuse 
for  the  defendants,  if  iheir  acts  were  illegal  and  caused  damage  to 
the  plaintiff,  to  say  that  they  gained  nothing  by  them,  and  that 
another  got  the  money  they  were  illegally  endeavoring  to  obtain. 
It  is  not  shown  that  Barton  was  at  all  uneasy  about  the  rent  of 
his  house,  or  that  he  would,  in  the  absence  of  the  plaintiff,  have 
taken  any  step  to  have  the  furniture  seized  and  sold.  The  course 
pursued  by  the  defendants  compelled  him  to  assert  his  claim,  but 
does  not  legalize  their  proceedings,  if  contrary  to  law. 

We  do  not  intend  to  express  any  opinion  upon  the  merits  of 
this  case  further  than  to  say,  that  the  Judge  erred  in  entering  a 


*  This  is  a  mistake — ^the  judgment  below  was  an  absolute  one  in  favor  of  the  de- 
fendants. 
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nonsuit  against  the  plaintiff.  The  sale  to  the  plaintiff  is  not  al- 
leged to  have  been  fraudulent,  or  fqr  the  purpose  of  giving  a  pre- 
ference to  a  particular  creditor ;  nor  does  it  appear  that  any 
means  were  ever  taken  to  revoke  it. 

The  judgment  of  the  District  Court  is  annulled  and  reversed, 
and  the  cause  remanded  for  a  new  trial,  to  be  proceeded  in  ac- 
cording to  law ;  the  defendants  and  appellees  paying  the  costs  of 
the  appeal. 

E.  C  Mix^  for  the  appellant. 

G.  Strawbridge^  for  the  defendants. 


6r  S87| 
48    2701 


The  ^Commissioners  of  ths  Exchange  and  Banking  Com- 
pany OF  New  Orleans  v.  Enoch  R.  Mudge  and  another. 

A  bank  will  not  be  considered  as  insolvent,  merely  becanse  it  has  gone  yoluntarily, 
or  been  forcecl  into  liquidation  under  the  act  of  14th  March,  1842,  relative  to  the 
liquidation  of  banks.  The  provisions  of  the  act  do  not  authorize  such  a  presump- 
tion, nor  contemplate  the  insolvency  of  the  Bank  as  a  cause  for  the  forfeiture  of  its 
charter ;  the  charter  may  be  forfeited  by  a  violation  of  its  provisions,  without  the 
Bank  being  insolvent. 

It  i»  only  when  the  whole  amount  of  the  capital  stock  of  a  bank,  together  with  its 
assets,  is  insufficient  to  meet  its  liabilities,  that  it  can  be  said  to  be  insolvent. 

The  provision  of  the  act  of  26  March,  1842,  which  declares  ''that  nothing  contained 
in  the  act  to  provide  for  the  liquidation  of  banks,  or  other  laws  of  the  State,  shall 
be  so  construed  as  to  deny  to  any  persons  having  notes  to  pay  in  banks  in  liquida- 
tion, the  right  of  paying  aaid  notes  in  the  bank  note»of  said  liquidating  banks;" 
though  it  mentions  only  noUs^  should,  by  a  liberal  and  fair  construction,  be  extended 
to  all  debts  due  to  the  banks,  though  not  in  the  form  of  notes.  The  provision  of 
the  second  section  of  the  act  of  5  April,  1843,  '*that  it  shall  be  the  duty  of  each 
of  the  banks  of  the  State,  at  all  times,  to  receive  in  offset  or  part  offset  of  debts  due 
Co  it,  its  own  debts  when  liquidated  and  past  due,  whether  for  circulation,  depositee, 
or  arising  from  any  other  source  whatever,  and  whether  such  bank  be,  or  be  not  in 
liquidation,  and  without  reference  to  the  date  at  which  the  debtor  ofiering  such 
transfer  may  have  acquired  the  claim  by  him  offered  in  offset,"  may  be  considered 
as  declaratory  of  the  former  intention  of  the  legislator. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
natiy  J,  The  petitioners  state,  that  the  defendants  are  indebted* to 
them,  as  Commissioners  of  the  Exchange  and  Banking  Company 
of  New  Orleans,  in  the  sum  of  $6500,  for  rent  accruing  from  the 
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lOlh  January,  to  the  lOlh  March,  1848,  under  a  contract  by^  which 
the  defendants,  on  the  20th  April,  1840,  leased  from  the  late  cor- 
poration, known  as  the  Exchange  and  Banking  Company,  the 
St.  Charles  Hotel,  for  five  years,  from  the  Ist  October,  1840, 
binding  themselves  to  pay  a  rent,  at  the  fate  of  $26,000  per  annuin, 
payable  in  monthly  instalments,  commencing  on  the  iOth  of  No* 
yember,  and  ending  on  the  lOth  of  July.  The  answer  avers,  that 
the  lease  was  entered  into  with  the  Bank  while  yet  in  full  opera- 
tion as  a  bank  of  discount  and  circulation,  long  before  it  was  put 
in  liquidation  under  the  act  of  1842 :  that  at  the  time  the  rent 
claimed  became  due,  the  defendants  were,  and  that  they  still  are 
owners  of  certain  notes  or  obligations  in  writing  of  the  Bank, 
commonly  called  bank  notes,  issued  by  the  Bank  under  and  by 
virtue  of  its  charter,  forming  a  part  of  the  circulation  of  the  Bank, 
to  an  amount  greater  than  the  rent  claimed  in  the  petitioa;  which 
notes  are  annexed  to  the  answer,  and  alleged  to  have  been  ten- 
dered to  the  plaintiffs  before  suit.  The  respondents  aver  that 
they  are  entitled  to  compensate  the  notes  against  the  plaintiffs' 
demand. 

The  plaintiffs  offered  in  evidence  the  lease,  and  the  record  of 
the  case,  of  The  State  v.  The  Exchange  and  Banking  Company, 
putting  the  Company  in  liquidation.  It  was  admitted,  that  the 
defendants  owned  and  held  the  notes  described  in  their  answer  ; 
that  they  had  tendered  them  in  compensation  to  the  plaintiffs, 
before  the  suit  was  commenced ;  that  the  notes  were  issued  and 
put  in  circulation  by  the  Bank  previous  to  its  being  put  into  liqui- 
dation, but  that  they  came  into  the  possession  of  the  defendants 
after  that  event.  It  was  also  admitted  that  the  act  of  5th  April, 
1848,  relative  to  the  banks,  ^as  published  in  the  official  State 
Gazette,  on  the  11th  of  April,  1843.  The  plaintiffs  having 
obtained  a  judgment  below,  the  defendants  appealed. 

L.  Peirce,  for  the  plaintiffs.  The  record  contains  this  evidence 
that  the  Exchange  and  Banking  Company  was  insolvent.  In  the 
proceedings  on  behalf  of  the  State  against  the  Company,  the  At- 
torney General,  in  his  petition,  avers  that  the  affairs  of  the  Com- 
pany have  been  so  mis-managed  as  to  reduce  said  corporation  to 
a  state  of  insolvency ;  that  on  account  of  the  insolvent  circum- 
stances of  said  Bank,  and  the  mismanagement  of  its  affairs,  it  is 
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necessary  for  the  protection  of  the  creditors,  that  all  its  assets  and 
property  should  be  sequestered,  and  placed  in  the  possession  of 
the  Board  of  Currency,  according  to  the  16th  section  of  the  Act 
of  February  5th,  1842. 

The  judgment  of  the  court  recites  whaj  took  place,  to  wit,  that 
the  defendants  admitted  (in  open  court)  the  allegations  of  the 
plaintiffs'  petition,  and  that  it  was  upon  the  facts  alleged  in  the 
petition  that  the  forfeiture  was  ordered. 

There  must  be  a  presumption  of  insolvency  whenever  any  of 
the  acts  or  omissions  expressed  in  the  law  of  1 842,  as  causing  a 
forfeiture  of  the  charter,  occur.  If  the  Bank  does  not  pay  in  gold 
and  silver,  it  is  because  she  cannot.  If  she  has  property  she 
would  sell,  mortgage,  or  pledge  it,  to  save  herself.  Her  not  doing 
so  is  proof  of  her  present  insolvency.  It  is  for  the  other  party  to 
destroy  the  presumption  so  raised^  and  to  prove  that  the  assets 
are  sufficient. 

As  to  any  balance  due  on  stock,  to  the  plaintiffs,  there  is  nothing 
in  the  record  on  the  subject ;  and  the  stock  must  be  presumed  to 
have  been  paid  by  the  stockholders  because  due,  unless  the  con- 
trary be  shown. 

rt  is  not  denied  that,  in  tiempo  ihhabil^  and  much  more  so,  after 
failure,  no  alteration  can  be  made  in  the  situation  of  the  credi- 
tors of  an  insolvent,  so  as  to  give  any  advantage.  Bossier^s  Syndics 
V.  Belair  et  al,  1  Mart.  N.  S.  481.     6  lb.  N.  S.  67.     2  La.  84. 

The  law  of  1843  is  prospective.     Civil  Code. 

The  debt  was  due  before  it  was  promulgated.  The  si^m  of 
$6500  now  claimed,  was  sued  for  before  the  law  was  passed. 
Where  a  law  was  to  be  passed,  allowing  individuals  to  purchase 
claims  against  insolvent  estates,  and  to  compensate  them  against 
debts  due  by  them,  would  the  court  apply  it  to  a  case  of  insol- 
vency already  opened ;  where  the  concurso  was  established  ?  No. 
Because  the  creditors'  rights  are  ahready  fixed,  and  one  creditor 
shall  not  take  advantage  of  the  others. 

Every  law"  is  prospective. 

^^Partout  ofU  la  retroactivite  des  Uns  serait  admise,  nonrsetUemcnt 
la  surete  n^existerait  plus^  mais  son  ombre  mime. 

II  est  des  verites  utiles  quHl  ne  suffit  pas  de  publier  unefois, 
mais  quHlfaut  publier  tonjours,  et  qui  doivent  sans  cesse  f rapper 
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V Oreille  du  magistral,    du  juge,  du   legislateur,  parce  qu^elles 
doivent  constamment  etre  presentes  a  leur  esprit^ 

"  Le  Code  Civil  a  eu  soin  de  repeter,  art,  2 :  la  loi  ne  dispose 
que  pour  Pavenir  ;  elle  rCa  point  Heffet  retroacfif.^ 

PortaliSf  Expose  des  Motifs  du  Tit.  1 .  du  Code  Civil,  cited  in 
Merlin  Repertoire,  Tit.  Effet  Retroactif.    Code  L.  7,  De  Legibus. 

At  the  time  of  the  passage  of  the  law  of  1843,  this  debt  was 
due,  was  sued  for,  and  under  our  laws  was  payable  in  specie  ; 
and  had  been  taken  away  from  a  formerly  existing  corporation, 
known  as  the  Exchange  Bank,  and  had  been  given  to  the  manda- 
taries of  the  creditors  of  the  public,  who  were  interested  in  an 
equal  distribution  of  the  effects,  and  in  the  termination  of  the  mis- 
management which  had  led  to  insolvency. 

Grymes,  for  the  appellants.  While  the  Exchange  and  Bank- 
ing Company  was  in  the  full  exercise  of  its  franchises  and  privi- 
leges as  a  bank  of  discount,  deposit,  and  circulation,  the  defen- 
dants leased  of  them  for  a  term  of  years,  the  St.  Charles  Hotel  in 
the  city  of  New  Orleans,  at  the  yearly  rent  of  twenty-six  thousand 
dollars,  as  appears  by  the  lease  dated  the  20th  of  April,  1840. 
The  Bank  was  afterwards  put  in  liquidation,  under  the  act  of  the 
14th  of  March,  1842.  The  defendants,  after  the  Bank  was  placed 
in  liquidation,  became  the  holders  of  the  bank  notes  which  formed 
a  part  of  its  circulation,  to  the  amount  of  the  rent  claimed  in  this 
suit,  as  set  forth  in  their  answer. 

They  tendered  these  notes  in  payment  of  the  rent  claimed  in 
this  suit.  They  were  refused  by  the  Commissioners,  and  the  de- 
fendants have  pleaded  the  same  in  compensation  of  the  demand 
of  the  plaintiffs  for  the  rent  due. 

The  only  question  presented  for  the  consideration  of  the  Court 
is,  can  the  bank  notes  held  by  the  defendants  compensate  the 
plaintiffs'  demand  for  rent  under  the  lease  ? 

This  right  is  resisted  by  the  plaintiffs,  because  of  the  presumed 
insolvency  of  the  Bank,  inferred  from  the  fact  of  its  being  placed 
in  liquidation. 

The  defendants  insist  upon  this  right,  because  in  no  part  of  the 
act  (see  laws  of  1842,  page  234,)  is  the  insolvency  of  a  bank  con- 
templated as  a  cause  of  the  forfeiture  of  its  charter,  or  of  placing 
it  in  forced  liquidation.    An  attentive  examination  of  the  act  must 
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*  result  in  the  conviction  that  the  Legislature  has  studiously  avoided 
the  use  of  the  term  insolvency^  or  any  other  expression  which 
could  induce  the  belief  that  any  such  stale  of  things  was  in  its 
contemplation. 

The  first  section  of  the  act  describes  for  what  causes  the  char- 
ter shall  be  forfeited,  and  the  forced  liquidation  take  place.  Its 
language  is  :  "  That,  whenever  any  bank  of  this  State,  located  in 
the  city  of  New  Orleans,  by  any  act  of  omission^  or  violation  of 
law,  shall  have  incurred  the  forfeiture  of  its  charter,  &c."  The* 
second  section  provides  for  the  voluntary  liquidation.  It  declares 
that  when  a  petition  shall  be  presented  by  the  Board  of  Directors, 
or  six  stockholders  of  the  Bank,  setting  forth,  that  *Mhe  charter  of 
such  bank  has  been  forfeited,  or  that  from  the  reduction  of  its  ca- 
pital, such  corporation  no  longer  affords  a  reasonable  security, 
&c."  And  in  prescribing  the  mode  of  proceeding,  the  stockhold- 
ers alone  are  to  be  called  to  deliberate  upon  the  expediency,  or 
propriety  of  surrendering  the  charter.  If  a  stale  of  insolvency 
was  in  the  contemplation  of  the  Legislature,  and  such  proceedings 
were  designed,  in  fact,  as  proceedings  in  bankruptcy  or  insol- 
vency, it  would  certainly  be  more  consonant  to  justice,  and  to  the 
jurisprudence  and  practice  of  the  State,  to  call  the  creditors  in  to 
a  share  in  the  deliberations,  and  the  future  management,  and  ad- 
ministration of  the  property  of  the  Bank. 

In  every  part  of  the  act,  the  terms, /orcec^,  and  voluntary  liqui-, 
dation  are  used,  as  if  purposely  to  distinguish  the  case  from  one 
of  insolvency,  or  forced,  or  voluntary  cession  of  goods.  See  the 
8th  and  9th  sections  of  the  act. 

The  26th  section  provides  for  the  distribution  of  the  surplus 
funds  among  the  stockholders  after  paying  all  the  debts  of  the 
bank. 

The  language  T)f  this  section  is  relied  upon  as  conclusive  to 
show,  that  such  proceedings  were  never  contemplated  or  designed 
by  the  Legislalure,  as  proceedings  in  insolvency,  or  as  a  cessio 
honorum. 

The  proviso  of  the  29th  section  shows,  that  tlie  interest  of  the 
State  and  the  stockholders  were  alone  in  contemplation  of  the  Le- 
gislature ;  and  creditors  are  no  where  mentioned  in  the  act,  but 
in  relation  to  the  payment  in  full  of  their  claims. 
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But  suppose  that  the  defendants  should  be  in  error,  as  it  re-» 

.   gards  their  first  point,  just  slated.     They  are  the  holders  of  the 

notes  set  forth  in  their  answer,  which  are  a  part  of  the  circulation 

of  the  Bank ;  and  they  contend,  that  by  a  fair  interpretation  of  the 

law,  they  are  entitled  to  the  benefit  of  compensation. 

The  law  clearly  contemplates  the  notes  of  the  Bank,  in  circu- 
lation, as  a  debt  of  the  highest  dignity  and  privilege.  The  lan- 
guage of  the  16th  section  cannot  have  any  other  meaning.  The 
commissioners  are  directed  to  proceed  to  redeem  them  as  speedily 
HS  practicable,  and  to  accomplish  it,  they  are  authorized  to  borrow 
money  at  an  interest  often  per  cent,  per  annum,  and  to  mortgage 
or  pledge  the  property  of  the  Bank  fqr  such  loan.  Surely  it  is 
less  onerous. to  redeem  them  by  receiving  them  in  payment  of 
debts  due  to  the  Bank,  than  to  borrow  money  for  the  purpose,  on 
mortgage  or  pledge,  at  a  high  rate  of  interest,  which,  from  the 
letter  of  the  law,  as  well  as  its  spirit  and  meaning,  the  Commis* 
sioners  are  bound  to  do,  if  they  cannot  be  redeemed  in  any  other 
manner. 

This  preference  and  privilege  in  favor  of  the  circulation,  is 
again  reiterated,  in  equally  clear  language,  in  the  27th  section  of 
the  act,  which  provides  that  when  any  bank  shall  have  paid  its 
deposites  and  circulation,  or  has  deposited  the  amount  thereof  in 
some  other  bank,  or  has  made  an  arrangement  with  another  bank 
to  pay  them,  then  the  whole  management  of  the  bank  shall  be 
given  up  to  the  stockholders,  without  regard  to  its  other  liabilities, 
its  capacity  to  pay  its  other  creditors,  or  in  any  way  providing  for, 
or  protecting  them  ;  thus  clearly  showing  the  all  absorbing  solici- 
tude of  the  Legislature  was  for  the  circulation  and  deposites. 
This  view  of  the  law  might  be  supported  by  various  reasons  of 
justice  and  public  policy,  in  relation  to  the  currency  of  the  coun- 
try, and  its  credit  and  good  faith,  which  it  is  deemed  unnecessary 
to  give  at  length  here,  as  they  must  naturally  suggest  themselves 
to  the  Court. 

The  whole  context  of  this  27th  section  furnishes  another  and 
very  strong  argument  in  relation  to  the  defendant's  first  point,  that 
the  proceedings  under  this  act  were  never  intended  to  be  in  the 
nature  of  bankrupt  or  insolvent  proceedings  ;  or,  surely,  some  pro- 
vision would  have  been  made  for  the  mass  of  the  creditors,  and 
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the  whole  property  and  assets  of  the  Bank  would  not  have  been 
restored  to  the  possession  and  management  of  the  stockholders  on 
the  circulation  and  deposites  being  secured,  if  such  was  the  in- 
tention of  the  Legjislature.  The  Judge  of  the  District  Court  in 
bis  reasons  for  the  judgment  rendered  by  him,  appears  to  have 
based  his  judgment  merely  on  the  supposed  inapplicability  of  the 
proviso  in  the  1st  section  of  the  act  of  the  26th  of  March,  1842. 
See  laws  of  1842,  page  454.  We  agree  with  the  Judge  if  he 
means  to  say,  that  this  particular  case  is  not  provided  for  in  terms ; 
but  we  cannot  but  think  that  it  affords  a  very  strong  argument  in 
support  of  our  position,  and  shows,  very  clearly,  the  continued  so- 
licitude of  the  Legislature  for  the  holders  of  the  notes  of  the  Bank 
in  circulation,  and  a  strong  disposition  to  accomplish  their  speedy 
redemption  by  compensation,  or  in  discharge  of  debts  due  the 
Bank. 

In  the  Court  below  the  act  of  the  5th  of  April,  1843,  is  got  rid 
of,  because  it  was  passed  after  this  suit  was  brought.  The  facts 
are  these  :  This  suit  was  instituted  on  the  4th  day  of  April,  1843. 
The  act  was  passed  on  the  5th  of  April,  1843,  and  was  promuN 
gated  on  the  llth  day  of  April.  The  defendants' answer  was 
filed  on  the  1st  day  of  May,  1843.  The  law  was  in  full  force 
before  issue  joined. 

And  we  are  not  aware  of  any  principle  of  law,  or  statutory  pro- 
vision, which  excludes  suits  pending  from  the  operation  of  a  sta- 
tute, which  does  not  impair  the  obligation  of  the  contract  it  seeks 
to  enforce ;  and,  although  we  think  that  we  do  not  stand  in  need 
of  the  statute  of  1843  to  support  our  defence,  yet  we  cannot  help 
thinking  that  we  are  entitled  to  the  benefit  of  it. 

The  2d  section  is  full  to  our  purpose.  It  applies  to  all  banks, 
whether  in  liquidation  or  not. 

It  cannot  be  confined  to  property  banks :  1st,  because  its  lan- 
guage is  general  and  its  meaning  clear  ;  2d,  because  the  Legis- 
lature could  not  mean  to  grant  such  a  privilege  to  the  debtors  of 
banks,  for  whose  capital  the  state  was  bound,  and  deny  it  to  those 
of  the  banks  in  which  it  had  no  interest,  or  liability,  and  which, 
under  the  provision  of  the  27th  section  of  the  act  of  the  14th  of 
March,  1842,  might  revert  to,  and  remain  under  the  management 
and  administration  of  their  own  stockholders. 

Vol.  VL  50 
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MoRPflY,  J.  This  suit  is  brought  to  recover  $6500,  being  the 
amount  of  two  months'  rent  of  the  property  known  under  the 
name  of  the  St.  Charles  Hotel,  which  the  defendants  occupy 
under  a  lease  from  the  Exchange  and  Banking  Company,  bearing 
date  the  20th  of  April,  1840.  By  this  lease,  which  is  for  the 
term  of  five  years,  the  defendants  bind  themselves  to  pay  rent  at 
the  rate  of  $26,000  per  annum,  payable  in  eight  monthly  instal- 
ments, commencing  on  the  10th  day  of  November,  and  ending 
on  the  lOlh  day  of  July  in  each  year.  The  rent  sued  for  is  al- 
leged to  have  accrued  between  the  10th  of  January,  and  the  lOlh 
of  March,  1843.  The  defence  is,  that  at  the  time  the  rent  claim- 
ed became  due,  the  defendants  were,  and  still  are  the  holders  and 
owners  of  certain  notes  or  obligations  in  writing  of  the  Exchange 
and  Banking  Company,  commonly  called  bank  notes,  issued  by 
the  said  Bank  under  and  by  virtue  of  its  charter,  and  which  did, 
and  now  form  a  part  of  its  circulation,  to  an  amount  equal  to  the 
rent  demanded,  which  notes  the  defendants  annex  to  their  an- 
swer, and  plead  in  compensation  to  the  claim  of  the  petitioners, 
to  whom  the  said  notes  were  tendered  in  payment,  and  who  re- 
fused to  receive  them.  There  was  below  a  judgment  in  favor  of 
the  plaintiffs,  from  which  this  appeal  has  been  taken. 

The  plea  of  compensation  set  up  by  the  defendants  is  resisted 
on  the  ground  of  the  presumed  insolvency  of  the  Bank  from  the 
fact  of  its  having  been  placed  iii  liquidation,  on  the  15th  of 
March,  1842,  by  virtue  of  a  decree  of  the  District  Court  of  the 
First  District.  This  presumption  seems  to  be  drawn  from  the 
different  clauses  of  the  act  providing  for  the  liquidation  of  banks, 
which  in  many  respects  assimilate  the  powers,  duties  and  liabili- 
ties of  the  commissioners  to  be  appointed,  to  those  conferred  or 
imposed  on  syndics  of  insolvent  estates,  and  prescribe  the  same 
proceedings  as  those  provided  by  the  acts  relative  to  the  volunta- 
ry surrender  of  property.  From  the  provisions  of  the  act  of 
1842,  it  does  not  follow,  that  a  bank  which  goes  voluntarily,  or  is 
forced  into  liquidation,  is,  as  a  matter  of  course,  to  be  considered 
insolvent.  It  may  forfeit  its  charter  by  violating  some  of  its  pro- 
visions, without  being  in  a  state  of  legal  insolvency,  i.  c,  without 
being  unable  to  pay  ito  debts.  Were  the  insolvency  of  a  bank 
to  be  presumed  in  all  cases  of  voluntary  or  forced  liquidation, 
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the  presumption,  in  many  instances,  would  be  contrary  to  the 
true  state  of  'the  case.  Two  of  our  real  estate  banks  have  forfeit- 
ed their  charters  and  been  forced  into  liquidation,  for  having  sus- 
pended specie  payments,  or  otherwise  violated  their  charters.  Al- 
though in  winding  up  their  affairs  the  stockholders  may  sustain 
heavy  loses,  it  cannot  be  said  that  these  banks  are  insolvent ; 
and  there  are  but  few  who  doubt  their  ultimate  ability  to  pay  all 
their  debts.  In  the  present  case,  the  record  does  not  inform  us 
whether  the  stockholders  of  the  Exchange  and  Banking  Company 
have  paid  up  the  full  amounts  of  their  subscriptions.  It  is  only 
when  the  whole  amount  of  the  capital  stock  of  a  bank,  together 
with  its  assets,  is  insufficient  to  meet  its  liabilities,  that  a  bank 
can  be  said  to  be  insolvent.  However  this  may  be,  there  is  no 
evidence  whatever  before  us  of  the  insolvency  of  the  Exchange 
and  Banking  Company,  save  the  presumption  relied  on  by  the 
petitioners,  but  which,  in  our  opinion,  does  not  necessarily  result 
from  the  mere  fact  of  its  having  been  put  in  liquidation.  In  no 
part  of  the  law  of  1842,  is  the  insolvency  of  a  bank  contemplated 
as  a  cause  for  the  forfeiture  of  its  charter,  or  for  placing  it  in 
forced  liquidation. 

The  first  section  of  that  act  declares,  "  that  whenever  any 
bank  of  this  State,  located  in  the  city  of  New  Orleans,  by  any 
acty  omission,  or  violation  of  law,  shall  have  incurred  the  forfei- 
ture of  its  charter,"  &c.,  referring  generally  to  any  violation  of 
its  charter,  which  may  take  place  although  the  bank  have  ample 
means  of  meeting  ultimately  all  its  liabilities.  The  26th  section 
provides,  that  "  as  soon  as  the  commissioners  shall  have 
paid  off  all  the  debts  of  the  corporation  committed  to  their 
charge,  they  shall  distribute  any  balance  that  may  remain  in 
their  hands  among  the  stockholders  thereof,  rateably,  according 
to  the  number  of  shares  held  by  each,"  &c.  The  above  and 
other  provisions  of  the  law  of  1842,  show,  that  it  was  not  contem- 
plated by  the  Legislature  that  the  banks  placed  in  liquidation 
would,  in  all  cases,  be  insolvent,  and  that  they  should  be  treated 
as  such.  The  fact  of  insolvency  may  or  may  not  exist  when  a 
bank  forfeits  its  charter,  and  is,  in  consequence  thereof,  placed  in 
a  state  of  liquidation.  Until  such  insolvency  is  shown,  there  can 
be  no  good  reason  why  all  debts  due  to  such  a  corporation  should 
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not  be  compensated  with,  and  extinguished  by  its  obligations,  or 
notes,  held  by  its  debtors.  It  was  probably  to  obviate  all  diffi- 
culty on  this  subject,  that  the  same  Legislature  which  passed  the 
law  took  occasion  to  provide,  in  an  act  passed  at  the  same  session, 
(Acts  of  1842,  page  454,)  '*  that  nothing  contained  in  the  act  to 
provide  for  the  liquidation  of  banks,  or  other  laws  of  the  State, 
shall  be  so  construed  as  to  deny  to  any  persons  having  notes  to 
pay  in  banks  in  liquidation,  the  right  of  paying  said  notes  in  the 
bank  notes  of  said  liquidating  banks."  From  this  provision  it 
might  be  inferred  that  the  Legislature  did  not  consider  the  banks 
put  in  liquidation  in  the  light  of  declared  and  actual  insolvents, 
otherwise  they  would  have  created  a  privileged  class  of  creditors, 
by  giving  to  persons  holding  their  notes,  the  right  of  paying  with 
them  at  par.  Although  this  law  speaks  only  of  notes^  into  which 
form  almost  all  the  debts  to  banks  are  thrown,  a  liberal  and  fair 
construction  should  extend  it  to  all  debts  due  to  the  banks  not 
evidenced  by  notes.  If,  in  the  present  case,  the  Exchange  Bank 
had  taken  the  defendants'  notes  for  the  several  instalments  of  the 
lease,  as  we  understand  is  frequently  done,  the  right  of  the  latter 
to  pay  them  in  the  notes  of  the  Bank  could  not  be  questioned. 
The  accident  of  no  notes  having  been  required  by  the  Bank, 
should  not,  perhaps,  deprive  the  defendants  of  this*  right.  But 
whatever  doubts  may  have  been  entertained  in  consequence  of  the 
words  of  this  proviso,  they  have  been  removed  by  the  Legislature 
by  inserting  in  a  law  of  the  5th  of  April,  184:),  a  provision  which 
may  be  considered  as  declaratory  of  their  former  intention.  This 
provision  is  to  be  found  in  the  second  section  of  the  last  mention- 
ed act,  and  is  in  the  following  terms  :  "  It  shall  be  the  duty  of  each 
of  the  banks  of  the  State,  at  all  times,  to  receive  in  offset,  or  part 
offset  of  debts  due  to  it,  its  own  debts  when  liquidated  er  past 
due,  whether  for  circulation,  deposites,  or  arising  from  any  other 
source  whatever,  and  whether  such  banks  be  or  be  not  in  liqutda" 
tion,  and  without  reference  to  the  date  at  which  the  debtor  offer- 
ing such  tender  may  have  acquired  the  claim  by  him  offered  in 
offset."  The  terms  of  this  law  are  general,  and  apply  to  all  the 
banks  of  the  state,  whether  in  liquidation  or  not,  to  those  which 
still  retain  their  charters,  as  well  as  to  those  which  have  lost  theirs, 
and  are  in  a  train  of  liquidation.    These  provisions  of  law,  while 
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they  protect  and  uphold  the  circulation  of  the  h'quidating  banks, 
which  was  in  some  degree  a  duty  on  the  part  of  the  State  under 
whose  sanction  it  had  become  a  part  of  the  currency  of  the  coun- 
try, tend  greatly  to  facilitate  their  liquidation,  and  to  produce  ulti- 
mate solvency,  by  inducing  many  to  pay  debts  which  would 
otherwise  perhaps  have  been  lost  to  the  banks.  The  plea  of 
compensation  should,  we  think,  have  prevailed. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed ;  and  proceeding  to  render  such  judg* 
ment  as,  in  our  opinion,  should  have  been  given  below,  it  is  fur- 
ther ordered  and  decreed  that  compensation  be,  and  it  is  hereby 
allowed,  to  the  amount  of  the  rent  claimed,  on  a  surrender  being 
made  to  the  petitioners,  of  the  bank  notes  tendered  to  them  by 
the  defendants.  The  costs  of  both  courts  to  be  paid  by  the 
plaintiffs  and  appellees. 


Same  Case — On  a  Rb-heaaing. 

No  law  of  this  State  m  ezisteoce  before  164S  defined  the  inioWeney  of  a  corpora- 
tion, or  provided  for  its  volantary  or  forced  liquidation.  The  acts  of  the  14th,  and 
26th  March,  1842,  and  5th  April,  1843,  apply  alike  to  soWent  and  insolvent  banks, 
and  whether  their  liquidation  be  forced  or  voluntaiy.  They  are  special  laws,  for 
special  purposes,  and  are  to  be  construed  together,  as  in  pari  nuUeria,  To  them 
alone,  we  must  look  for  the  mode  of  proceeding,  and  for  the  powers  and  duties  of 
the  commissioners  of  liquidation.  The  Legislarure  intended  by  these  acts  to  pro- 
vide specially  for  the  holders  of  the  notes  of  the  banks  in  the  course  of  liquidation, 
and  to  make  the  circulation  of  each  bank  a  good  offset  to  debts  due  to  it.  These 
statnteMnade  it  the  duty  of  the  commissioners  to  allow  such  offsets,  and  they  vio. 
late  no  vested  right,  nor  impair  the  obligation  of  any  contract. 

BuLLARB,  J.  A  re*hearing  was  granted  in  this  case,  and  we 
have  attentively  considered  the  arguments  urged  against  the  opi- 
nion first  pronounced  by  this  court,  allowing  the  compensation. 

It  is  said  that  the  Bank  was  insolvent,  and  that  the  insolvency 
is  abundantly  shown  by  the  record,  and  is,  indeed,  notorious  ;  and 
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that  the  administration  of  the  liquidating  banks  is  to  be  conducted 
in  the  same  way  as  in  cases  of  ordinary  insolvency. 

To  this  we  may  answer,  that  no  law  of  this  State  existed  pre- 
viously to  the  year  1842,  which  defined  the  insolvency  of  a  corpo- 
ration, or  provided  for  either  its  Toluntary  or  forced  liquidation. 
We  are  not  informed  by  any  law  what  shall  constitute  the  insol- 
vency of  a  bank  or  other  joint  stock  incorporated  company  ;  and 
no  mode  of  liquidating  corporations  was  established  by  law  pre- 
vious to  the  acts  of  1842  and  1843,  which  apply  alike  to  solvent 
and  insolvent  banks,  and  whether  the  liquidation  be  forced  or  vo- 
luntary. We  are,  therefore,  to  look  to  those  acts,  and  to  them 
alone,  for  the  mode  of  proceeding,  and  for  the  powers  and  duties 
of  the  commissioners.  They  are  special  laws,  for  special  pur- 
poses, and  are  all  to  be  taken  and  constnied  together,  as  laws  in 
pari  materia. 

The  24th  section  of  the  act  of  1842,  entitled  "  an  act  to  pro- 
vide for  the  liquidation  of  banks,"  declares,  '*  that  in  all  matters 
not  herein  specially  provided  for^  the  powers,  duties  and  liabili- 
ties of  the  commissioners  shall  be  the  same  as  those  conferred  or 
imposed  on  syndics  of  insolvent  estates,  and  the  proceedings  the 
same  as  those  provided  by  the  acts  now  in  force  relative  to  the 
voluntary  surrender  of  property.** 

Now  the  act  approved  March  26th,  1842,  entitled,  ^'  an  act  to 
amend  an  act  entitled  an  act  relative  to  the  banks  of  this  State," 
&c.,  contains  a  remarkable  exception  to  the  rule  which  governs 
the  administration  of  insolvent  estates.  It  provides  that  nothing 
contained  in  the  act  to  provide  for  the  liquidation  of  banks,  or 
other  laws  of  the  State,  shall  be  so  construed  as  to  deny  to  the 
persons  having  notes  to  pay  in  banks  in  liquidation,  the  right  of 
paying  said  notes  in  the  bank  notes  of  said  liquidating  banks,  ex- 
cept when  said  notes  may  have  been  transferred  to  the  other 
banks  as  security  for  receiving  the  circulation." 

The  second  section  of  the  act  of  1843,  (approved  April  5th,) 
entitled  an  act  to  facilitate  the  liquidation  of  the  property  banks, 
&c.,  extends  this  exception  still  further,  and  makes  it  the  duty  of 
each  of  the  banks  of  the  State,  at  all  times,  to  receive  in  offset  or 
part  offset  of  debts  due  to  it,  its  own  debts  when  liquidated  and 
past  due,  whether  for  circulation,  deposites,  or  arising  from  any 
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Other  source  whatever,  and  whether  such  banks  be  or  be  not  in 
liquidation,  and  without  reference  to  the  date  at  which  the  debtor 
offering  such  tender  may  have  acquired  the  claim  by  him  offered 
in  offset. 

These  actions  contain  other  exceptions  to  the  rule  which  pre- 
vails in  the  administration  of  insolvent  estates.  The  18th  section, 
for  example,  provides  that  whenever  a  distribution  is  to  be  made 
by  the  commissioners,  they  shall  make  a  reservation  of  funds 
equal  to  one«third  of  the  amount  of  the  outstanding  notes  in  circu- 
lation for  at  least  one  year  after  the  filing  of  the  tableau,  exclusive 
of  the  notes  held  by  banks  bound  to  take  up  a  part  of  the  notes  of 
the  liquidating  banks. 

It  appears  to  us,  therefore,  clear,  that  the  Legislature  intended 
to  make  special  provision  for  the  bill  holders,  and  to  make  the  cir- 
culation of  the  bank  always  a  good  offset  to  debts  due  to  the  liqui- 
dating banks.  The  justice  or  policy  of  particular  laws  does  not 
concern  the  judicial  department ;  but  it  would  appear  but  just, 
that  those  who  had  received  bank  notes  as  money,  under  the 
sanction  of  the  Legislature,  should  be  particularly  favored. 

The  objection  that  the  law  is  retroactive,  would  have  more 
force,  perhaps,  if  urged  by  other  creditors  of  the  bank.  As  it  re- 
lates to  the  commissioners,  it  is  enough  to  say,  that  the  statutes 
make  it  their  duty  to  allow  the  offset,  and  that  they  violate  no 
vested  right,  and  do  not  appear  to  us  to  impair  the  obligation  of 
contracts. 

The  judgment  rendered  remains  undisturbed. 


Alexander  Gordon  t;.  Adelin  Drbux  and  another. 

Defendants  saed  as  maker  and  endorser  of  a  note,  severed  in  their  defence.  There 
was  a  judgment  in  favor  of  the  plaintiff  against  the  maker,  but  against  him  as  to 
the  endorser ;  and  he  appealed  from  the  latter  alone.  On  a  motion  to  dismiss  the 
appeal,  on  the  ground  that  the  maker  of  the  note  was  not  made  a  party  to  the 
appeal :  Hdd,  that  defendants  having  severed  in  their  defence,  and  their  interests 
being  distinct,  it  wss  unnecessary  to  cite  a  party  who  had  no  interest  in  the  matter 
in  controversy  between  his  co-defendant  and  the  plaintiff. 

It  is  no  ground  for  disnuMing  an  appeal  from  a  final  judgment,  that  the  record  does 
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not  contain  testimony,  not  reduced  to  writinsr,  taken  in  support  of  an  exception  of 
the  other  party,  the  judgment  sustaining  which  was  acquiesced  in  by  the  appel* 
lant,  and  had  its  effect. 

The  first  section  of  the  act  of  13  March,  1827,  authorizing  notaries,  or  others 
acting  as  such,  by  a  certificate  added  to  the  protest  of  a  note,  or  bill,  &«.,  to  sUta 
the  manner  in  which  notices  of  protest  were  served  or  forwarded,  and  declaring  that 
a  certified  copy  of  such  certificate  shall  be  evidence  of  all  the  matters  therein 
stated,  applies  to  acts  done  by  the  notary  in  his  official  capacity,  and,  therefore, 
within  the  territorial  limits  of  his  authority  as  such.  But  where  an  act  was  done 
by  him,  such  as  serving  a  notice  of  protest,  in  a  parish  in  which  he  had  no  capa- 
city to  act,  the  same  degree  of  faith  and  credit  is  not  given  to  his  written  and  un- 
sworn ststement.  In  such  a  case  be  should  be  sworn  and  examined  as  an  ordi- 
nary witness,  as  he  must  be  considered  to  have  acted  unofiicially,  and  not  under  his 
oath  of  ofiice. 

In  an  action  against  the  maker  and  endorser  of  a  note,  the  defendants  excepted  to 
the  action  as  premature,  on  the  ground  that  the  amount  claimed  by  plaintiff  was  not 
yet  demandable ;  as  the  latter,  after  the  maturing  of.  the  note  sued  on,  by  a  special 
agreement  with  the  drawer,  for  a  consideration  received  from  him,  had  granted  him 
a  certain  time  within  which  to  pay  ihe  note,  which  delay  had  not  yet  expired.  The 
exception  was  sustained.  After  the  expiration  of  the  delay,  the  i^aintiff  obtained 
a  judgment  by  default,  which  was  set  aside,  the  defendants  filing  sepsrate  answers, 
and  the  endorser  urging  that  he  had  been  discharged  by  the  delay.  There  was  % 
judgment  against  the  maker,  but  in  favor  of  the  endorser.  On  appeal :  Held,  that 
though  the  fact  of  granting  the  delay  was  shown,  the  exception  having  been  pleaded 
by  both  defendants,  proved  that  the.  endorser  knew  that  the  delsy  had  been  granted, 
and  consented  to  it,  and  that,  having  enjoyed  the  benefit  of  the  plamtiff  *s  indulgence, 
be  is  not  discharged. 

APPBA.L  from  the  District  Court  of  the  First  District,  Bucha- 
nan j  J. 

Bodinj  for  the  appellant.  In  this  case  the  question  arises, 
whether  a  Notary  can  give  an  official  attestation  of  a  fact  occur- 
ring out  of  the  place  of  his  jurisdiction,  when  it  is  his  own  act  to 
which  he  certifies  ? 

The  presumption  that  the  notary  served  the  notice  himself, 
since  he  certifies  it  under  his  oath,  is  not  destroyed.  The  ques- 
tion is  simply  as  to  the  sufficiency  of  the  proof,  not  as  to  the  exis- 
tence of  the  fact,  which  stands  uncontradicted.  Can  he  give  an 
official  certificate  of  the  fact,  so  as  to  supersede  the  necessity  of 
his  appearance  in  Court  as  a  general  witness  ?  Is  his  certificate  a 
sufficient  proof  of  itself? 

If  a  protest,  and  a  certificate  of  protest,  were  authentic  acts, 
the  question  would  perhaps  be  answered  in  the  negative ;  because 
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the  rule  seems  to  be,  that  an  authentic  act  is  proof,  peruse,  of  all 
agreements  and  facts  accomplished  tempore  instrumenti  gesti. 
.  But  a  certificate  of  notice  of  protest,  under  our  statute  of  1827, 
is  not  an  authentic  act  10  La.  209.  It  is  a  notarial  attestation, 
to  which  the  act  gives  full  credit,  merely  on  account  of  the  faith 
and  confidence  due  to  an  official  oath,  the  witnesses  being  required 
only  to  attest  the  entry  on  the  records  of  the  Notary.  See  16 
La,  664. 

Notaries  cannot,  surely,  be  called  upon  to  give  such  official  at- 
testations out  of  the  parish  for  which  they  have  been  commis- 
sioned ;  because,  out  of  its  limits,  their  capacity  ceases.  "  //  leur 
est  defendu  (f  instrumenier^  c^est  a  dire  de  recevoir  des  actes  hors 
de  leur  ressort''    Toullier,  Vol.  8,  No  72. 

But  which  is  the  instrument  which  requires  their  competency  ? 
It  is  clearly  the  protest  itself.  If  the  demand  of  payment  is  to  be 
made  in  the  parish  of  Orleans,  a  Notary  Public  cf  that  parish 
must  be  used.  The  residence  of  the  maker  or  acceptor  settles 
the  jurisdiction,  no  matter  where  the  notices  of  protest  are  to  be 
served.  The  notices  to  endorsers,  and  the  certificate  of  service 
of  those  notices,  are  but  an  accessary  to  the  principal  act  or  main 
instrument.  Who  is  to  perform  the  accessary  ?  The  Notary  who 
made  the  demand  and  protest.  And  his  certificate  of  '*  the  manner 
in  which  any  notices  of  protests  to  drawers,  endorsers,  or  other 
persons  interested,  were  served  or  forwarded,  will  be  evidence  of 
the  matters  therein  stated."    AcL  of  1827,  §  1. 

Nothing  but  the  fact  of  incompetency  can  invalidate  the  certifi- 
cate of  a  Notary.  That  competency,  in  the  case  of  the  protest  of 
a  bill  or  note,  depends  upon  the  residence  of  the  drawers,  that 
is,  on  the  place  where  the  demand  and  protest  are  to  be  made. 
The  moment  that  he  is  seized  with  jurisdiction  over  the  principal 
matter,  his  capacity  is  vested  to  complete  any  other  accessary  act, 
and  his  certificate  must  be  held  to  be  valid,  if  it  attests  no  act  but 
his  own. 

Another  construction  of  the  statute  of  1827,  would  render  it, 
in  many  instances,  inapplicable  to  our  distant  parishes.  Suppose 
a  protest  is  to  be  made  by  a  Notary,  or  Parish  Judge,  of  a  dis- 
tant and  yet  thinly  populated  county,  where  no  post  office  is  yet 
established.  After  protesting  the  bill,  notices  are  prepared  to  be 
forwarded  to  an  endorser  living  in  the  citv.    What  will  the  Notary 
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do?  Shall  he  cross  the  line  of  his  parish  to  deposite  in  the 
adjoining  post  oflSice,  the  letter  or  notice  directed  to  the  endorser? 
If  there  is  no  post  office  within  his  own  parish,  the  notice  musC 
not  be  sent  at  all ;  or  rather,  if  sent  by  him,  there  shall  never  be 
any  official  attestation  of  it,  because  the  line  of  jurisdiction  has 
been  crossed,  in  order  to  forward  the  notice ;  and  the  Notary  can- 
not testify  out  of  his  certificate,  a  fact  performed  by  him  out  of  his 
jurisdiction. 

Such  cannot  have  been  the  legislative  intent.  It  might  be  true, 
even  in  relation  to  authentic  acts,  which  prove,  contra  omnes,  only 
such  agreements  and  facts  as  are  the  objects  of  the  contracting 
parties,  that  in  some  cases  they  are  evidence  of  matters  accom- 
plished, out  of  the  notarial  jurisdiction  of  the  officer.  For  in- 
stance, the  statute  requiring  Notaries  to  give  written  notice  to  the 
members  of  family  meetings,  to  attend  at  their  office  on  the  day  ap- 
pointed by  the  order  of  court.  Some  of  those  members  may  be 
residents  of  a  neighboring  parish  within  a  radius  of  thirty  miles. 
Yet  the  fact  of  the  letter  having  been  carried  by  the  Notary  himself 
may  be  attested.  He  can  send  it  by  private  conveyance,  and 
certify  it  to  have  been  sent  in  that  manner.  But  if  he  does  it 
himself,  why  should  not  his  certificate  be  as  good  ? 

In  the  same  way,  the  Notary  who  has  protested  a  bill,  is  bound 
to  give  or  send  notice  to  the  endorsers.  The  statute  of  1827  has 
not  changed  the  mercantile  law.  The  notice  may  be  sent  by 
private  conveyance,  or  by  mail.  If  he  puts  the  notice  in  the 
post  office,  the  Notary's  certificate  is  good,  because  it  certifies  his 
own  act.  If  the  notice  is  sent  by  private  conveyance,  the  certi- 
ficate of  the  Notary  is  not  good,  because  it  contains  the  attestation 
of  an  act  done  by  another  than  himself;  but  if  he  carries  the  no- 
tice himself,  or  crosses  the  parish  line  to  put  the  notice  into  the 
letter  box,  these  being  his  own  acts,  his  certificate  should  have 
full  faith  and  credit,  because  his  competency  has  at  once  been 
vested  as  to  any  act  or  fact  in  relaticoi  to  the  protest,  by  the  place 
of  the  demand,  or  residence  of  the  maker. 

Bartlett,  contra.  The  appeal  should  be  dismissed  :  firsts  for 
the  want  of  necessary  parties;  secondly,  because  the  record 
does  not  contain  all  the  evidence  introduced  below.  Dorset/  v. 
Harding  et  al  1  Robinson,  32.    Bell  v.  Morrison,  1  lb.  543. 
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The  State  ▼.  Oook^  16  La.  237.  Johnson  y.  Spearing,  15  lb. 
252.    lb.  435.     19  La.  91. 

Simon,  J.  This  is  a  suit  against  the  drawer  and  endorser  of  a 
promissory  note.  The  defendants  filed  an  exception,  stating  that 
the  action  was  prematurely  instituted,  and  the  claim  set  up  against 
them  not  yet  demandable,  inasmuch  as  the  plaintiff,  after  the  ma- 
turity of  the  note  sued  on,  by  special  agreement  with  the  drawer, 
for  certain  considerations  receiyed  from  said  drawer,  gave  him 
time  to  pay  the  note,  to  wit,  a  delay  of  sixty  days,  which  has  not 
yet  expired,  and  until  the  expiration  of  which,  the  plaintiff  agreed 
not  to  proceed  to  enforce  the  payment  of  the  note.  The  defen* 
dants  prayed  for  a  dismissal  of  the  action. 

After  hearing  the  testimony  adduced  by  the  defendants,  this 
exception  was  sustained  by  the  court,  a  qua,  which  ordered,  that 
the  suits  should  be  continued  for  sixty  days  from  the  day  of  the 
protest  of  the  note  sued  on.  This  judgment  was  acquiesced  in  by 
the  plaintiff,  who  took  no  appeal  therefrom.  After  the  expiration 
of  the  delay,  the  latter  moved  the  court  for  a  judgment  by  default 
against  the  defendants. 

The  defendants  severed  in  their  answers  to  the  merits.  The 
drawer  of  the  note  plea'ded  want  of  consideration  ;  and  the  en- 
dorser, after  pleading  want  of  notice,  averred,  that  if  he  ever  was 
indebted  to  the  plaintiff  as  endorser,  his  liability  has  been  released 
in  consequence  of  the  plaintiff  having  given  time  to  the  drawer  of 
the  note,  without  his,  the  endorser's,  consent  or  knowledge. 

On  these  issues  judgment  was  rendered  below  in  favor  of  the 
plaintiff  against  the  drawer  of  the  note,  and  against  him  in  favor 
of  the  endorser,  from  which  the  plaintiff  has  appealed. 

A  motion  has  been  made  to  dismiss  this  appeal  on  two  grounds  : 

First.  That  all  the  necessary  parties  are  not  before  the  court, 
as  one  of  the  defendants,  the  drawer  of  the  note,  has  not  been 
made  a  party  to  the  appeal.  Second.  That  the  record  does  not 
contain  the  evidence  on  which  the  case  was  tried. 

L  This  suit  was  brought  against  the  defendants,  in  solido,  and 
judgment  was  obtained  by  the  plaintiff  against  one  of  them.  The 
plaintiff  appealed  from  the  judgment  rendered  against  him  in  fa- 
vor of  the  defendant,  who  was  released  from  the  obligation  de- 
clared upon  in  the  petition  ;  and  we  are  unable  to  see  any  good 
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reason  why  he  should  have  appealed  from  a  judgment  renderedin 
his  favor.  The  defendants  had  severed  in  their  defences  before 
the  inferior  court ;  their  interests  were  distinct  and  separate  ;  and 
it  seems  to  us,  that  there  was  no  nece&sity  to  bring  before  us  a 
party  who  had  no  interest  in  the  matter  in  controversy  between 
his  co-defendant  and  the  plaintiff.  The  judgment  appealed  from, 
and  complained  of,  does  not  concern,  in  any  manner,  the  drawer 
of  the  note. 

II.  The  evidence  upon«  which  the  merits  of  this  case  were 
tried,  is  all  contained  in  the  record.  It  is  true  that  the  testimony 
of  several  witnesses  who  were  examined  in  support  of  the  defen- 
dants' exception,  was  not  taken  down  in  writing,  and  is  not  copied 
in  the  record ;  but  the  judgment  rendered  thereon  has  had  its  ef- 
fect, having  been  acquiesced  in  by  the  appellant,  who  only  com- 
plains of  the  final  judgment  rendered  on  the  evidence  which  was 
adduced  on  the  trial  of  the  cause  below,  after  issue  joined  by  the 
defendants  ;  and  it  is  the  correctness  of  the  latter  only  which  we 
are  called  upon  to  examine. 

On  the  merits  of  the  defence  set  up  by  the  appellee,  the  case 
presents  two  distinct  questions  : 

First.  Is  the  notice  of  protest  sufficiently  proved  to  have  been 
given  to  the  endorser,  by  the  Notary's  stating  in  his  certificate 
that  the  same  was  delivered  to  said  endorser  himself ^  when  it  ap- 
pears that  if  it  were  so  delivered  by  the  Notary,  the  latter  roust 
have  done  so  out  of  his  parish  ?  or,  in  other  words,  can  a  Notary 
give  an  oflScial  attestation  of  a  fact  occurring  out  of  the'  place  of 
his  jurisdiction,  when  it  is  his  own  act  which  he  certifies  ?  Se- 
cond.  Was  the  delay  granted  by  the  court,  a  quay  to  the  defen- 
dants, in  sustaining  their  exception,  consented  to  by  the  plaintiff, 
without  the  consent  and  knowledge  of  the  appellee  ? 

I.  The  Notary  states  in  his  certificate,  that  '*  the  parties  to  the 
note  were  duly  notified  of  the  protest,  by  letters  to  them  hy  me 
written  and  addressed,  served  on  them  respectively  in  the  manner 
following,  viz :  by  delivering  the  one  for  F.  Roy  to  himself,"  &c. ; 
and  from  an  admission  found  in  the  record,  it  is  established,  that 
on  the  1st  of  April,  1843,  (the  day  on  which  the  notice  was  served 
on  the  endorser,)  the  defendant,  F.  Roy,  was  confined  to  his  house 
in  the  parish  of  St.  Bernard  by  sickness.    Hence,  it  is  necessari- 


Digitized  by 


Google 


JANUARY,  1844.  405 


Gordon  ▼.  Ureuz  and  ftoother. 


1y  inferred  that  the  Notary,  having  served  the  notice  himself,  must 
have  crossed  over  the  parish  line  in  order  to  make  a  personal  ser- 
vice on  the  defendant ;  and  it  is  contended  that  the  official  certifi- 
cate of  the  fact  showing  the  personal  service  of  the  notice,  super- 
.  sedes  the  necessity  of  his  appearance  in  court  as  a  witness,  and 
that  such  certificate  is  a  sufficient  proof  of  itself. 

Under  the  statute  of  the  13th  of  March,  1827,  (BuIIard  &  Cur- 
ry's Digest,  p.  43,)  Notaries,  or  persons  acting  as  such,  are  au- 
thorized, by  a  certificate  added  to  their  protest,  to  state  the  man- 
ner in  which  any  notices  of  protest  to  drawers,  endorsers,  &c., 
were  served  or  forwarded ;  and  wherever  they  shall  have  done  so, 
a  certified  copy  of  such  certificate  shall  be  evidence  of  all  the  mat- 
ters therein  stated.  We  understand  by  this  law,  that  whenever  a 
Notary,  in  his  official  capacity,  and,  therefore,  within  the  extent 
of  bis  jurisdiction  as  such,  has  done  any  act  going  to  show  the 
manner  in  which  notices  of  protest  were  served,  or  forwarded,  the 
statement  thereof  contained  in  his  certificate  shall  have  the  same 
effect,  as  proof,  as  though  the  fact  were  proved  by  his  testimony 
given  under  oath.  For  instance,  if  the  notice  is  deposited  in  the 
post  office  by  the  Notary  and  forwarded  by  mail,  or  served  per- 
sonally by  him  upon  an  endorser,  or  in  any  other  manner,  within 
the  limits  of  his  jurisdiction,  his  statement  of  such  facts,  from  the 
credit  which  the  law  attaches  to  the  acts  of  such  officers  performed 
under  theirofficial  oath,  shall  be  believed,  and  no  other  proof  shall  be 
required.  But  we  are  not  prepared  to  say,  if  the  act  performed 
is  done  by  him  in  a  parish  in  which  he  has  no  capacity  to  act, 
that  the  same  degree  of  faith  and  credit  should  be  given  to  his 
written  and  unsworn  attestation.  In  the  latter  case,  he « should  be 
sworn  and  examined  as  an  ordinary  witness.  Here,  when  the 
Notary  served  the  notice  on  the  endorser  personally  in  the  parish 
of  St.  Bernard,  his  capacity  was  suspended.  He  made  such  ser- 
vice as  any  other  individual  would  have  done.  He  was  not  act- 
ing under  his  oath  of  office.  He  was  out  of  his  legal  jurisdiction  ; 
anditseems  tous,thatif  we  were  to  permit  him  to  attest  this  fact 
officially  after ^  his  return  to  his  office,  and  to  give  efiect,  as  evi- 
dence, to  his  official  statement  of  an  act  by  him  performed  in  a 
parish  in  which  he  was  incompetent,  it  would  be  recognizing,  and 
even  vesting  Notaries,  with  such  powers  as  our  Legislature  never 
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can  have  contemplated.  We  are  of  opinion  that  the  evidence  of 
notice,  furnished  in  this  case,  by  the  production  of  the  Notary's 
official  certificate,  is  insufficient ;  and  that  on  this  ground,  the 
plaintiff  should  have  been  nonsuited. 

II.  An  affirmative  answer  to  this  question,  vvould  go  to  the  ab-. 
solute  discharge  of  the  endorser ;  and  this  is  the  ground  upon 
which  judgment  was  rendered  below,  against  the  plaintiff,  in  fa- 
vor of  the  appellee.     The  latter  contends  that  time  was  granted  to 
the  drawer  of  the  note,  without  his  consent  and  knowledge  ;  and 
the  judgment  of  the  inferior  court  sustaining  the  exception,  is  re- 
ferred to  as  evidence  of  the  fact.-    It  is  true  that  sixty  days  were 
allowed  to  the  defendants  before  filing  their  answer  to  the  merits, 
in  consequence  of  the  agreement  alleged  in  their  exception,  that 
is  to  say,  because  the  facts  therein  stated  were   satisfactorily 
proven ;  but  the  exception  was  set  up  by  both  defendants,  who 
joined  in  the  same  plea,  and  it  is  no  where  stated  in  the  exception 
that  such  time  was  given  by  the  plaintiff  without  the  consent  or 
knowledge  of  the  appellee.    They  both  say  that  the  suit  was  pre- 
maturely instituted  ;  they  both  claim  the  benefit  of  the  time  al- 
leged to  have  been  agreed  upon  between  the  plaintiff  and  the 
drawer ;  and  both  aver  that  until  the  expiration  of  the  delay  allow- 
ed, the  plaintiff  cannot  proceed  to  enforqe  the  payment  of  the  note 
sued  on,  which,  they  both  say,  is  not  yet  due  or  payable.      This 
exception,  which  was  sustained,  clearly  shows  that  the  appellee 
not  only  knew  that  the  delay  claimed  had  been  allowed  by  the 
plaintiff,  but  that  he  had  also  consented  to  its  being  granted.     He 
knew  it  so  well,  that  he  made  use  of  the  same  plea,  and  obtained 
the  postponement  of  the  suit  for  sixty  days.      Far  from  making 
opposition  to  the  delay,  he  enjoyed  the  benefit  of  the  plaintiff's  in- 
dulgence, without  suggesting  in  any  manner  that  it  had  been  al- 
lowed without  his  knowledge  and  against  his  consent ;  and  we 
must  come  to  the  conclusion,  that  the  appellee  is  not  entitled  to 
his  discharge. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from,  which 
is  hereby  affirmed,  be  so  modified  as  to  be  in  favor  of  the  appel- 
lee as  in  case  of  nonsuit,  with  costs  in  the  lower  court,  those  in 
this  court  to  be  borne  by  the  appellee. 
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Timothy  C.  Twichel  v.  Hortaire  Andry  and  wife.        iiw  448' 

The  insolvency  of  a  hnabandi  who  has  made  a  surrender  of  his  property,  does  not  de- 
priye  him  of  his  marital  power,  of  appearing  in  court  to  assist  his  wife,  nor  prevent 
his  being  made  a  defendant  for  that  purpose.    C.  P.  118. 

Plaintiff,  a  builder,  having  erected  certain  houses  on  lots  belonging  to  the  hasband  of 
the  appellant  and  a  third  person,  the  wife  intervened  in  a  notarial  act  of  settlement 
between  the  builder  and  her  husband,  and  bis  co-proprietor,  for  the  purpose  of  re- 
nouncing her  legal  mortgage  on  her  husband's  property.  It  was  stipulated  by  the 
act,  that  certain  notes  should  be  given  by  the  husband  and  his  co-proprietor,  for  a 
balance  of  the  price  doe  to  the  builder,  which  were  executed  and  identified  with  the 
act ;  and  the  builder's  privilege  was  expressly  reserved  to  the  amount  of  the  notes. 
The  appellant  having  subsequently  obtained  a  judgment  of  separation  of  property, 
ascertaining  her  rights,  levied  a  fi.  fa.^  on  all  the  property  of  the  husband,  and, 
among  the  rest,  on  his  undivided  half  of  the  lots  on  which  the  buildings  were 
erected.  T&e  whole  was  adjudicated  to  the  appellant,  who,  in  part  payment  of  the 
price,  assumed  to  pay  the  amount  of  the  note  sued  on,  as  due  to  the  bidtderbyprifou 
lege  in  his  favor  resulting  from  a  dudiding  contraa.  In  an  action  against  the  wife 
for  the  amount  of  the  note  :  Held^  that  though  the  debt  originated  in  a  contract  of 
the  husband's  for  improving  his  own  property,  the  price  of  the  property  purchased 
at  the  Sheriff's  sale,  was  the  conaidention  for  which  she  assumed  to  pay  the  debt, 
which  was  contracted  for  her  private  bene6t ;  (C.  P.  683,  706, 707  ;)  that  the  stipu- 
lation  in  the  act  was  for  the  benefit  of  a  third  person,  who,  by  the  institution  of  the 
suit,  consented  to' avail  himself  of  the  advantage  stipulated  in  his  favor ;  (C.  C.  1884. 
C.  P.  35  ;)  that  plaintiff  acquired  under  the  stipulation,  the  right  of  exercising  his 
privilege  on  the  property  subject  thereto,  and  also  of  enforcing  his  claim  against 
the  appellant  personally  ;  and  that  there  should  be  judgment  for  the  plaintiff. 
A  third  possessor,  personally  liable  for  the  debt,  is  not  entitled  to  the  exceptions 
which  one  not  so  bound,  might  oppose  to  the  creditor's  hypothecary  action,  and 
cannot  relinquish  the  property  mortgaged.    C.  C.  3366,  3368. 

Appeal  from  the  City  Court  of  New  Orleans,  Collins,  J. 

Wharton,  for  the  plaintiff. 

Castera,  for  the  appellant. 

Simon,  J.  The  plaintiff  seeks  to  recover  the  sum  of  $750 
with  interest,  alleged  in  the  petition  to  be  due,  in  solido,  by  the 
defendants,  who  are  husband  and  wife,  upon  a  note  subscribed  by 
the  husband,  to  the  order  of  William  Debuys,  and  endorsed  by 
the  latter  ;  the  amount  whereof  appears,  on  the  face  of  the  note, 
to  be  secured  by  privilege  on  certain  buildings,  according  to  the 
stipulations  contained  in  a  notarial  act  which  was  duly  recorded, 
and  in  consideration  of  which  buildings,  the  same  was  executed. 
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The  wife  first  pleaded,  that  being  a  married  woman,  she  could 
not  appear  in  court  without  the  authority  of  her  husband,  or  of  the 
court.  On  this  exception,  the  Judge,  a  quo,  conceived  that, 
although  the  suit  was  brought  against  both  husband,  and  wife,  it 
was  proper  that  he  should  authorize  the  wife  to  make  her  defence 
without  the  assistance  of  her  husband ;  and  he  gave  an  order 
accordingly. 

bhe  answered  to  the  merits  by  pleading,'  that  she  is  not  in  any 
manner  indebted  to  the  plaintiff;  that  the  debt  sued  on  was  con- 
tracted by  her  husband  during  the  marriage  ;  that  whether  separa- 
ted in  property  from  him  or  not,  she  cannot  bind  herself  for  her 
husband,  or  conjointly  with  him,  for  debts  contracted  by  him 
before  or  during  the  marriage ;  and  that  she  is  separated  in  pro- 
perty from  her  co-defendant.  She  also  avers,  that  having  become 
the  purchaser  of  her  husband's  property,  she  can  only  be  prose- 
cuted by  an  hypothecary  action  ;  that  her  husband  is  in  insolvent 
circumstances  ;  and  that  no  action  can  be  maintained  against  her- 
self, until  a  syndic  be  legally  appointed. 

Judgment  was  rendered  below  against  the  wife  for  the  amount 
sued  for,  with  privilege  as  prayed  for  in  the  petition  ;  from  which 
judgment  she  has  taken  this  appeal,  with  the  assistance  and 
authorization  of  her  husband. 

The  record  contains  a  bill  of  exceptions,  in  which  it  is  stated, 
that  the  appellant  objected  to  going  into  the  trial  of  this  cause,  on 
the  ground  that  her  co-defendant  having  applied  for  the  benefit  of 
the  insolvent  laws  of  this  State,  can  no  longer  be  a  party  to  the 
suit,  and  that  she  is,  therefore,  not  authorized  and  assisted  by  him 
as  required  by  law.  This  objection  was  overruled  by  the  court, 
a  qua,  and  the  case  ordered  to  be  tried,  to  which  opinion  of  the 
inferior  court,  her  counsel  excepted. 

The  insolvency  of  the  appellant's  husband  and  co-defendant, 
appears  to  have  beeh  taken  for  granted,  for  there  is  no  evidence 
in  the  record  to  show  it,  except  a  document  entitled  a  '*  Schedule 
of  the  affairs  of  H.  Andry."  But,  supposing  him  to  have  be- 
come insolvent  during  the  pendency  of  the  suit,  this  could  not 
preclude  him  from  appearing  in  court  to  assist  and  authorize  his 
wife.  This  insolvency  did  not  deprive  him  of  the  marital  power, 
and  he  could  still  be  made,  or  kept  in  court,  as  a  party  defendant 
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for  that  purpose.  Code  of  Practice,  art.  118.  4  La.  258.  Here, 
however,  besides  the  assistance  of  her  husband,  upon  whom  a 
citation  had  been  served,  there  was  also  the  authorization  of  the 
Judge,  granted  in  consequence  of  the  appellant's  exceptions  ;  and 
we  are  unable  to  perceive  the  object  of  her  counsel  in  objecting  to 
proceed  to  the  trial,  unless  he  wished  that  his  client  should  be 
assisted  by  the  syndic  of  her  husband's  estate,  to  whom  the  law 
gives  no  such  authority.    The  objection  was  properly  overruled. 

On  the  merits,  the  record  discloses  the  following  facts  :  H.  Andry 
and  Wm.  Debuys  entered  into  a  building  contract  with  two  under- 
takers, who  agreed  to  build  three  houses  or  stores  on  three  lots  of 
ground  belonging  to  said  Andry  and  Debuys,  for  a  certain  sum  of 
money,  to  be  paid  at  certain  periods  mentioned  in  their  notarial 
contract,  for  a  part  of  which,  by  an  authentic  act  of  settlement 
subsequently  passed  with  the  undertaker,  the  owners  of  the  lots 
gave  two  notes  of  $750  each,  (one  of  which  is  the  note  annexed 
to  the  plaintiff's  petition,)  with  an  express  reservation  of  the 
builder's  privilege  on  the  three  stores,  to  the  extent  of  the  notes 
and  interest.  The  notes  were  accordingly  identified  with  the  act, 
by  being  paraphed  ne  varietur^  by  the  notary.  I'he  appellant 
had  intervened  in  this  act  for  the  purpose  of  renouncing  her  legal 
mortgage  on  her  husband's  property. 

Several  months  afterwards,  the  appellant  having  obtained  a 
judgment  of  separation  of  property  against  her  husband,  in  which 
her  rights  were  liquidated  at  a  very  large  amount,  issued  an  exe- 
cution against  him,  which  was  levied  on  all  his  property,  and 
among  others,  on  his  undivided  half  of  the  three  lots,  on  which 
the  three  stores  had  been  erected,  and  which  were  subject  to  the 
builder's  privilege.  All  this  property  was  offered  for  sale  by  the 
Sheriff,  and  adjudicated  to  the  appellant  for  the  sum  of  $5400, 
in  part  payment  of  which  she  assumed  the  payment  of  the  sum  of 
$750,  (the  amount  of  the  note  sued  on,)  due  to  the  undertaker^ 
secured  by  privilege  in  their  favor  resulting  from  a  building  con- 
tract^ 6cc.y  so  that  she  became  personally  bound  to  pay  the  amount 
sued  for,  as  part  of  the  price  or  consideration  of  the  property  pur- 
chased by  her  at  the  Sheriff's  sale.  At  that  time,  the  note  sued 
on  was  under  protest,  being  endorsed  by  Wm.  Debuys,  and  by 
the  plaintiff,  who  claims  the  amount  thereof  as  his  property. 

Vol.  VI.  52 
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From  the  answer  filed  by  the  appellant,  the  defence  appears  to 
be  twofold :  First,  That  she  is  not  bound  to  pay  the  amount 
claimed,  as  she  could  not  bind  herself  for  her  husband,  or  con- 
jointly with  him,  for  a  debt  contracted  during  the  marriage. 

Second,  That  as  the  purchaser  of  her  husband's  property,  she 
could  only  be  proceeded  against  as  a  third  possessor,  by  an  hy- 
pothecary action. 

I.  This  debt  was  not  contracted  by  the  appellant  for  the  benefit 
of  her  husband  or  of  the  community.  It  is  true,  it  originated  from 
a  contract  entered  into  by  the  husband  for  the  purpose  of  impro- 
ving property  which  belonged  either  to  him  or  to  the  community; 
but  the  consideration  for  which  she  assumed  to  pay  the  debt,  was 
the  price  of  property  by  her  acquired  at  the  Sheriff's  sale,  and 
which,  under  articles  706  and  707,  of  the  Code  of  Practice,  she 
became  bound  to  pay  to  the  priyileged  creditor,  as  a  part  of  the 
price  of  the  adjudication.  The  plaintiff's  priyilege  was  prefera- 
ble to  the  appellant's  legal  mortgage;  nay,  she  had  even  re- 
nounced her  mortgage  in  favor  of  the  then  holder  of  the  note  sued 
on.  She  knew  that  the  debt  must  be  satisfied  first ;  and,  in  as- 
suming the  payment  thereof,  she  did  nothing  but  what  any  other 
individual  purchaser  of  property  at  a  Sheriff's  sale  would  do,  in 
discharge  of  the  price  of  the  adjudication.  This  debt  was  con- 
tracted by  the  appellant  for  her  private  benefit.  Under  art.  688 
of  the  Code  of  Practice,  she  had  a  right  to  bid  for  the  property 
seized  and  offered  for  sale,  on  the  same  terms  as  any  other  per- 
son. The  proceedings  had  in  obtaining  her  judgment  against  her 
husband,  in  issuing  the  execution,  and  in  carrying  the  sale  into 
effect,  were  had  under  the  authority  of  the  Judge,  before  whom 
her  suit  had  been  instituted,  her  husband's  interest  in  the  same 
being  adverse  to  hers ;  and  it  is  obvious  that  she  cannot  keep  the 
property  by  her  purchased,  without  paying  the  price  thereof. 
Art.  2412  of  the  Civil  Code,^  does  not  apply  to  such  a  case. 

II.  This  ground  of  defence  is  also  untenable.  Jia  we  have 
already  said,  the  appellant  having  assumed  the  payment  of  the 
note  sued  on,  became  personally  bound  to  pay  the  amount  thereof 
as  a  part  of  the  price  of  the  adjudication  of  the  pr(^erty  purchased 
at  the  Sheriff's  sale.  It  was  a  stipulation  made  for  the  benefit 
of  a  third  person,  who  by  the  institution  of  this  suit,  consents  to 
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a^ail  himself  of  the  advantage  stipulated  in  his  favor.  Civil 
Code,  art.  1884.  Code  of  Practice,  art.  35.  It  is  clear,  that  the 
plaintiff  has  not  only  acquired  the  right,  under  the  stipulation,  of 
exercising  his  privilege  on  the  property  subject  thereto,  but  also 
of  enforcing  his  claim  against  the  appellant  personally.  2  La.  135. 
4  lb.  238.  5  lb.  316.  18  lb.  42.  It  is  well  known,  that  a  third 
possessor  who  is  personally  liable  to  pay  the  debt,  is  not  entitled 
to  the  exceptions  which  he  might  otherwise  oppose  against  the 
creditor's  hypothecary  action,  and  cannot  relinquish  the  property 
mortgaged.     Civil  Code,  art.  3366  and  3368. 

Judgment  affirmed. 


The  Second  Municipality  of  New  Orleans  v.  The  Orleans 
Cotton  Press  Company. 

Under  an  ordinance  of  the  Council  of  the  Second  Municipality  of  New  Orleans,  which 
had  been  in  force  for  several  years,  a  fixed  annnal  tax  was  levied  on  the  assessed 
▼aloe  of  the  real  estate  within  the  Municipality.  In  the  month  of  December  it  was 
ascertained  that  the  revenues  of  the  Municipality  would  be  insufficient  to  discharge 
its  debts ;  and  an  ordinance  was  passed  laying  an  additional  tax  for  the  year  ending 
with  that  month,  and  for  the  succeeding  year.  In  an  action  to  recover  the  in- 
creased tax  for  the  year  just  expiring :  Mddf  that  no  period  of  the  year  being  fixed 
by  law  when  the  tax  shall  be  laid,  the  retrospective  operation  of  the  ordinance  is  no 
proof  of  its  illegality. 

The  fifth  section  of  the  act  of  10th  March,  1834,  relative  to  the  powers  of  the  Mayor 
and  City  Council  of  New  Orleans,  sod  the  ordinance  of  the  Second  Municipality  of 
that  city,  of  December,  1838,  require  a  notification  to  the  tax  payer,  before  he  can 
be  made  liable  for  interest  at  the  rate  of  eight  per  cent  a  year,  on  the  taxes  dne  by 
him.  Where  he  has  not  been  put  in  default,  interest  can  be  recovered  only  from 
judicial  demand. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WaitSy  J. 

Rawle^  for  the  plaintiffs. 

R,  N.  and  A.  N.  Ogden^  for  the  appellants. 

Garland,  J.  This  is  a  claim  for  municipal  taxes  levied  on  Uie 
landed  estate  of  the  Company,  being  $600  for  the  year  1838,  the 
like  amount  for  the  year  1839,  and  the  sum  of  $1500  for  the  year 
1840,  with  interest  at  eight  per  cent  per  annum,  on  each  of  these 
sums,  from  the  time  they  became  due  or  demandable. 
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The  answer  is  a  general  denial. 

It  is  admiitedy  that  since  the  institution  of  the  suit,  each  of  the 
suDQS  of  $600  has  been  paid,  leaving  the  question  of  interest  open 
for  decision,  by  consent  of  parties.  The  Court  gave  a  judgment 
for  $1500,  with  interest  thereon  at  eight  per  cent  per  annum,  from 
the  1st  of  January,  1841  ;  and  allowed  the  like  interest  on  one  of 
the  sums  of  $600  from  the  1st  of  January,  1840,  until  paid,  say- 
ing nothing  about  the  interest  on  the  other  sum  of  $600,  alleged 
to  have  been  due  on  the  2d  January,  18^9.  From  this  judgment 
the  defendants  have  appealed. 

It  is  alleged,  in  the  first  place,  that  the  plaintiffs  cannot  recover 
more  than  $600  for  the  taxes  of  the  year  1840,  and  that  the  ordi- 
nance passed  on  the  15th  of  December,  1840,  laying  an  additional 
tax  of  three  dollars  on  every  one  thousand  dollars  of  the  assessed 
value  of  real  estate  for  the  years  1840  and  1841,  is,  so  far  as  it 
relates  to  the  year  1840,  retroactive,  unauthorized,  and  contrary 
to  law. 

The  power  of  the  Municipal  Council  to  lay  taxes  on  lands  and 
slaves  within  its  limits,  is,  we  suppose,  unquestionable.  This 
power  seems  not  to  have  been  denied  ;  and  no  law  is  shown  to 
have  existed,  at  that  time,  which  limited  the  discretion  in  the  ex- 
ercise of  the  power.  An  ordinance  had  existed  for  a  number  of 
years,  laying  an  annual  tax  of  two  dollars  on  each  thousand  dol- 
lars, of  the  assessed  value  of  real  estate  within  the  limits  of  the 
corporation,  with  certain  exceptions.  Under  this  ordinance  the 
tax  of  $600  for  the  years  183S  and  1839  was  claimed,  and  tlie 
justice  of  the  demand  is  not  denied,  so  far  as  regards  the  princi- 
pal ;  nor  is  it  denied  that  $600  of  the  tax  of  1840  is  due  under  the 
same  ordinance.  It  is  proved  that  in  the  month  of  December, 
1840,  there  was  a  deficiency  in  the  funds  of  the  Municipality,  its 
debts  exceeding  its  yearly  income.  The  Council  thereupon  passed 
an  ordinance  laying  an  additional  tax  as  above  stated,  whereby 
the  taxes  on  the  property  of  the  defendants  were  increased  from 
six  to  fifteen  hundred  dollars.  It  is  this  increase  on  the  taxes  of 
the  year  1840  that  is  resisted. 

The  power  to  levy  a  tax  is  undeniable ;  no  limitation  of  the 
power  is  shown ;  nor  does  it  appear,  that  any  period  of  the  year 
is  fixed  at  which  the  tax  shall  be  laid.    Towards  the  close  of  the 
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year  1840,  the  Council  finding  the  revenue  of  that  year  and  the 
succeeding  one,  insufficient  to  pay  the  debts  and  future  expenses 
of  the  municipal  government,  levied  an  additional  tax,  Which  is 
alleged  to  be  retroactive,  illegal,  and  contrary  to  the  original  and 
fundamental  principles  of  a  free  government.  What  these  last 
have  to  do  with  the  question,  we  do  not  well  understand.  Taxa- 
tion, as  we  understand  it,  is  an  arbitrary  power,  to  be  exercised 
when  expedient,  and  is  indispensable  to  the  preservation  of  the 
faith  and  credit  of  states,  and  municipal  corporations.  The  advo- 
cates of  civil  liberty  have  contended,  that  it  should  be  inseparable 
from  representation,  and  uniform  in  its  operation;  and  it  does  not 
appear,  that  either  of  those  principles  has  been  violated  in  the  case 
before  us.  As  to  the  alleged  retrospective  operation  of  the  ordi  • 
nance,  we  think  the  argument  is  fully  met,  and  refuted,  by  the 
opinion  given  in  the  case  of  Oakey  v.  The  Mayor  et  al.  1  La.  1, 
which  was  written  by  one  of  the  most  distinguished  jurists  of  our 
State  and  country,  whose  recent  decease  has  caused  universal 
regret.* 


*  The  late  Alexander  Porter.  The  subjoioed  notice  of  the  death  of  this 
gentlemao,  appeared  io  the  Bulletin  newspaper  of  the  3Ut  of  January,  1844, 
from  the  pen  of  Jctdob  Bullard,  who  succeeded,  in  January,  1834,  to  the  seat 
on  the  bench  of  the  Supreme  Court  left  vacant  by  the  resignation  of  Judge 
Porter. 

Oeituart. 

A  wide  Toid  has  been  created  by  the  death  of  ALEXAia>BR  Porter.  One 
who  has  known  him  intimately  during  the  greater  part  of  his  brilliant  career, 
who  admired  his  genius  and  his  energy  of  character,  and  who,  in  common 
with  the  rest  of  the  community,  sincerely  laments  its  untimely  termination, 
cannot  permit  the  occasion  to  pass  away  without  putting  upon  record  his  tes- 
timony of  his  worth,  not  in  the  common  place  language  of  indiscriminate  eulo- 
gium,  but  in  terms  dictated  by  truth  and  candor. 

The  subject  of  this  notice  was  born  in  Ireland,  in  1785,  and  consequently 
was  but  a  boy  when  the  same  political  calamities  which  drove  an  Emmbtt  and 
a  Sampson,  and  many  others,  to  our  shores,  deprived  him  of  a  father  and  a 
country.  He  sought  refuge  from  the  storm,  and  found  a  home  in  the  United 
States.  He  was  at  first  destined  to  mercantile  pursuits  ;  but  fortunately  was 
permitted  to  follow  the  bent  of  his  own  inclination,  and,  with  an  early  educa- 
tion somewhat  neglected,  he  embraced  the  profession  of  the  Law.  Having 
prepared  himself  for  admission  to  the  bar  in  Nashville,  where  he  had  resided 
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In  the  second  place  it  is  contended  that  the  court  erred,  in  al- 
lowing interest  on  the  sums  claimed  by  the  plaintiffs  at  the  rate 
of  eight  per  cent  per  annum  from  the  time  specified. 


since  his  arriTal  in  America,  he  came  to  Looiaiana  in  1810.  He  settled  him- 
self in  Attakapas ;  and  such  was  the  energy  of  his  character,  and  the  charm 
of  his  manners  and  conTcrsation,  that  in  a  parish  peopled  at  that  time  almost 
exclusively  by  inhabitants  of  French  origin,  and  speaking  only  that  langoage, 
he  was  elected  two  years  afterwards  a  member  of  the  CouTentioo  which 
formed  the  present  Constitution  of  this  State.  He  was  one  of  its  most  actiTo 
and  distinguished  members ;  and  many  of  his  efforts,  in  which  he  put  forth  the 
most  glowing  and  fenrent  eloquence,  are  yet  remembered  by  the  surviTors  of 
that  body. 

We  have  said,  that  the  early  education  of  Mr.  Porter  was  imperfect.  After 
be  commenced  the  practice  of  the  law  in  this  State,  by  a  constant  persevering 
self-culture,  he  made  himself  sufficiently  acquainted  with  Latin,  French,  and 
Spanish,  to  gain  access  to  all  the  treasures  of  legal  learning.  It  must  not  be 
forgotten,  that  at  that  time  the  Spanish  law  was  in  force  in  Louisiana,  co- 
existing with  a  code  in  itself  imperfect,  and  calculated  to  bewilder  the  re- 
searches of  the  student  and  the  practitioner.  He  made  himself  so  well  ac- 
quainted with  the  Spanish  Law  and  its  history,  as  to  furnish  that  analysis  of 
the  Spanish  Codes  or  positive  law,  which  is  to  be  found  in  the  appendix  of  one 
of  the  volumes  of  Wheaton's  Reports. 

From  1810  till  1820  the  range  of  practice  of  Mr.  Porter  embraced  the 
counties  of  Attakapas,  Opelousas,  and  Rapides.  He  was  always  distinguish* 
ed,  not  only  for  the  enthusiasm  and  ardor  of  his  character,  and  his  impassioned 
eloquence,  but  for  the  joyous  hilarity  of  his  conversation  in  society ;  always 
replete  with  fiumor,  wit,  and  anecdote, "  which  set  the  table  on  a  roar."  Such 
a  combination  of  qualities  gave  him,  not  only  extensive  popularity,  but  great 
influence,  throughout  that  district. 

On  the  retirement  of  Judge  DERBiemr,  in  1820,  Mr.  Porter  was  appointed 
his  successor  as  one  of  the  Judges  of  the  Supreme  Court  of  this  State.  His 
appointment,  though  a  very  young  man,  gave  general  satisfaction  to  the  pro* 
fession.  From  that  time  until  the  end  of  the  year  1833,  the  Supreme  Court 
was  composed  of  George  Matthews,  whose  sound  judgment,  unerring  saga- 
city, and  instinctive  sense  of  equity,  were  universally  admitted ;  of  Francois 
Xavier  Martin,  the  only  survivor — the  Nestor  of  our  jurisprudence,  equally 
distinguished  for  singular  acumen  and  extensive  and  varied  learning — and 
Alexander  Porter. 

It  was  a  period  remarkable  in  our  judicial  annals,  in  the  course  of  which 
the  law  itself  underwent  great  changes,  by  the  amendments  of  the  Civil  Code 
and  the  enactment  of  the  Code  of  Practice,  and  the  final  abrogation  of  the 
Spanish  law,  in  1828.    These  changes  added  much  to  the  labors  of  the  Bench  ; 
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The  fifth  section  of  the  act  of  the  Legislature,  passed  in  1634, 
explaining  the  extent  of  the  powers  of  the  corporation  of  New  Or- 
leans, provides  that,  **  in  default  of  payment  of  the  said  taxes, 
within  the  period  which  shall  be  prescribed  by  the  City  Council, 
the  Maypr,  &c.,  are  hereby  authorized  to  bring  suit,  before  any 


and,  while  they  ultimately  simplified  oar  jarispradenoe,  produced  perplexing 
difficulties  in  the  Gomparison  of  the  old  with  the  more  recent  enactments.  The 
Code  of  Practice,  especially,  was  a  must  perplexing  innovation.  The  task 
imposed  upon  the  Court  was  performed  with  discrimination  and  ability.  It 
was  also  daring  that  period  that  the  most  important  decisions  were  rendered 
on  questions  of  the  conflict  of  laws,  and  that  branch  of  international  jurispni- 
dence  was  greatly  illustrated  by  the  labors  of  the  Supreme  Court  of  Louisiana. 
It  cannot  be  expected  that  this  notice  of  the  deceased  should  furnish  anything 
like  an  analysis  of  those  decisions,  but  it  is  proper  to  say  that  Judge  Portbr 
devoted  the  whole  energies  of  his  mind  to  the  discharge  of  his  official  duties, 
and  was  remarkable  for  the  full  and  aUe  de?  elopment  of  every  question  he 
was  called  npon  to  discoss. 

In  December,  1833,  he  was  elected  a  Senator  in  the  Congress  of  the  United 
States,  and  resigned  his  seat  on  the  Bench.  He  was  far  from  being  one  of 
those  politicians  by  trade,  who  have  an  eternal,  morbid  hankering  after  office, 
and  who  are  always  thrusting  themselves  forward  whenever  any  office  becomes 
vacant,  which  their  selfish  ambition  suggests  to  them  to  solicit.  On  the  con- 
trary, his  views  were  liberal  and  enlarged,  and  he  entered  the  Senate  with  a 
high  repatation  already  formed,  as  a  jurist  and  a  man,  and  he  soon  gave  proof 
that  he  was  a  statesman  of  no  ordinary  stamp.  The  Senate  was  at  that  tmie 
composed  of  the  most  eminent  men  in  the  nation,  and  it  is  enough  to  say,  that 
he  distinguished  himself  as  an  able  and  ready  debater,  even  in  a  body  com- 
posed of  Clat,  Webstbr,  Calhoun,  Pbestok,  Clatton,  and  a  host  of  others. 
Hii  career  as  a  Senator,  though  brilliant,  was  not  long.  Before  the  end  of 
his  term  he  retired  fhnn  puUio  life,  and  devoted  himself  to  literary  and  agri- 
eultorsl  porsaits,  until  he  was  again  eleeted  to  the  Senate  in  January,  1843, 
without  any  solicitation  on  his  part,  and  even  in  his  absence  from  the  seat  of 
government.  Under  this  new  appointment  he  never  took  his  seat.  A  disease, 
which  his  friends  have  always  attributed  to  the  severe  labors  of  the  Bench, 
terminated  ultimately  in  hydrothorax,  which  put  an  end  to  his  earthly  career 
on  the  13th  of  January  last. 

There  are  few  examples  of  men  like  Alexander  Poetes,  who,  by  the  un- 
aided energies  of  their  own  minds,  triumphant  over  the  disadvantages  of  early 
fortune,  and  in  a  foreign  land,  without  the  aid  of  family  connections,  emphati- 
cally artificers  of  their  own  fortunes,  have  so  eminently  adorned  the  land  of 
their  adoption,  and  more  than  repaid  the  debt  of  gratitude  to  the  country  by 
which  they  were  so  generously  received,  honored  and  beloved. 
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court  of  competent  jurisdiction,  against  all  who  are  in  default  for 
said  taxes,  together  with  eight  per  cent  interest  on  the  amount 
thereof,  from  the  day  on  which  the  same  fell  due,  or  ought  to  have 
been  paid."  B.  &  C.  Dig.,  p.  118.  In  December,  1838,  the  Mu- 
nicipal Council  passed  an  ordinance  directing  the  treasurer,  on 
the  first  day  of  January  in  each  year,  "  to  commence  the  collec- 
tion of  the  taxes  for  the  past  year,  after  giving  ten  days  previous 
notice  in  two  of  the  newspapers  of  the  cily,  in  English  and  French; 
and  that  he  institute  suits  against  all  persons  who  fail  to  pay  said 
taxes  within  ten  days  after  notification,  for  the  amount  of  the  tax, 
including  interest  at  the  rate  of  eight  per  cent  per  annum,  from 
the  date  of  notification."  The  statute  and  ordinance  clearly  con- 
template a  notice  to  the  tax  payer,  before  he  is  made  liable  for  in- 
terest at  the  rate  of  eight  per  cent  per  annum.  The  statute  pro- 
vides that  suits  may  be  instituted  *'  against  all  who  are  in  default 
for  said  taxes,"  together  with  interest,  &c.  The  ordinance  de- 
clares that  the  treasurer  must  give  ten  days  previous  notice  of  his 
commencing  to  collect  the  taxes,  and  that  he  shall  institute  suits 
against  all  who  fail  to  pay  within  ten  days  after  notification,  for 
the  amount  of  the  tax  and  interest  from  the  date  of  the  notifica- 
tion. In  this  case  there  is  no  evidence  of  a  notification,  in  the 
newspapers,  or  in  any  other  mode.  The  tax  payer  has  not  been 
put  in  default,  and  is  not  liable  for  the  interest,  at  the  rate  claimed,, 
until  the  institution  of  this  suit. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Commercial 
Court  be  annulled,  and  that  the  Second  Municipality  do  recover 
of  the  Orleans  Cotton  Press  Company  the  sum  of  $1500,  with 
interest  thereon,  at  the  rate  of  eight  per  centum  per  annum,  from 
the  ninth  day  of  December,  1841,  the  day  of  judicial  demand, 
.until  paid ;  and  also  the  sum  of  sixteen  dollars,  the  amount  of  in- 
terest, at  the  rate  aforesaid,  on  the  sum  of  $600,  from  the  date  of 
judicial  demand  until  the  time  said  sum  was  paid ;  the  appellee 
paying  the  costs  in  this  court,  and  those  of  the  court  below  to  be 
paid  by  the  appellant. 
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The  State  y.  Alexis  Plazen^ia  and  another. 

The  surety  in  a  recognizance  for  the  appearance  of  a  party  at  a  particniar  term  of 
court,  will  be  liable  on  his  bond,  though  no  proceedings  were  had  against  the  prin- 
cipal at  the  term  at  which  he  was  recognized  to  appear,  where  an  order  was 
made  at  that  term  continuing  all  cases  not  disposed  of,  and,  at  the  succeeding  term 
the  principal  failed  to  answer,  and  the  surety  failed  to  produce  his  body,  when 
called  upon  to  do  so. 

Appeal  from  the  District  Court  of  Assumption,  Nicholls^  J, 

Beatty,  District  Attorney,  for  the  State. 

Ilsley^  Nicholls,  and  Connelly,  for  the  appellant. 

Martin,  J.  The  defendant,  Daniel  Smiti],  is  appellant  from  a 
judgment  against  him,  on  a  recognizance  for  the  appearance  of 
A.  Plazen^ia,  at  the  May  term,  1842,  of  ihe  District  Court  of 
the  Second  District,  in  which  he  is  the  surety  of  Plazengia.  His 
counsel  has  urged,  that  judgment  was  improperly  given  on  the 
recognizance  at  the  October  term,  1842,  no  proceedings  having 
been  had  at  the  May  term,  at  which  Plazengia  was  bound  to  ap- 
pear. The  record  shows,  that  at  this  last  term  an  entry  was 
made  on  the  minutes  of  the  court,  for  the  continuance  of  all 
causes  not  disposed  of;  and  the  Attorney  for  the  State  has  urged, 
that  the  case  of  the  State  against  Plazengia  and  his  surety,  not 
having  been  acted  upon  at  that  term,  was  legally  continued  until 
the  next  session  of  the  court,  when  PlazenQia  was  regularly  call* 
cd.  On  the  failure  of  the  latter  to  answer,  his  surety,  the. pre- 
sent appellant,  was  called  upon  to  produce  the  body  of  his  princi- 
pal ;  and,  on  his  failing  to  answer,  the  judgment  appealed  from 
was  correctly  given,  against  both  tlie  principal  and  surety,  in  soli- 
do.     It  does  not  appear  to  us  that  the  court  erred. 

Judgment  affirmed. 
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Jean  Baptists  Daiole  and  Wife  t.  Jeak  Bruzze. 

On  the  sale  of  land,  it  was  stipulated  that  the  price  should  be  paid  in  instalments  at 
future  periods,  but  the  act  wss  silent  as  to  interest.  In  an  action  for  the  price, 
with  interest  from  the  day  of  sale  :  Beld,  that  the  property  producmg  fruits,  the 
vendor  is  entitled  to  interest,  but  only  from  the  maturity  of  the  instalments.  C.  C. 
S531. 

Appeal  from  the  District  Court  of  Lafourche  Interior,  De- 
blieux,  J. 

MoRPHY,  J.  The  defendant,  who  has  appealed  from  an  order 
of  seizure  and  sale  rendered  upon  an  act  importing  a  confession 
of  judgment,  assignsias  error  apparent  on  the  face  of  the  record, 
that  the  order  was  issued  for  a  larger  sum  than  that  purporting  to 
be  due  by  the  authentic  act  annexed  to  the  petition.  The  record 
shows,  that  a  mortgage  was  retained  by  the  plaintiffs  on  an  arpent 
of  land,  sold  by  them  to  the  defendant  on  the  8th  of  September, 
1836,  to  secure  the  price  thereof,  amounting  to  $450,  which  was 
stipulated  to  be  paid,  one-third  in  all  March,  1837,  one*third  in 
all  March,  1838,  and  one-third  in  all  March,  1839.  On  this  evi- 
dence the  plaintiffs  prayed  for,  and  the  Judge  allowed  legal  in- 
terest on  the  whole  price  from  the  day  of  sale,  and  the  notice  of 
seizure  to  the  defendant  issued  accordingly.  This  is  clearly  er- 
roneous. As  the  property  sold  was  one  producing  fruits,  the  ven- 
dor was  entitled  to  interest,  but  only  from  the  maturity  of  the  in- 
stalments.    Civil  Code,  art.  2531. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  the  tract  of  land  described  in  the  plaintiffs' 
petition  be  seized  and  sold  to  satisfy  their  claim,  with  legal  in- 
terest on  $150  from  the  31st  of  March,  1837,  on  $150  from  the 
31  St  of  March,  1838,  and  on  $150  from  the  31st  of  March,  1839, 
with  cosU  below,  those  of  this  court  to  be  paid  by  the  plaintiffs 
and  appellees.  * 

Thibodeaux  and  Cole^  for  the  plaintiffs. 

Beattt/f  for  the  appellant. 
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RosELiNB  Lbjkuke  V.  Yalentine  Hebert. 

A  partial  payment|  before  prescription  acqaired,  will  interrupt  the  prescription. 

Neither  the  parties,  nor  their  heirs,  nor  the  witnesses  to  the  act  by  which  a  mortgage 
is  stipalated,  can  take  advantage  of  its  non-inscription  during  the  first  ten  years 
from  its  date  (C.  G.  3316  ;)  but  it  will  cease  to  have  effect,  even  as  .to  them,  after 
that  period,  if  not  inscribed  before  its  expiration.    C.  C.  3333. 

The  plea  of  prescription  is  one  of  those  peremptory  exceptions,  which,  without  going 
to  the  merits  of  the  cause,  show  that  the  plaintiff  cannot  maintain  his  action,  and 
may  be  pleaded  specially  in  every  stage  of  the  action,  previous  to  final  judgment. 
Such  exceptions  raise  no  issue  on  the  merits.  Thus  where  a  judgment  by  default 
has  been  set  aside  on  filing  a  plea  of  prescription,  and  the  exception  is  overruled, 
the  case  cannot  be  tried  on  its  merits,  until  put  at  issue  by  an  answer,  or  by  a  judg- 
ment by  default,  regularly  entered,  after  the  overruling  of  the  exception.  C.  P. 
345,  346. 

Appeal  from  the  District  Court  of  West  Baton  Rouge,  Dilh 
lieuXf  J. 

SiMoif,  J.  The  plaintiff's  claim  is  founded  upon  a  conven- 
tional mortgage,  executed  by  authentic  act,  passed  on  the  24th  of 
March,  1829,  for  the  purpose  of  securing  the  payment  of  the  sum 
of  $1538  80,  acknowledged  by  the  defendant  to  be  due  to  the 
three  minor  children  of  Landry  Allain,>  being  the  amount  of  their 
portion  in  the  succession  of  their  deceased  mother.  The  plaintiff, 
as  one  of  the  heirs,  claims  the  sum  of  $512  66,  with  six  per  cent 
interest  per  annum  thereon,  according  to  the  stipulations  of  said 
act,  from  the  1st  of  April,  1829,  until  paid  ;  and  prays  that  the 
property  mortgaged  may  be  seized  and  sold  to  satisfy  her  demand. 

The  {iefendant  pleaded  the  prescriptfon  of  ten  years  against  the 
plaintiff's  demand  and  mortgage,  alleging  that  the  mortgage  is  ex- 
tinguished for  want  of  inscription. 

On  this  issue  the  case  was  tried ;  and  evidence  having  been 
adduced  by  the  plaintiff  to  prove  a  payment  of  $75,  made  oh  ac- 
count of  her  claim,  about  two  years  before  the  institution  of  this 
suit,  the  defendant  produced  no  proof,  and  judgment  was  rendered 
below  in  favor  of  the  plaintiff  for  the  sum  claimed,  with  a  credit 
of  seventy-five  dollars,  ordering  the  same  to  be  recovered  with 
mortgage  on  the  property  described  in  the  petition ;  from  which 
judgment,  after  having  vainly  attempted  to  obtain  a  new  trial,  on 
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the  ground  that  the  case  could  not  be  legally  tried  on  its  merits, 
as  there  was  no  issue  joined,  or  answer  filed  on  the  merits,  the  de- 
fendant has  taken  this  appeal. 

From  the  evidence  adduced  it  appears,  that  the  act  of  mortgage 
sued  on,  was  executed  on  the  24th  of  March,  1829,  and  that,  at 
the  time  this  suit  was  instituted,  (26lh  October,  1843,)  the  plain- 
tiflf  was  thirty-two  or  thirty-three  years  of  age.  It  has  not  been 
shown,  that  the  act  of  mortgage  was  inscribed  in  the  book  of  con- 
Tentional  mortgages  kept  by  the  Judge  of  the  parish  where  the 
property  is  situated,  before  the  expiration  of  ten  years  from  its 
date  ;  so  that  more  than  fourteen  years  had  elapsed  between  that 
date,  and  the  filing  of  the^plaintifif's  petition,  without  its  having 
ever  been  inscribed. 

The  defendant's  counsel  has  contended  :  1st.  That  the  plea  of 
prescription  should  have  prevailed,  the  debt  having  been  created 
more  than  ten  years  previous  to  the  institution  of  this  suit. 

2d.  That  the  Judge,  a  quo,  erred  in  giving  efifect  to  a  mortgage 
which  was  extinguished  by  the  lapse  of  time,  it  not  having  been 
inscribed,  according  to  law,  before  the  expiration  often  years  from 
its  date. 

3d.  That  the  new  trial  applied  for  should  have  been  granted  ; 
as,  after  overruling  the  plea  of  prescription,  the  case  should  have 
stood  before  the  court  for  an  issue  to  be  made  on  the  merits, 
either  by  an  answer  or  judgment  by  default. 

I.  The  prescription  as  to  the  debt  itself,  was  interrupted  by  the 
partial  payment  made  by  the  defendant,  previous  to  its  having 
been  acquired.  The  evidence  shows  that  the  payment  was  made 
on  account  of  the  debt  sued  on,  and  was  so  made  at  the  request 
of  plaintiff's  husband,  in  whose  name,  as  the  witness  states,  he 
applied  to  the  defendant  for  a  horse,  in  part  payment  of  what  was 
due  to  the  plaintiff.  This  was  consented  to  by  the  defendant ; 
the  fiorse  was  selected  by  the  witness ;  the  value  thereof  was 
agreed  on  between  him  and  the  defendant  to  be  $75 ;  and  the  horse 
was  delivered  in  part  payment  of  the  debt  sued  on.  This  amounts 
to  an  acknowledgment  of  the  debt  on  the  part  of  the  defendant, 
sufficient  to  interrupt  the  prescription,  as  the  plaintiff,  though 
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emancipated  by  marriage/  could  not  be  prescribed  against,  but  by 
ten  years  from  the  age  of  majority. 

II.  This  question  was  presented  to  our  consideration  in  the 
case  of  Minor  v.  Alexander^  (ante,  p.  166,)  in  which,  after  a  full 
investigation  of  the  point,  we  held,  that  although,  under  art.  3316 
of  the  Civil  Code,  neither  of  the  contracting  parlies  could  take  ad- 
vantage of  the  non-inscription  of  a  mortgage,  still  it  was  necessary, 
under  art.  3333,  in. order  to  preserve  its  effect  after  the  expiration 
of  ten  years,  that  the  act  in  which  the  mortgage  is  stipulated, 
should  be  inscribed  in  the  manner  prescribed  by  law.  We  said, 
that  so  long  as  ten  years  had  not  elapsed,  the  mortgage  should 
continue  to  have  its  effect  between  the  contracting  parties,  with- 
out inscription  ;  but  that  such  effect  should  cease  after  that  peri- 
od, if  the  act  was  not  inscribed  before  its  expiration.  This  con- 
struction of  the  two  articles,  which,  at  first  blush,  appear  incon- 
sistent and  contradictory,  gives  effect  to  both  ;  and  as  we  have  no 
reason  to  be  dissatisfied  with  our  first  opinion  on  this  subject,  and 
as,  in  this  case,  more  than  fourteen  years  had  elapsed  since  the 
execution  of  the  mortgage,  without  its  having  been  inscribed,  we 
must  again  hold,  that  its  effect  had  ceased,  and  that  the  property 
became  free  from  the  incumbrance,  long  before  the  institution  of 
this  suit. 

III.  The  record  shows,  that  a  judgment  by  default  had  been 
entered  against  the  defendant,  and  that  it  was  set  aside  by  the 
filing  of  his  plea  of  prescription.  This  plea  was  one  of  those  per- 
emptory exceptions,  which,  the  law  says,  vnthout  going  into  the 
merits  of  the  catise,  show  that  the  plaintiff  cannot  maintain  his 
action^  and  may  be  pleaded  specially  in  every  stage  of  the  action, 
previous  to  final  judgment.  Code  of  Practice,  arts.  345,  346. 
Such  exceptions  do  not  present  any  issue  on  the  merits  ;  and  al- 
though, under  art.  336,  the  defendant  must  plead  in  his  answer, 
all  the  peremptory  exceptions  on  which  he  intends  to  rely,  or 


*  The  plaintiff  in  this  cane  was  of  full  age  before  her  marriage.  Mathurin  Le^ 
jeune^  a  witness  examined  on  the  trial,  testified,  that  she  was  then  about  thirty-three 
or  thirty-foar  years  of  age,  and  that  it  was  aboat  foar  years  and  eleren  months  since 
she  was  married. 
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ivhich  he  is  bound  to  plead  expressly  and  specially,  we  under- 
stand, that  such  exceptions  being  distinct  from  the  merits  of  the 
eause,  the  defendant  cannot  be  precluded  from  answering  to  the 
merits,  after  the  overruling  of  his  peremptory  exceptions  so  ex- 
pressly and  specially  pleaded ;  and  that  the  case  cannot  be  tried 
on  its  merits,  unless  it  be  put  at  issue  by  an  answer,  or  by  a  judg- 
ment by  default,  regularly  entered,  after  the  exceptions  are  over- 
ruled. This  is  in  accordance  with  our  decisipn  in  the  case  of 
Lang  T.  KimbcUlf  15  La.  200,  and  with  several  other  decisions, 
in  which  this  court  has  held,  that  a  judgment  rendered,  without 
issue  joined  upon  the  merits,  or  without  a  judgment  by  default,  is 
irregular.  7Mart.N.S.285.  8  lb.  N.S.  297, 300!  Here,  the  Judge, 
a  quo,  could  not,  after  having  tried  the  exception  only,  render  a  final 
judgment  on  the  merits  of  the  case,  without. allowing  the  defendant 
to  join  issue,  or  without  a  judgment  by  default  having  been  taken 
against  him.  We  think  that  the  new  trial  should  have  been  grant* 
ed,  for  the  purpose  of  proceeding  according  to  law.  ' 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  annulled  and  reversed  ;  that  the  plea  of  prescription  filed  by 
the  defendant,  as  it  regards  the  personal  action,  be  overruled ; 
that  the  said  plea,  as  it  relates  to  the  effect  of  the  noii*inscribed 
mortgage  .declared  on  in  the  petition,  be  sustained  ;  and  that  this 
case  be  remanded  for  further  proceedings,  according  to  law  ;  the 
plaintiff  and  appellee  paying  the  costs  of  the  appeal. 

R.  N.  and  A.  N.  Ogden,  for  the  plaintiff. 

Labauve,  for  the  appellant. 


Marib  Constance  Hebbrt  v.  Valentine  Hebbrt. 

Appeal  from  the  District  Court  of  West  Baton  Rouge,  De- 
blieux,  J. 

R.  N.  and  A.  N.  Ogden,  for  the  plaintiff. 

Labauve^  for  the  appellant. 

Simon,  J.  This  action^  based  upon  the  act  of  mortgage  which 
was  the  subject  of  our  decision  in  the  case  of  Lejeune  v.  Hebert, 
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just  decided,  was  instituted  to  recover  one-third  of  the  sum  therein 
acknowledged  to  be  due  by  the  defendant,  to  the  heirs  and  minor 
children  of  Landry  Allain.  The  defence  consists  in  a  plea  of 
the  prescription  of  ten  years,  against  the  personal  action  and  against 
the  mortgage;  and  in  a  plea  of  payment  of  several  sums,  which, 
it  is  alleged,  the  plaintiff  received  at  different  peripds,  on  a<^- 
count  of  the  demand  sued  on.  Judgment  was  rendered  below 
against  the  defendant  for  the  amount  sued  for,  subject  to  the 
several  credits  established  by  the  receipts  by  him  produced, 
and  giving  effect  to  the  mortgage  by  which  the  debt  was  originally 
secured.    The  defendant  has  appealed. 

The  evidence  shows,  that  the  plaintiff's  first  husband,  in  whose 
right  she  sues  as  tutrix  to  his  minor  children  and  heirs,  was  not  of 
age  until  the  8th  of  September,  1834;  and  that  several  payments 
were  made  to  him,  and  to  his  widow,  at  different  periods,  to  wit, 
in  1836,  1887  and  1838.  This  action  was  instituted  on  the  26th 
of  October,  1843 ;  and  it  is  clear,  that  the  personal  action  was  not 
prescribed  at  the  time  of  the  institution  of  suit. 

On  the  question  whether  effect  should  be  given  to  the  mortgage 
after  the  expiration  of  ten  years,  although  not  inscribed  as  required 
by  art.  3333  of  the  Civil  Code,  we  refer  to  the  case  just  decided, 
in  which  we  held,  that  such  effect  bad  ceased,  and  that  the  pro- 
perty was  disencumbered  long  before  the  instrtntion  of  this  suit. 
So  it  must  be  in  the  present  case. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court, 
so  far  as  it  allows  to  the  plaintiff  the  amount  sued  for,  with  inte- 
rest at  six  per  cent  until  paid,  subject  to  the  credits  and  deduc- 
tions therein  mentioned,  be  affirmed,  with  costs  in  the  lower  court ; 
that  it  be  reversed  and  avoided  as  to  the  mortgage  therein  recog- 
nized ;  aitd  that  the  costs  of  this  appeal  be  borne  by  the  appellee. 
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John  A.  Key  v.  Austin  Woolfolk. 

firicksi  made  by  the  former  owner,  not  to  be  need  on  the  pUce,  but  for  sale,  and  lying 
there  at  the  time  of  a  Sheriff's  sale  of  the  premises,  are  moveables,  and  not  m- 
eluded  in  the  adjudication  of  the  land  to  the  purchaser.  C.  C.  459,  460,  464,  465, 
468. 

Appeal  from  the  District  Court  of  [berville,  Dfblieuxy  J. 

Edwards^  for  the  plaintiff. 

Labauve,  for  the  appellant,  cited  Civil  Code,  arts.  497,  2449, 
2466,3256.  16  Duranton,  p.  232.  Pothier,  Coutumes  d'Or- 
leans,  vol.  1 .  art.  47.  lb.  Vente,  art.  47.  Grenier,  Hypolh.  vol. 
1.  295 — 7  Troplong,  Hypoth.  2  vol.  art  399.  3  Toullier,  art. 
122.    Persil,  Hypoth.  vol.  1,  p.  272,  arts.  3,  4,  5. 

MoRPHY,  J.  The  petitioner  sues  for  the  value  of  a  certain 
quantity  of  bricks,  a  part  of  which,  hQ  alleges,  was  sold  to  the 
defendant,  and  the  balance  forcibly  taken  away  from  his  brick 
kiln  by  the  defendant,  and  converted  to  his  own  use.  This  claim 
is  resisted  on  the  ground  that,  at  a  Sheriff's  sale  made  on  the  4th 
of  March,  1843,  in  virtue  of  an  order  of  seizure  and  sale  issued 
against  Key,  the  defendant  became  the  purchaser  of  his  land  on 
bayou  Grosse  Tefe,  and  acquired,  with  the  premises,  all  the  im* 
provements  and  appurtenances  thereunto  belonging,  of  which  the 
brick  kiln  situated  on  the  land  was  a  part.  There  was  a  judg- 
ment below  in  favor  of  the  plaintiff,  from  which  this  appeal  was 
taken. 

Wc  think,  with  the  inferior  Judge,  that  the  bricks  which  were 
on  the  land  of  the  plaintiff  at  the  time  it  was  sold  by  the  Sheriff 
and  purchased  by  the  defendant,  did  not  pass  to  the  latter  with 
the  land,  as  an  accessary  to  it.  They  do  not  appear  to  have  been 
made  immoveable,  by  being  attached  to  the  soil,  nor  to  have  be- 
come so  by  destination.  On  the  contrary,  the  evidence  shows 
that  these  bricks  were  not  made  to  be  used  on  the  place,  and  that 
the  plaintiff  had  been  selling  them  to  different  persons  previous 
to  the  Sheriff's  sale.  They  were,  therefore,  not  included  in  the 
adjudication  of  the  land  to  the  defendant.  Civil  Code,  arts.  459, 
460,  464,  465,  468.   It  is  shown  that  ten  thousand  of  these  bricks 
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had  been  taken  off  the  land  by  the  defendant,  previous  to  his 
purchase  ;  and  his  overseer  states,  that  he  had  told  the  plaintiff 
that  he  would  buy  all  the  bricks  that  the  former  could  make. 
After  th&  sale,  the  defendant  took  off  and  used  in  the  construction 
of  chimneys  for  his  negro  cabins,  an  additional  quantity  of  45,000 
bricks.    The  Judge  below  allowed  the  plaintiff  $10  per  thousand, 
the  price  at  which  it  was  known  that  bricks  were  selHng  in 
the  neighborhood.    This  allowance  is  said  to  be  too  large,  as  one 
witness,  (the  defendant's  overseer,)  states,  that  he  would  not  have 
been  willing  to  give  for  those  bricks  more  than  five  dollars  per 
thousand,  as  they  were  very  brittle  and  made  of  loam.    The  evi- 
dence shows,  that  the  plaintiff  had  sold  some  of  the  bricks  at 
$10  per  thousand,  and  that  $10  was  the  price  he  was  asking  for 
them.    The  persons  employed  by  the  defendant  to  build  the 
chimneys  of  his  negro  cabins  were  examined  on  the  trial,  and  do 
not  represent  the  bricks  as  basing  of  a  very  inferior  quality  ;  but, 
be  that  as  it  may,  the  defendant  has  surely  no  cause  to  complain, 
when  in  a  case  of  trespass,  he  is  made  to  pay  the  same  price 
which  other  purchasers  were  paying  to  the  plaintiff  for  his  bricks. 

Judgment  affirmed. 


Ann  Barns  Cox  t;.  Robert  C.  Camp. 

Defendant  claimed  to  be  the  owner  of  a  slaTe  under  a  notarial  act  of  sale,  executed 
to  him  on  the  96th  of  March.  Plaintiff,  cited  in  warranty  as  the  representative  of 
the  alleged  vendor,  offered  in  evidence  a  letter  from  the  defendant  to  the  latter, 
dated  in  that  month,  the  day  not  mentioned,  in  which,  after  stating  that  ho  has  not 
title  to  a  sufficient  number  of  negroes  to  obtain  a  loan  which  he  desired,  he  re- 
qacsts  the  alleged  vendor  "  to  send  him  an  act  of  sale  for  tie  slave**  sned  for 
**for  the  preserU.**  Hdd^  that  this  was  a  counter-letter,  showing  that  there  maa 
no  sale  as  between  the  parties. 

Appeal  from  the  District  Court  of  Iberville,  Dcblieux,  J. 

McHenry^  for  the  plaintiff  and  warrantor. 

Labauve,  for  the  appellant. 

BuLLARD,  J.     The  plaintiff  sues  for  a  slave  named   Miles, 

Vol.  VL  64 
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which  she  claims  as  faer  separate  properly  ;  and  the  defendant 
sets  up  title  under  an  act  of  sale  from  her  late  husband,  Nathan- 
iel Cox,  whose  estate  the  plaintiff  administers ;  and  she  is,  in 
that  capacity,  called  in  warranty.  It  is  clearly  shown,  that  the 
slave  belongs  to  the  plaintiff,  and  that  she  has  never  consented  to 
his  alienation  ;  and  the  only  question  which  the  case  presents  is, 
whether  there  was  a  real  sale  by  Cox  to  the  defendant,  so  as  to 
render  his  estate  liable  in  warranty.  The  plaintiff  had  a  verdict 
and  judgment,  and  the  defendant  has  appealed. 

The  defendant  gave  in  evidence  a  copy  of  an  act  passed  before 
Christy,  a  notary,  purporting  to  be  a  sale  of  the  slave  Miles, 
signed  by  Cox  alone,  for  $700,  cash ;  and  it  appears,  that  a  copy 
of  the  act  was  forwarded  to  the  defendant  in  Iberville,  where  his 
plantation  is  situated,  and  where  the  negro  was  at  the  time.  In 
order  to  show  that  this  act  was  simulated,  that  in  truth  there  was 
no  sale,  and  no  price  paid,  the  plaintiff  gave  in  evidence  a  letter 
from  the  defendant  to  Nathaniel  Cox,  dated  March,  1835,  (on  the 
26th  day  of  which  month  the  act  was  passed,)  in  which  he  in- 
forms him  of  the  progress  of  his  negotiations  with  the  bank  for 
a  loan  of  money  on  mortgage,  and  that  his  business  was  all 
agreed  to,  with  the  exception  of  the  negroes,  and  adds :  "  As  I 
have  not  title  for  all  the  negroes  offered  to  insure  a  sufficient 
amount,  and  as  Abraham  is  not  here,  I  wish  you  would  send  me 
an  act  of  sale  for  Miles  for  the  present,  &c.  If  you  wish  it,  I 
will  release  him  from  the  mortgage  as  soon  as  I  can  arrange  the 
title  of  some  I  have." 

This  is  clearly  a  counter-letter,  and  shows  that,  as  between  the 
parties,  there  was  no  sale,  but  that  their  intention  was,  that  Camp 
should  have  a  nominal  title  so  as  to  enable  him  to  mortgage  the 
slave  temporarily  to  the  bank. 

But  it  is  contended,  that  certain  expressions  in  letters  written 
by  Cox,  to  the  defendant,  show  that  his  intention  was  to  make  a 
bona  fide  sale.  In  the  first,  in  which  he  mentions  having  forward- 
ed a  copy  of  the  act  of  sale  of  Miles,  he  says  :  "  This  sale  for 
Miles  may  be  considered  permanent,  as  I  surely  shall  never  take 
him  into  the  house  again.'*  The  other  letter  bears  date  before 
the  act  of  sale,  and  merely  announced  that  Cox,  had  sent  a  box 
containing  Miles'  clothes,  who,  it  would  seem,  had  been  sent  u  p 
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previously,  and  who,  be  says,  '*  is  never  more  to  see  New  Or- 
1  eans,  as  my  property.  Therefore  consider  him  as  destined  for 
the  plantation  all  his  life.** 

Admitting  that  it  may  have  been  the  intention  of  Cox,  to  sell 
Miles,  and  never  to  take  him  back  into  his  house,  yet  there  is  no 
evidence  that  Camp  so  understood  it  at  that  time,  much  kss,  that 
he  ever  paid  or  engaged  to  pay  the  price  set  forth  in  the  act  of 
sale.  It  appears  that  Cox  died  in  1836,  and  that  the  defendant 
was  largely  indebted  to  him  at  that  time.  The  parties  had  had 
many  business  transactions  together,  and  it  does  not  appear  that 
the  defendant  was  ever  charged  with  the  price  of  Miles.  No- 
tiling  shows  that  the  two  parties  concurred  as  to  the  price  of  the 
slave,  or  that  a  sale,  which  was  manifestly  simulated  at  first,  be- 
came a  serious  one  afterwards,  by  mutual  consent. 

Judgment  affirmed. 


James.  Haoan  v.  Aaron  Hart. 

Though  the  Code  of  Practice  (arts.  395, 397,  617,  639,)  proTidea  that  the  ezecation 
,  of  a  judgment  belongs  to  the  coart  which  rendered  it,  end  that  an  opposition,  bj 
which  a  third  person  pretends  to  be  the  owner  of  the  thing  seised,  must  be  made 
before  the  court  which  gave  the  judgment,  or  issued  the  order  of  seiaure  ;  yet, 
where  a  plaintiff  sets  up  title  in  himself  to  a  slave,  shown  to  be  worth  more  than 
three  hundred  dollars,  and  bases  his  injunction,  or  opposition,  on  his  right  of  owner- 
ship, a  question  is  presented  which  no  Parish  Court,  except  that  of  the  parish  of 
Orleans,  can  try,  the  jurisdiction  of  such  courts  being  limited,  (C.  P.  128,)  and  no 
provision  having  been  made  for  an  appeal  from  their  decisions  to  the  Supreme 
Court.  Such  a  case  is,  ex  necessitaU  rei,  an  exception  to  the  rules  laid  down  for 
ordinary  cases.  Art.  397  must  be  considered  as  only  applicable  to  those  cases  in 
which  the  value  of  the  property  seized  is  within  the  jurisdiction  of  the  court  issu- 
ing the  execution  ;  in  other  cases  the  opposition,  or  injunction,  which  the  Code  of 
Practice,  (art.  398,)  considers  a  separate  demand,  even  when  brought  before  the 
court  which  granted  the  order  of  seizure,  must  be  taken  into  a  court  having  juris- 
diction co-extensive  with  the  right  claimed. 
It  is  not  necessary  that  a  Parish  Judge,  in  granting  an  injunction  in  the  absence  of 
the  District  Judge,  should  direct  in  his  order  into  what  court  it  is  to  be  made 
returnable.     It  is  the  duty  of  the  clerk  to  issue  the  writ  according  to  taw. 

Appeal  from  the  District  Court  of  Iberville,  Deblieux^  J. 


6r  4«7| 
51    48B 


Digitized  by 


Google 


428  NEW  ORLEANS, 


Hagsn  V.  Hart. 


MoRPHY,  J.  The  defendant  having  obtained  a  judgment  against 
John  Hagen,  in  the  Parish  Court  of  Iberville,  levied  an  excution 
on  a  slave  named  Martha,  which  be  was  about  to  sell  to  satisfy 
his  judgment,  when  he  w^s  arrested  by  an  injunction,  sued  out 
of  the  District  Court,  on  the  ground  that  the  slave  seized  was  not 
the  property  of  the  debtor,  but  that  of  the  plaintiff,  James  Hagan, 
who  had  purchased  her  at  Vicksburg,  in  October,  1841,  for  the 
sum  of  $425.  A  motion  to  dissolve  the  injunction  was  made,  on 
the  following  grounds,  to  wit : 

First  That  the  court  was  without  jurisdiction,  and  could  grant 
no  injunction  to  stay  an  execution  that  had  issued  from  the  Parish 
Court. 

Second,  That  the  order  of  injunction  was  defective,  because 
having  been  granted  by  the  Parish,  in  the  absence  of  the  District 
Judge,  it  was  not  made  returnable  to  the  Fourth  Judicial  District 
Court,  as  required  by  law.  The  motion  to  dismiss  having  pre- 
vailed, the  plaintiff  appealed. 

1.    It  is  true  that  the  Code  of  Practice  provides  that  the  execu- 
tion  of  judgments  belongs  to  the  courts  which  rendered  them,  and 
that  an  opposition  by  which  a  third  person  pretends  to  be  the  owner 
of  the  thing  seized,  must  be  made  before  the  court  which  gave 
the  judgment,  or  issued  the  order  of  seizure.     Arts.  395,  397, 
617,629.     But  the  plaintiff  sets  up  title  in  himself  to  a  slave, 
shown  to  be  worth  more  than  three  hundred  dollars,  and  bases 
his  injunction,  or  opposition,  on  his  right  of  ownership ;  thus  a 
question  is  presented  which  the  Parish  Court  cannot  try,  that 
court  being  one  of  limited  jurisdiction.    Art.  128.     Even  could 
the  plaintiff  have  gone  into  that  court  under  the  circumstances,  and 
have  tried  his  title  there,  no  provision  is  made  by  law  for  appeals 
from  the  Parish  Court  to  this  tribunal.     Were  the  articles  of  the 
Code  of  Practice  on  this  subject  to  be  rigidly'andjnflexibly  adhered 
to,  they  would  produce  a  failure  of  justice,  and  exhibit  the  strange 
anomaly  in  our  jurisprudence,  of  existing  rights  without  corres- 
ponding remedies  to  enforce  them.    A  case  like  the  present  must, 
ex  necessitate  rei,  form  an  exception  to  the  rules  laid  down  for  or- 
dinary cases.     The  reasons  for  introducing  an  exception  in  this 
instance  are  as  strong,  if  not  stronger,  than  those  presented  in 
Lawes  et  al.  v.   Chinn^  4  Mart.  N.  S.  390,  which  induced    this 
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court  to  make  an  exception,  *'  to  prevent  an  immediate  injury 
which  could  not  otherwise  bewarded  off."    The  property  being 
seized  in  a  parish  distant  from  that  in  which  the  judgment  had 
been  rendered,  the  only  way  of  preventing  a  failure  of  justice,  is 
to  consider  the  rule  laid  down  in  article  397,  as  applicable  only  to 
cases  where  the  value  of  the  property  seized  is  within  the  juris- 
diction of  the  court  issuing  the  execution,  and  to  permit  the  liti- 
gation growing  out  of  the  opposition  to  be  taken  into  a  court 
having  jurisdiction  co-extensive  with  the  right  claimed.     By  this 
means  no  injustice  is  done,  while  the  rights  of  all  parlies  inte- 
rested can  be  tested  in  the  opposition  or  injunction  suit,  which  the 
Code  considers  as  a  separate  demand,  even  when  brought  before 
the  court  which  granted  the  order  of  seizure.     Art.  398.     Such 
was  the  view  this  court  took  of  the  matter,  in  a  later  case, 
somewhat  analogous  to  this.     Terry  v.  Terry  et  aL,  10  La.  77. 
II.   In  relation  to  the  second  point,  we  have  already  had  occa- 
sion to  say,  that  it  was  not  indispensably  necessary  that  the  Judge, 
in  giving  hi9  Jtat,  should  direct  that  the  writ  should  be  returnable 
in  a  particular  court ;  but  that  it  was  the  duty  of  the  clerk  to  issue 
the  writ  according  to  law.     1  Robinson,  43.     He  does  not  ap- 
pear, in  this  case,  to  have  acted  in  violation  of  any  provision 
of  law. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  the  motion  to  set  aside  the  injunction  on  the  grounds 
filed  overruled,  and  the  case  remanded  for  further  proceedings ; 
the  appellee  paying  the  costs  of  tliis  appeal. 
LahauvCj  for  the  appellant. 
Edwards,  for  the  defendant 


Alexander  Wilson  v.  John  B.  Craighead,  Tutor. 

The  emancipation  of  a  minor  under  the  provisiona  of  the  acta  of  33  January,  1839, 
and  25  February,  1837,  giyes  him  all  the  power  over  his  property  and  rights,  of  a 
person  of  full  age.  He  may,  consequently,  ratify  any  act  of  partition  or  compro- 
mise effected  by  his  tutor  during  his  minority  ;  and  the  ratification  will  cure  all  de- 
fecU  in  the  original  transaction.    C.  C.  1869,  2325,  2352. 

Where  an  emancipated  minor,  joina  with  hie  co-heirs  in  an  act  of  settlement  and  parti- 
tion  of  the  ■accession  of  his  mother,  and  accepts  his  portion  as  ascertained  thereby 
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and  there  ie  no  evidence  that  the  settlement  did  not  embrace  all  the  property  of  the 
succession,  he  will  be  concluded  by  it. 
A  tutor  who  has  received  nothing,  and  could  not  have  received  any  thing  for  his  minor, 
having  had  nothing  to  act  upon,  has  no  account  to  render. 

Appeal  from  ihe  Court  of  Probates  of  Iberville,  Dutton,  J. 

Grymes^  for  the  appellant. 

Edwards  and  Labauve,  for  the  defendant. 

Simon,  J.    The  object  of  this  action  is  to  compel  the  defendant, 
who,  it  is  alleged,  was  the  plaintiff's  former  tutor,  to  render  an 
account  of  his  administration  as  such.    The  petition  alleges,  that 
during  the  plaintiff's  minority,  certain  successions  were  opened 
in  his  favor  as  forced  heir,  to  wit :  that  of  his  deceased  mother, 
of  the  value  of  $62,338,  his  interest  or  virile  share  of  the  inheri- 
tance being  one-sixth  of  the  estate^  or  $10,389  40  ;  and  that  of  his 
deceased  grandmother,  of  the  value  of  $264,105,  in  which  his 
interest  or  virile  share  was  one-sixth  of  one-eighth  of  the  saidsum^ 
or  $5555  55.     That  one  D.  D.  Chesnut  was  appointed  his  tutor 
on  the  2d  of  April,   1834,  and  died,  the  defendant  having  been 
subsequently  appointed  bis  tutor,  on  the   10th  of  April,  1838. 
That  the  defendant  neglected  to  cause  to  be  rendered  any  account 
whatever  of  Chesnut's  tutorship,  and  has  also  neglected  to  render 
any  account  whatever  of  his  own  tutorship   of  the  petitioner's 
estate;  has  never  taken  care  of  his  (plaintiff  *s)  person,  education, 
or  estate  ;  and  has  never  taken  any  active  part  in  the  affairs  of  his 
ward,  except  by  his  participation  with  others  in  conniving  to  de- 
fraud the  plaintiff,  and  to  deprive  him  of  his  rightful  inheritance 
for  his,  (said  tutor's)  benefit,  &c. ;  by  which,  plaintiff  has  sus- 
tained damage  to  the  amount  of  $20,000.    Wherefore,  he  prays 
that  the  defendant  be  ordered  to  render  an  account,  and  be  made 
responsible  to  him ;  and  that  he  may  be  decreed  to  pay  him  the 
said  sum  of  $20,000,  the  amount  of  the  interest  accruing  to  him 
from  the  several  successions  aforesaid. 

Before  issue  was  joined,  the  plaintiff  filed  a  supplemental  peti- 
tion, in  which,  after  stating  divers  additional  causes  of  action 
against  his  tutor,  and  giving  a  statement  of  various  articles  of  per- 
sonal and  real  property  and  slaves,  belonging  to  the  successions 
of  his  father,  and  of  his  grandfather,  and  mother,  in  the  States  of 
Louisiana  and  Tennessee,  in  which  he  was  interested  for  his 
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virile  portion,  and  of  which  he  was  deprived  during  his  minority, 
he  increases  his  demand  against  the  defendant,  to  the  sum  of 
$40,000,  for  which  he  prays  judgment,  &c. 

The  answer  of  the  defendant,  filed  on  the  same  day  that  the 
supplemental  petition  was  presented  and  filed,  pleads,  first,  the 
prescription  of  four  years,  between  the  date  of  the  judgment  by 
which  the  plaintiff  was  dispensed  from  the  time  necessary  to  attain 
the  age  of  majority,  and  the  institution  of  this  suit.  It  pleads, 
also,  the  general  issue  ;  gives  a  detailed  statement  of  the  plain- 
tiff's affairs,  and  of  the  manner  in  which  his  property  was  dis- 
posed of;  denies  that  defendant  ever  received  any  part  of  the 
plaintiff's  estate,  or  is  responsible  for  any  thing;  and  concludes 
by  praying  that  this  suit  be  dismissed  :  1st,  because  all  demands 
of  the  petitioner,  as  stated  in  his  petition,  are  prescribed  ;  2d,  be- 
cause the  plaintiff  is,  and  was,  for  a  long  time  in  possession  of  all 
his  property,  rights  and  credits  ;  and,  3d,  because  the  defendant 
never  had,  and  has  not  as  yet,  any  thing  to  account  for  to  the 
plaintiff.  The  answer  of  the  defendant  to  the  supplemental  peti- 
tion, is  to  the  same  purport. 

On  these  issues,  the  inferior  court  proceeded  to  investigate  the 
alleged  rights  of  the  plaintiff;  and  judgment  having  been  rendered 
thereon  in  favor  of  the  defendant,  the  plaintiff  appealed. 

It  appears  from  the  evidence,  that  the  plaintiff's  mother  was 
duly  confirmed,  and  qualified,  as  his  natural  tutrix,  on  the  firsKof 
November,  1825.  She  died  on  the  dd'of  January,  1834,  and  D. 
D.  Chesnut  was  then  appointed  tutor.  After  the  death  of  the 
latter,  the  defendant  was  appointed  tutor  of  the  plaintiff,  on  the 
10th  of  April,  1838.  While  Chesnut  was  acting  as  tutor,  a  cer- 
tain act  of  compromise  was  passed  between  the  heirs  of  Lavinia 
Erwin,  (the  plaintiff's  grandmother,)  and  of  Joseph  Erwin,  sr., 
and  Joseph  Erwin,  jr.,  purporting  to  be  a  liquidation  and  settle- 
ment of  the  said  successions.  This  act  was  executed  on  the  6th 
of  April,  1837,  with  the  consent  and  intervention  of  the  plaintiff's 
tutor,  D.  D.  Chesnut,  who  appeared  therein  as  one  of  the  parties 
representing  the  minor,  Alexander  Wilson,  the  present  plaintiff. 
The  result  was,  as  to  the  plaintiff,  that  his  portion  in  said  estates 
was  established  and  ascertained  to  be  the  sum  of  $4000,  ''  being 
the  amount  which  will  fall  to  each  of  the  minor  heirs  of  Eliza 
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Erwin  deceased^  out  of  the  successions  of  Joseph  and  Lavinia 
Erwin,  said  sum  to  be  paid  m  three  equal  instalments,  at  one, 
two,  and  three  years,"  &c.     On  the  29th  of  April,  1837,  an  act  of 
exchange  was  passed  between  Chesnut  and  wife,  and  William  £. 
Edwards  and  wife,  from  the  stipulations  of  which,  it  appears,  that 
said  Edwards' and  wife  bound  themselves  to  pay  to  the  plaintiff, 
the  amount  accruing  to  him  from  the  act  of  compromise  and  set- 
tlement above  mentioned,  putting  themselves  in  the  place  and 
stead  of  Chesnut  and  wife,  in  all  matters  and  things,  liabilities, 
and  obligations  by  the  latter  contracted  in  the  said  act  of  compro- 
mise, and  exonerating  them  fully  and  entirely  from  all  such  obli- 
gations and  liabilities.     On  the  10th  of  April,  1838,  the  defendant 
was  appointed  tutor,  and  proceeded  to  institute  a  suit  against  the 
estate  of  the  former  tutor  for  a  rendition  of  the  account  of  tutorship, 
which  account  having  been  rendered  by  the  widow,  was  opposed 
by  the  defendant,  and  said  suit  and  opposition  were  yet  pending 
and  undetermined,  when,  on  the  6th  of  December,  1838,  after  due 
and  legal  proceedings  had  before  the  Court  of  Probates,  the  plain- 
tiff was,  by  a  decree  of  that  court,  dispensed  from  the  time  pre- 
scribed by  law  for  attaining  the  age  of  majority.     On  the  4lh  of 
April,   1839,  by  an  authentic  act  passed  before  Louis  Petit,  a 
notary  public,  the  plaintiff  then  dispensed  with  the  time  prescribed 
by  law  for  attaining  the  age  of  majority,  acknowledged  that  he  had 
received  of  William  E.  Edwards  the  sum  of  $4066  66,  as  the 
amount  coming  to  him  from  the  estates  of  Jos.  Erwin  and  Lavina 
Erwin,  and  of  Joseph  Erwin,  junior,  under  the  act  of  compromise 
and  settlement  above  mentioned  ;  ratifying,  confirming,  and  making 
valid  the  said  act  of  compromise  and  partition,  as  also  the  act  of 
exchange  and  sale  made  between  Chesnut  and  wife,  and  Edwards 
and  wife,  passed  on  ihe  29th  of  April,  1837;  and  selling,  trans- 
ferring and  conveying  to   said   Edwards,  all  the  rights,  titles, 
interests  and  demands  which  he  has,  or  may  have  bad,  in  and  to 
the  said  successions,  previous  to  the  passing  of  the  said  acts  of 
compromise,  partition,  exchange  and  sale. 

The  evidence  further  shows,  that  on  the  20th  of  January,  1843, 
the  succession  of  the  plaintiff's  mother  was  settled  between  the 
heirs,  by  an  act  of  settlement  and  partition,  passed  before  the 
Judge  of  the  parish  of  Iberville,  in  which  the  plaintiff  appeared 
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as  one  of  the  heirs  in  his  own  right,  and  in  which  his  portion  or 
share  was  ascertained  and  liquidated,  independently  of  the  amount 
of  the  sale  of  the  plantation  previously  adjudicated  to  one  Stone. 
The  amount  of  the  plaintiff's  share  was  by  him  taken  in  pro- 
perty. 

As  to  the  other  claims  set  up  by  the  plaintiff  in  his  supplemen- 
tal petition :  The  evidence  shows  that  the  plaintiff's  mother  sold, 
and  conveyed  to  Joseph  Erwin,  a  large  number  of  slaves  for  cash  ; 
that  this  was  done  whilst  she  was  his  natural  tutrix  ;  and  it  does 
not  appear  by  any  evidence  that  the  defendant  ever  had  in  his  pos* 
session  any  property  belonging  to  the  plaintiff,  or  that  he  ever  re« 
ceived  any  money  for  him,  during  the  existence  of  the  tutorship. 

From  the  facts  disclosed  by  the  record,  we  cannot  hesitate  to 
say,  that  the  plaintiff's  claim  is  unfounded,  and  that  the  defendant, 
without  its  being  necessary  to  pronounce  any  opinion  upon  his 
plea  of  prescription,  is  entitled  to  his  discharge. 

FirsU  Because  the  plaintiff,  after  having  been  legally  dispen- 
sed from  the  time  prescribed  by  law  for  attaining  the  age  of  ma- 
jority, took  possession  of  his  estate  ;  .received  the  amount  of  the 
share  or  portion  accruing  to  him  from  the  successions  of  his 
grand-father  and  grand-mother,  and  of  Joseph  Erwin,  jr. ;  ratified 
the  acts  which  had  been  made  during  his  minority,  and  transfer- 
red all  his  rights  to  another  person,  for  a  good  and  valuable  con- 
sideration. 

Second.  Because  the  plaintiff,  after  having  acted  personally  in 
the  settlement  of  his  mother's  estate,  received  his  portion  there- 
from, and  accepted  said  succession  as  it  was.     And  • 

Third.  Because  it  is  not  shown  that  the  defendant  ever  had  in 
his  possession  any  property  or  funds  belonging  to  the  plaintiff; 
and  because  the  defendant  cannot  be  made  responsible  for  the 
acts  of  the  plaintiff's  mother  and  natural  tutrix,  whose  succession 
said  plaintiff  accepted. 

I.  The  plaintiff,  under  the  act  of  the  23d  of  January,  1829,* 


*dy  the  act  of  1839,  the  power  of  emancipating  minors  was  conferred  on  the  Die* 
trict  Courts  only.  By  an  act  of  35  February,  1837,  it  was  ettended  to  the  Courts  of 
Probate. 

Vol.  VI.  65 


Digitized  by 


Google 


434  NEW  Orleans; 

'  Wilson  ▼.  Craighead,  To  tor. 


(Bullard  and  Curry's  Digest,  p.  582,)  was  dispensed  from  the 
time  prescribed  by  law  for  attaining  the  age  of  majority.  The 
judgment  of  the  Court  of  Probates,  rendered  on  his  application, 
and  on  the  advice  of  a  family  meeting,  had  the  immediate  effect 
of  vesting  him  with  the  capacity  which  the  law  recognizes  in 
persons  of  full  age  ;  and  he  was  thereby  enabled  to  conduct  his 
own  affairs  and  admininister  his  estate,  in  the  same  manner  as  if 
he  had  attained  the  age  of  twenty-one  years.  This  doctrine  has 
already  been  recognized  by  this  court,  in  the  case  of  Harmon  et 
qL  v.  ATCawley,  iji  which  it  was  held,  that  '*  an  emancipation 
thus  obtained^  gives  to  the  minor  all  the  powers  over  his  property 
and  rights  which  appertain  to  a  person  of  full  age.^^  9  La.  571 . 
The  language  of  the  law  upon  which  that  opinion  is  based,  is  too 
clear  to  require  or  admit  of  any  further  comment. 

The  plaintiff  having  thus  acquired  a  full  capacity  to  act,  was 
at  liberly  to  ratify  the  act  of  conipromise  and  partition  consented 
to  by  his  tutor  during  his  mioprity.  This  he  did,  by  receiving 
frpm  Edwards  the  amount  to  which  he  was  entitled  under  the  act, 
and  transferring  to  him  all  his  hereditary  rights  for  the  considera- 
tion therein  expressed.  He  must  be  bound  by  his  act,  which  has 
the  effect  of  curing  all  the  defects  which  may  have  existed  in  the 
original  transaction.  Civil  Code,  arts.  1869,  2225,  2252.  2  La. 
519.  2  Robinson,  2.  3  IJbid.  256.  He  had,  therefore,  nothing 
to  claim  against  the  defendant,  as  proceeding  from  the  succes- 
sions which  were  the  subject  of  the  act  of  compromise  and  par 
tition  thus  subsequently  ratified,  asT  he  had  put  himself  in  posses- 
sion of  all  that  he  could  ever  pretend  to  obtain,  after  his  transac- 
tion with  Edwards. 

IL  Nothing  shows  that  the  settlement  of  the  succession  of  the 
plaintiff^s  mother,  which  was  made  in  1843,  does  not  contain  all 
the  property  and  effects  belonging  thereto  ;  nay,  the  amount 
thereof,  added  to  the  sum  of  $42,000,  which  proceeded  from  the 
sale  of  the  plantation,  makes  an  aggregate  of  (69,300,  of  which 
he  received  his  share,  while  the  amount  declared  upon  in  the  pe- 
tition only  shows  $62,338.  This  part  of  the  plaintiff's  demand 
is  clearly  unjust. 

HL  The  defendant  cannot  be  made  answerable  for  any  act  of 
the  plaintiff's  mother,  during  the  natural  tutorship  ;  as  from  the 
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plaintiff *s  having  accepted  her  succession  purely  and  sinaply,  it 
necessarily  results,  that  he  would  be  bound  towards  himself,  as 
one  of  the  heirs,  for  the  consequences  of  the  tutorship.  Suppos- 
ing that  she  illegally  sold  to  her  father  slaves  belonging  to  her 
children,  a  fact  which  is  far  from  being  established,  how  can  it  be 
pretended  that  the  defendant  is  to  be  made  liable  in  damages  ? 
If  such  damages  were  allowed,  would  not  the  plaintiff,  as  one  of 
the  heirs,  be  immediately  made  responsible  for  them  ?  No  claim 
was  set  up  by  the  plaintiff  against  his  mother's  estate,  on  account 
of  the  tutorship,  at  the  lime  that  the  settlement  thereof  was  ma  ie. 
This  part  of  his  demand  is  too  absurd  to  be  for  a  moment  counte- 
nanced. As  to  the  other  allegations  in  the  supplemental  petition, 
no  proof  has  been  adduced  to  sustain  them;  and  every  thing 
shows  that  the  plaintiff's  pretensions  on  this  score,  are  unfounded 
and  imaginary. 

Upon  the  whole,  we  agree  with  the  Judge,  a  quo,  in  the  opinion, 
that  the  plaintiff  has  failed  to  make  out  any  part  of  his  case.  It 
is  not  shown  that  the  defendant,  during  the  short  period  of  his 
administration,  received  anything,  or  ever  could  have  received 
anything  for  his  pupil.  No  proof  has  been  adduced  from  which 
fraud  or  neglect  could  even  be  inferred  ;  and  as  this  court  said, 
in  4  La.  136,  the  tutor  having  received  nothing,  and  having  had 
nothing  to  act  upon,  has,  therefore,  no  account  to  render. 

Judgment  affirmed. 


David  Thomas,  Administrator  of  the  succession  of  James  Wil-        j  et  ^ 
liams,  deceased,  v.  Augustin  Bourgeat,  Dative  Testamentary  eHsT 

Executor  of  James  H.  Mill,  deceased.  -^^r^ 


The  right  to  proceed  by  a  role  to  ihow  canae,  or  on  motion,  impliea  the  pendency  of 
a  auit  between  the  partiea,  and  is  confined  to  incidental  matters,  arising  in  the  pro- 
gross  of  the  contestation,  except  where  a  sammary  proceeding  is  expressly 
allowed  by  law. 

The  administrator  of  an  estate  is  amenable,  during  his  lifetime,  to  the  Probate  Court 
from  which  he  derites  his  aothority  ;  ba(  where  he  dies  without  having  rendered 
an  account,  it  can  be  rendered  only  in  the  Probate  Court  in  which  his  own  estate  is 
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beiDg  admioistered.  Bat  a  ciatm  of  tho  penon  who  afterwards  beclnne  admini- 
Btratur  against  his  intestate,  acquired  before  he  became  admioistracor,  mast  be  prose- 
cuted before  the  court  in  which  the  succession  of  the  intestate  was  opened.  ' 

Appeal  from  the  Court  of  Probates  of  Pointe  Coupee,  E. 
Cooleyy  J. 

Merrick^  for  the  plaintiflF. 

Stevens  and  T*.  /.  Cooley,  for  the  appellant. 

BuLLARD,  J.  This  case  was  before  us  in  March,  1842.  See 
1  Robinson,  403.*  The  judgment  of  the  Court  of  Probates  was 
then  reversed,  and  judgment  rendered,  subject,  however,  to  the  same 
restriction  as  relates  to  the  Brandon  debt,  as  that  contained  in  the 
judgment  below.  A  credit  of  91107  61,  claimed  by  the  de- 
fendant as  a  payment  made  by  his  testator,  Mix,  for  Williams, 
to  the  Canal  Bank,  was  rejected  ;  reserving,  however,  to  the  de- 
fendant, the  right  of  claiming  from  the  estate  of  Williams,  the 
plaintiff's  intestate,  that  amount,  if  any  such  ri^t  he  had.  After 
the  mandate  from  this  court  had  been  entered  on  the  minutes  of 
the  court  below,  the  defendant,  Bourgeat,  took  a  rule  on  the  plain- 
tiff to  show  cause,  why  the  credit  of  (1107  6  1  should  not  be 
allowed,  as  well  as  the  sum  of  $685,  being  what  is  called  the 
Brandon  debt. 

To  this  rule  the  plaintiff  excepted,  on  the  ground  that  the 
judgment  of  the  Supreme  Court  was  final,  and  that  the  cause 
was  not  sent  back  for  a  new  trial ;  that  the  succession  of  Wil- 
liams being  opened  in  the  parish  of  West  Feliciana,  all  actions 
and  claims  for  money  against  it  must  be  brought  before  the  Court 
of  Probates  of  that  parish  ;  that  the  Court  of  Pointe  Couple  is 
without  jurisdiction,  except  as  to  the  execution  of  the  judgment 
of  the  Supreme  Court ;  and  that  the  proceeding  was  begun  with- 
out a  petition,  and  was  irregular  and  unwarranted  by  law. 

The  court  below  sustained  this  exception,  and  discharged  tlie 
rule;  and  the  defendant,  Bourgeat,  has  appealed. 

The  Court  did  not  err.    The  judgment  rendered  in  the  case  by 


*Tbe  appeal  in  this  case,  reported  in  1  Rob.  403,  is  printed,  by  misuke,  as  having 
been  taken  from  the  Parish  Court  of  Pointe  Couple.  It  was  from  the  ProbaU  Coort 
of  that  paiieli. 
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this  court,  was  left  open,  only  for  the  purpose  of  modification  in 
relation  to  the  Brandon  debt.^  The  Court  of  Pointe  Couple  was 
authorized  to  allow  a  credit  on  the  judgment,  on  motion,  upon 
being  satisfied  that  judgment  had  been  rendered  in  favor  of  the  es- 
tate of  Brandon,  in  the  Court  of  West  Feliciana.  To  that  ex- 
tent only  was  the  judgment  still  open,  and  subject  to  be  amended. 
It  is  true  the  right  was  reserved  to  .the  defendart  of  claiming 
of  the  estate  of  Williams  the  sum  of  $1107  61,- alleged  to 
have  been  paid  by  Mix  to  the  Canal  Bank ;  but  it  was  not  the  in- 
tention of  the  court,  that  the  final  determination  of  the  cause 
should  await  a  further  inquiry,  as  to  that  part  of  the  defendant's 
account.  As  the  judgment  was  originally  rendered,  that  item  was 
rejected,  as  unsupported  by  legal  evidence.  At  the  request  of 
the  defendant's  counsel,  we  so  modified  it,  as  not  to  conclude  his 
client.  It  then  became  a  judgment  of  nonsuit  as  to  that  item. 
The  right  to  proceed  by  rule,  or  on  motion,  implies  the  pendency 
of  a  suit  between  the  parties,  and  is  confined  to  incidental  mat- 
ters, which  may  arise  in  the  progress  of  the  contestation,  except 
in  certain  cases  where  a  summary  proceeding  is  expressly  allowed 
by  law. 

It  is  true  we  held  in  this  case,  that  although  Mix  in  his  life- 
time, deriving  his  authority  to  administer  the  estate  of  Williams 
from  the  Court  of  Probates  for  West  Feliciana,  was  amenable  to 
that  Court,  which  alone  could  order  the  payment  of  debts  due  by 
the  estate ;  y^t,  having  died  without  rendering  an  account,  that 
account  could  only  be  rendered  in  the  Court  of  Pointe  Coup6e, 
where  his  estate  was  in  progress  of  administration.  But  it  by  no 
means  follows,  that  a  claim  of  Mix  against  Williams,  while  the 
former  was  not  administrator,  as  appears  to  have  been  the  case  in 
relation  to  the  alleged  payment  to  the  Canal  Bank,  could  be 
prosecuted  in  any  other  court  than  that  of  West  Feliciana,  where 
the  estate  of  Williams  is  being  administered. 

Judgment  affirmed^ 


Digitized  by 


Google 


438  NEW  ORLEANS, 


•    6t  438 
106    1601 


Haydei  v.  Bells. 


George  Haydel  v.   John  W.  Betts. 

A  verbal  sale  of  a  slave  is  good  against  the  vendor,  only  when  acknowledged  by  bim , 
under  oath,  in  answer  to  interrogatories,  and  where  there  was  aetoal  delivery  of  the 
slave.  C.  C.  8255.  Where  the  answer  denies  the  sale,  it  cannot  be  contradicted 
by  the  evidence  of  witnesses.  lb.  2415.  Were  it  permitted,  the  prohibition  of  the 
law  as  to  testimonial  proof  of  verbal  sales  of  real  estate,  or  slaves,  would  be  evaded, 
by  alleging  fraud,  and  propounding  interrogatories,  and,  when  answered  in  the  ne- 
gative, by  offering  testimony  under  the  pretence  of  contradicting  the  answers. 

The  purchaser  of  a  slave,  sold  under  tifi.fa,  against  a  party  in  possession,  not  shown 
to  have  been  aware  of  the  defects  in  the  title  of  the  latter,  being  a  possessor  in 
good  faith,  will  be  responsible  to  the  owner  for  the  value  of  his  services,  only  from 
judicial  demand.     C.  C.  495,  3416. 

Appeal  from  the  District  Court  of  Assumption,  Nichollsf  J. 

Mathiot  and  Bodin,  for  the  appellant. 

/.  C.  Beatty^  for  the  defendant. 

MoRPHY,  J.    The  plaintiff  has  appealed  from  a  judgment  re- 
jecting his  claim  to  a  slave  named  George,  purchased  by  the  de- 
fendant at  a  Sheriff's  sale,  in  the  suit  of  A.  M.  Foley  against 
Haimond  Laussade,  in  whose  possession  the  negro  was  seized. 
The  defendant,  in  his  answer,  had  averred,  that  the  plaintiff  was 
without,  any  title  whatever  to  the  slave,  having  transferred  all  his 
right,  interest,  and  title  therein,  to  the  said  Raimond  Laussade ; 
that  the  sale,  however,  was  by  private  act,  and  bad  never  been 
recorded,  but  was  in  the  hands  of  Laussade,  who,  With  the  plain- 
tiff,  was  fraudulently  seeking  to  conceal  the  sale.     To  make  good 
these  averments,  he  propounded  to  his  adversary  certain  interro- 
gatories, in  answer  to  which,  the  latter  stated,  under  oath,  that  he 
had  never  passed  any  act  of  sale  of  the  slave  George  to  Raimond 
Laussade ;  that  he  had  promised  to  sell  him  that  negro,  in  case 
he  would  pay  him  nine  hundred  dollars ;  and  that  if  he  did  not 
comply  with  this  condition,  he  should  return  the  negro.    He  fur- 
ther stated,  that  this  agreement,  which  had  taken  place  two  years 
before,  had  become  void  by  Laussade's  failure  to  comply  with 
the  condition  under  which  it  was  made,  and  that  it  had  since  been 
agreed  between  them,  that,  if  the  slave  was  left  in  the  possession 
of  Laussade,  he  should  cure  him  of  a  disease  with  which  he  was 
afflicted.     Parol  evidence  was  then  offered,  to  prove  that  the  pe- 
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titioner  had  declared  to  several  persons,  that  he  had  sold  the  slave 
in  question  to  R.  Laussade  ;  and  our  attention  has  been  called  to 
a  bill  of  exceptions  taken  to  the  admission  of  such  evidence.    We 
think  that  the  Judge  erred.     Verbal  sales  of  slaves  are  declared 
by  law  to  be  void,  unless  acknowledged  by  the  vendor  when  in- 
terrogated under  oath,  and  acconnpanied  by  delivery.    Civil  Code, 
art.  2255.    In  the  present  case,  the  plaintiff,  far  from  admitting, 
expressly  denies  that  he  made  such  a  contract.     Were  the  defen- 
dant permitted  to  disprove  his  answers  by  witnesses,  he  could 
establish  the  sale  by  testimonial  proof,  and  thus  do  indirectly  that, 
which  under  our  Code,  could  not  be  done  directly.    Art.  2416. 
The  prohibition  of  the  law  would  be  evaded  in  every  case  by  al- 
leging fraud  and  putting  interrogatories,  and  when  answered  in 
the  negative',  by  offering  testimony  under  the  pretence  of  disprov- 
ing the  answers.      3  La.  118.      The  testimony  of  the  witnesses 
being  disregarded,  there  is  no  evidence  that  the  plaintiff  ever  di- 
vested himself  of  his  title  to  the  slave  George ;  his  agreement  to 
sell  him  to  Laussade  was  a  conditional  one,  which  was  to  take 
effect  only  in  case  he  paid  the  plaintiff  nine  hundred  dollars.    As 
to  the  damages  claimed  for  the  illegal  detention  of  the  slave,  the 
witnesses  vary  in  their  estimate  of  the  value  of  his  services; 
some  valuing  them  at  ten  dojlars  per  month,  and  others  at  six  dol- 
lars.   From  the  descriptiofa  given  of  this  negro,  and  the  admission 
of  his  master  that  he  was  laboring  under  some  disease,  we  feel 
inclined  to  adopt  the  latter  estimate,  and  will  allow  only  six  dol- 
lars per  month,  to  be  computed  from  the  day  of  the  institution  of 
this  suit,  as  the  defendant  must,  we  think,  be  considered  a  pos- 
sessor in  good  faith  up  to  that  time.      Civil  Code,  arts.  495, 
3416.? 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed  :  and  that  the  plaintiff  recover  of  the  defendant  the 
slave  George,  with  damages,  at  the  rate  of  six  dollars  per  month, 
from  the  2d  of  May,  1843,  until  the  said  slave  be  delivered ;  and 
it  is  further  ordered,  that  the  defendant  pay  the  costs  in  both 
courts. 


*  There  wis  no  evidence  to  show  that  the  defendant  waa  aware  of  the  defeeta  in 
the  title  of  the  purchaaer  at  the  Sheriff 'a  aale. 
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.   Charles  Simpson  v.  Phcebe  Peirce. 

Appeal  by  the  defendant  from  a  judgment  of  the  District  Court 
of  Terrebonne,  Nicfiolls,  J.  This  was  an  action  on  a  promissory 
note.  The  judgment  was  for  the  amount  claimed,  providing  how- 
ever, that  from  that  amount  there  should  "  be  deducted  the  sum 
of  thirty  dollars,  at  the  date  of  the  judgment ;  which  last  sum  the 
plaintiff  is  entitled  to  recover,  upon  showing  that  he  is  not  respon* 
sible  for  the  sum  attached  in  the  hands  of  the  defendant." 
J.  C.  Beatty^  for  the  plaintiff. 
Edgar,  for  the  appellant. 

Martin,  J.    The  defendant,  appellant  from  a  judgment  on  her 
promissory  note,  complains  that  the  court  erred  in  making  her 
liable  for  a  sum  of  $30,  attached  in  her  hands  by  a  creditor  of  the 
plaintiff.     She  stated  in  her  answer,  that  **  she  was  held  bound, 
as  garnishee,  by  William  Ross,  plaintiff  in  attachment,  in  a  suit 
against  the  present  plaintiff  and  appellee,  in  the  sum  of  $30, 
which  she  opposes  by  way  of  reconvention.''    Her  counsel  has 
contended,  that  "  the  plaintiff  and  appellee,  having  his  remedy 
against  the  attaching  creditor,  had   no  right  to  attack  her,  (the 
garnishee',)  and  put  her  to  the  expense  and  trouble  of  a  defence, 
when  the  law  does  not  allow  her  to  interfere  with  the  merits  of 
the  case  between  the  plaintiff  and  defendant  in  the  attachment ; 
that  the  District  Court  had  no  jurisdiction  over  the  attachment 
case,  and  had  no  right  to  inquire  into  the  merits,  nor  to  interfere, 
the  amount  being  only  $30;  that  upon  proof  of  the  garnishee's 
liability  to  the  attaching  creditor  for  that  sum,  the  court  should 
have  allowed  it  in  compensation  and  reconvention,  and,  liberating 
the  defendant,  have  left  the  plaintiff  to  pursue  his  remedy  against 
the  plaintiff  in  attachment,  before  the  proper  tribunal,  by  appeal 
or  action  of  nullity. 

It  appears  to  us,  that  complete  justice  has  been  done  to  the 
defendant  and  appellant.  She  does  not  aUege  that  she  has  paid 
any  thing  for  the  plaintiff  and  appellee,  but  that  she  may  be  liable 
to  pay  the  sum  of  $30  for  him,  in  case  he  should  be  cast  in  the 
suit  brought  against  him  by  attachment,  in  which  she  has  been 
made  garnishee.    The  District  Court  could  not,  after  it  deducted 
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the  $80  from  the  amount  of  her  note,  remain  silent  with  regard  to 
the  consequence  of  a  judgment  in  favor  of  the  defendant  in  the 
attachment  suit,  for  in  that  case,  she  might  have  retained  the  (30 
attached  in  her  hands,  to  the  injury  of  the  present  plaintiff  and 
appellee.  Perhaps  the  most  correct  way  would  have  been,  to  re- 
serve to  the  latter  his  right  against  the  defendant  and  appellant,  in 
case  the  attaching  creditor  should  fail  in  the  suit.  But  the  Dis- 
trict Court  has  done  the  same  thing  in  different  words,  and  the 
difference  is  not  important  enough  to  authorize  us  to  reverse  the 
judgment  appealed  from.  The  defendant  and  appellant  denies, 
with  ill  grace,  the  jurisdiction  of  the  District  Court,  while  she  claims 
the  benefit  of  the  action  of  that  court  against  her  as  garnishee,*  a 
benefit  which  the  judgment  appealed  from  has  allowed  her. 

Judgment  affirmed. 


The  State  v.  Alexis  Plazencia. 

On  an  appeal  by  the  defendant,  from  a  jadgrnent  in  favor  of  the  Slate,  for  the  amount 
of  a  recognizance  entered  into  by  him  for  his  appearance  at  court,  the  District  At- 
torney who  obtained  the  judgment  is  the  proper  person  on  whom  the  citation  of  ap- 
peal should  be  served. 

The  fact  that  a  party  is  a  fugitive  from  justice,  cannot  affect  his  right  of  appeal. 

One  who  has  bound  himself  in  a  recognizance  to  appear  at  a  particular  term  of  the 
couri,  will  not  be  absolved  by  the  omission  of  the  Attorney  for  the  State  to  pro- 
ceed against  him  at  that  term.  His  appearance  at  that  term,  was  the  only  means 
of  protecting  him  from  a  forfeiture  of  his  recognizance.  Per  Curiam.  The  law 
makes  it  the  duty  of  the  prosecutmg  attorney  to  have  the  parties  bound  by  any  re- 
cognizance called,  and  to  take  judgment  against  them,  if  the  principal  be  not  pro- 
duced ;  but  this  direction  to  the  attorney,  does  not  release  the  parties  to  the  re- 
cognizance. 

Appeal  from  the  District  Court  of  Assumption  Nicholls,  J. 
J.  C.  Beatti/y  District  Attorney,  for  the  State. 
Ilsley  and  Connely,  for  the  appellant. 


*  The  defendant  was  made  a  garnishee  in  a  proceeding  before  a  Justice  of  the 
Peace. 

Vol.  VI.  56 
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Martin,  J.  The  defendant  is  appellant  from  a  judgment 
against  him,  on  a  recognizance  for  his  appearance  at  court.  The 
Attorney  for  the  State  in  the  Second  District,  has  prayed  for  the 
dismissal  of  the  appeal,  on  the  ground  that  the  citation  was  not 
served  on  the  proper  officer,  and  on  an  averment  that  the  defen- 
dant is  not  a  resident  of  the  parish  of  Assumption,  as  he  states 
himself  to  be,  but  is  a  fugitive  from  justice,  who  conceals  himself, 
and  cannot  be  apprehended,  or  brought  to  court  to  stand  his  trial 
on  the  indictment  found  against  him. 

It  appears  to  us,  that  the  Attorney  for  the  State,  who  has  ob- 
tained the  judgment  appealed  from,  and  is  the  representative  of  the 
State  in  that  district,  is  the  officer  on  whom  the  citation  should 
have  been  served.  If  served  on  the  Governor,  or  the  Attorney 
Genera],  neither  of  these  functionaries  could  do  any  thing  on  the 
appeal,  until  he  had  communication  with  the  District  Attorney. 
Wherever  the  residence  of  this  man  may  be,  he  has  a  right  of  ap- 
peal to  this  court ;  and  his  being  a  fugitive  from  justice  neither 
destroys  nor  impairs  his  right.  His  appeal  must,  therefore,  be 
sustained. 

The  counsel  for  the  appellant  urges,  that  the  principal  and  his 
surety  should  have  been  called  at  the  court  at  which  the  first  was 
bound  to  appear  by  his  recognizance ;  and  that  no  proceedings 
having  then  been  had,  none  could  be  correctly  had  at  the  suc- 
ceeding term,  when  the  judgment  appealed  from  was  taken. 

The  condition  of  the  recognizance  was,  that  the  principal  should 
appear  at  the  May  term  after  the  recognizance  was  entered  into. 
His  Hppearance  at  that  term  was  the  only  means  of  protecting  him 
from  the  forfeiture  of  his  recognizance.  It  is  not  pretended  that 
he  appeared.  The  law  has  made  it  the  duty  of  the  officer  of  the 
State  to  have  the  parties,  bound  by  any  recognizance,  called,  and 
to  take  judgment  against  them,  if  the  principal  be  not  produced ; 
but  this  direction  to  the  officer  of  the  State  does  not  absolve  the 
parties  to  the  recognizance.  If  they  wish  to  resist  the  claim  of 
the  forfeiture  to  the  State,  they  must  allege  and  prove  the  appear- 
ance of  the  principal. 

Judgment  affirmed. 
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John  Rucker   White  v.  Cblestin  Guyot. 

Appeal  from  the  District  Court  of  Lafourche  Interior,  De- 
blieuXy  J. 

/.  C.  Beatty^  for  the  appellant. 

Thibodeaux  and  Cole^  for  the  defendant. 

BuLLARD,  J.  When  this  case  was  last  before  us,  (4  Rob.  108,) 
we  thought  justice  required  it  should  be  remanded  for  a  new  trial. 
The  last  trial  terminated,  as  the  first  did,  in  a  judgment  against 
the  vendor  of  the  slave  Fanny ;  and  he  has  again  appealed. 

It  appears  to  be  satisfactorily  proved,  that  the  girl  was  diseased  at 
the  time  of  the  sale ;  but  whether  her  malady  was  such,  as  to  render  it 
probable  that  Guyot  would  not  have  purchased  her,  had  he  known 
its  existence,  formed  the  principal  question  in  the  case.  She  was 
far  from  being  sound  at  the  time  of  the  last  trial,  and  appears  to 
have  exhibited  symptoms  of  an  asthmatic  affection.  The  case 
turns  upon  mere  questions  of  fact.  They  have  been  solved  by  a 
tribunal  better  qualified  than  we  are,  to  appreciate  the  testimony 
of  the  medical  gentlemen  who  were  called  on  to  treat,  or  to  ex- 
amine her ;  and  we  are  not  enabled  by  any  thing  in  the  record  to 
say,  that  the  court  was  so  clearly  in  error  as  to  authorize  our 
interference. 

Judgment  affiimed. 


The  Citizens   Bank  of  Louisiana  v.  Joseph   W.  Tucker 
Testamentary  Executor  of  Abner  Robinson,  deceased. 

The  stipalatioDi  in  a  contract  of  sale,  by  authentic  act,  cannot,  between  the  parties 
or  their  representatives,  be  destroyed  or  weakened  by  parol  evidence.  Nothing  but 
a  coonter-Ietter  can  have  that  effect. 

Where,  for  the  convenience  of  the  vendors,  in  order  to  enable  them  to  divide  the  price 
amon^r  themselves,  the  notes  originally  given  by  the  vendees,  are  cancelled,  and 
others  executed  in  their  place,  each  for  smaller  sums,  but  in  the  aggregate  for  th* 
same  amount,  in  the  same  form,  and  payable  at  the  same  periods,  nothing  being 
changed  as  to  the  position  or  obligations  of  the  purchasers,  there  is  no  novation. 

The  ratification  of  an  act  cures  all  iu  defects ;  and  a  voluntary  execution  thereof, 
amounts  to  a  ratification.    C.  C.  3958. 
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Appeal  from  the  Court  of  Probates  of  Lafourche  Interior, 
McAllister,  J. 

If.  Janiriy  for  the  plaintiffs. 

/.  C,  Beatty,  for  the  appellant. 

Simon,  J.  This  is  one  of  four  suits  instituted  by  different 
plaintiffs,  against  the  testamentary  executor  of  Abner  Robinson, 
deceased.  They  arose  out  of  one  and  the  same  transaction,  and 
present  the  same  cause  of  action,  originating  from  the  same  cir- 
cumstances. 

The  succession  of  Robinson  is  sought  to  be  made  liable  for  the 
payment  of  certain  notes  of  hand,  which  were  executed  under  the 
following  circumstances  :  The  Citizens  Bank  of  Louisiana  had  a 
mortgage  upon  a  plantation  and  slaves,  owned  jointly  by  Robert 
Bell  and  Thomas  Barrett,  in  the  parish  of  Iberville,  to  secure  the 
sum  of  $50,000,  due  to  the  Bank  by  the  owners  of  the  property. 
It  appears  that  Bell  and  Barrett  had  concluded  to  sell  the  pro- 
perty mortgaged,  to  G.  A.  Botis  and  A.  Robinson,  and  that  some 
difficulty  was  found  in  making  them  a  title  thereto,  as  several 
judicial  mortgages  had  been  inscribed  against  the  vendors.  For 
the  purpose  of  securing  a  title,  it  was  arranged  that  the  property 
should  be  sold  by  the  Citizens  Bank  under  its  mortgage ;  that 
Bolts  and  Robinson  should  bid  for  it  $75,000 ;  that  the  Bank 
should  afterwards  allow  time  fgr  the  payment  of  the  amount  of  its 
claim  ;  and  that  notes  should  be  furnished  for  the  sum  of  $75,000, 
bearing  eight  per  cent  interest  from  date,  of  which  $50,000  should 
go  to  the  Bank,  and  the  balance  to  Bell  and  Barrett,  after  deduct- 
ing the  expenses  incurred  by  the  Bank.  Accordingly,  Robinson, 
who  could  not  personally  attend,  gave  to  G.  A.  Botts  a  notarial 
power  of  attorney,  dated  the  16th  of  August,  1839,  to  represent 
him  in  the  purchase  to  be  made  in  their  joint  names,  and  on  their 
joint  account,  authorizing  his  said  attorney,  '*  to  subscribe  and 
accept  all  such  deed,  or  deeds,  of  sale  as  may  be  expedient  and 
necessary  ;  also  to  make  and  subscribe  in  his  name,  and  jointly 
with  him,  the  said  attorney,  all  such  joint  obligations,  promissory 
notes,  or  bonds,  and  deed  or  deeds  of  mortgage,  as  may  be  required 
by  the  Citizens  Bank  ;  to  subscribe  also,  if  necessary,  in  payment 
of  said  purchase,  notes  to  the  order  of  the  said  constituent,  and  to 
endorse  the  said  notes  in  the  name  of  the  said  constituent,  and  to 
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bind  him,  the  said  constituent,  thereby,  in  solido^  with  him,  the 
said  attorney,  as  firmly  to  all  intents  and  purposes  as  he,  the  said 
constituent,  might  do,  if  personally  present."  The  Citizens  Bank 
became  subsequently  the  nominal  purchaser  of  the  property,  and 
an  act  of  sale  from  the  Bank  to  Botts  and  Robinson  was  executed 
on  the  31st  of  January,  1840,  in  which  Botts  appeared  for  him- 
self, and  as  Robinson's  attorney  in  fact ;  in  consideration  of  which, 
Botts  signed  the  notes  sued  on  in  his  double  capacity,  in  the  form 
of  joint  and  several  notes  of  the  two  purchasers,  payable  to  the 
order  of  6.  A.  Bolts,  by  whom  they  were  endorsed ;  and  the 
Bank  having  taken  out  of  these  notes  the  amount  of  $50,000,  se- 
cured by  a  first  mortgage,  the  balance,  secured  by  a  second  mort- 
gage, was  kept  by  the  Bank  to  be  delivered  to  Bell  and  to  Bar- 
rett's assignee. 

Some  time  afterwards,  it  was  thought  necessary  to  divide  each 
of  the  notes  which  were  to  be  given  to  Bell  and  Barrett,  so  as  to 
enable  them  to  hold  each  his  own  share  respectively.  A  new  act 
was  passed  accordingly,  and  the  notes  reserved  for  Bell  and  Bar- 
rett having  been  cancelled,  others  were  given  in  their  place,  of  the 
same  form  and  tenor.  This  was  done  by  an  act  passed  on  the 
7th  of  April,  1840,  in  which  Botts  appeared  and  acted  for  his  co- 
purchaser,  Robinson. 

Payments  having  been  made  on  the  price  of  this  property,  to 
an  inconsiderable  amount,  all  the  rem&ining  notes,  held  by  the 
plaintiffs  in  the  four  suits,  which  were  consolidated  in  the  court 
below,  form  the  subject  of  this  controversy. 

The  grounds  of  defence  set  up  by  Robinson's  executor,  sued 
as  one  of  the  joint  and  several  debtors,  consist  in  the  allegations  : 
1st.  That  the  deceased  had  no  interest  in  the  transactions  on 
which  this  suit  is  brought,  having  become  a  purchaser  with  Botts 
only  for  the  accommodation  of  the  latter,  who  was  in  reality  the 
sole  purchaser,  to  the  knowledge  of  the  plaintiffs ;  and  that  the 
Bank  made  a  novation  of  the  debt  by  a  subsequent  act,  and  granted 
time  to  Botts,  &c.  2d.  That  Botts  had  no  authority  to  bind  the 
deceased  in  the  manner  in  which  he  did,  and  that  the  notes  sued 
on  were  not  given  in  conformity  with  Robinson's  power  of  attor- 
ney ;  and  3d.  That  the  acts  of  Botts  never  were  in  any  manner 
ratified  by  the  deceased,  but  that  he  only  transferred  to  the  former, 
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in  accordance  with  the  original  understanding  between  them,  his 
apparent  title  to  the  one-half  of  the  property,  Sec. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff  for  the 
amount  sued  for,  and  the  defendant  has  appealed. 

In  addition  to  the  facts  and  circumstances  above  set  forth,  the 
record  discloses  the  following  facts  :  Botts  having  sold  to  Bell,  by 
a  notarial  act,  passed  on  the  12th  of  February,  1840,  fifty-five 
slaves  acquired  from  the  Citizens  Bank.  Robinson,  by  another 
authentic  act,  executed  on  the  15th  of  September  following,  con- 
firmed and  ratified  the  said  sale,  recognizing  therein,  that  said 
slaves  had  been  acquired  by  Botts  and  Robinson  jointly ^  by  the 
sale  from  the  Citizens  Bank,  and  that  he,  said  Robinson,  was,  at 
the  time  of4he  sale  to  Bell^  the  owner  of  one  undivided  half  of 
said  slaves.  By  another  notarial  act,  passed  on  the  18th  of  Sep- 
tember, 1840^  Robinson  sold  to  Botts  his  half  of  the  entire  pur- 
chase made  from  the  Bank  on  the  3 1st  of  January  preceding,  with 
reference  to  the  two  acts  of  the  31st  of  January  and  7th  of  April, 
setting  forth  therein  the  mortgages  thereby  granted  and  the  notes 
therewith  identified,  and  stipulating,  that  said  Botts  ''  assumes  and 
promises  to  pay  the  one-half  of  six  certain  promissory  notes, 
drawn  by  him  and  Abner  Robinson  jointly  and  in  solido,  and  also 
assumes  and  promises  to  pay  the  one-half  of  thirteen  promissory 
notes,  drawn  by  him  and  Abner  Robinson  jointly  and  in  solido^  to 
the  order  of,  and  endorsecl  by  said  Botts,  &c.;"  and  acknowledg- 
ing, that  the  property  therein  conveyed,  was  the  same  which  had 
been  purchased  by  them  jointly  from  the  Citizens  Bank,  for  the 
sum  of  $75,000,  in  consequence  of  his  power  of  attorney,  through 
the  agency  of  Botts,  &c. 

With  this  evidence  before  us,  the  questions  in  controversy 
should  perhaps  be  reduced  to  a  single  point,  that  of  ratification  ; 
but  we  think  proper  to  examine  the  grounds  of  defence,  in  the  or- 
der they  are  set  up  in  the  answer. 

I.  The  object  of  the  power  of  attorney  given  by  Robinson  to 
Botts,  was  clearly  the  purchase  of  the  property  for  which  the 
notes  sued  on  were  given.  This  is  explicitly  stated  in  the  act. 
No  restriction  is  put,  as  to  this  object,  on  the  powers  given  to 
Botts.  He  is  authorized  to  purchase  the  property  from  the  Citi- 
zens Bank,  or  from  Bell  and  Barrett^  in  the  name  of,  and  jointly 
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with  his  constituent ;  and  nothing  shows  that  the  sale  was  a  mere 
sham  transaction  on  the  part  of  Robinson.  It  is  true  that  Botts' 
evidence,  taken  in  this  case,  goes  to  show,  that  Robinson  only 
lent  his  name  to  enable  Botts  to  make  the  purchase  on  his  own 
account ;  and  he  states  that  the  Bank  was  aware  of  this  cir- 
cumstance. But  without  pronouncing  any  opinion  ou  the  legality 
and  admissibility  of  Botts'  testimony,  to  which  an  exception  was 
taken,  we  think  it  cannot  have  the  effect  of  destroying  or  weaken- 
ing the  obligations  contracted  by  Robinson  towards  the  plaintiffs. 
It  is  the  testimony  of  only  one  witness,  intended  to  prove  a  dif- 
ferent contract  or  obligation  ;  and  we  are  not  prepared  to  say,  that 
it  should  be  entitled  to  any  weight  against  the  stipulations  con- 
tained in  a  written  contract.  Nothing  can  destroy  those  stipula- 
tions but  a  counter-letter,  which  it  was  the  duly  of  the  parties  to 
have  procured  at  the  time  of  the  sale.  3  Rob.  452.  As  to  the 
alleged  novation  by  the  act  of  the  7th  of  April,  we  think  it  was 
sufficiently  authorized  under  the  power  of  attorney.  This  second 
act  was  a  continuation  of  the  transaction.  The  new  notes  were 
given  for  the  same  consideration,  payable  at  the  same  time ;  and 
nothing  was  changed  in  the  position  and  obligations  of  the  pur- 
chasers, but  by  a  subdivision  of  their  notes  for  the  convenience  of 
the  vendors.    This  did  not  create  a  novation. 

II.  From  the  foregoing  recitals  of  the  powers  given  by  Robin- 
son to  Botts,  with  regard  to  the  execution  of  the  notes,  it  is  per- 
haps doubtful  as  to  the  form  in  which  the  obligation  was  to  be 
contracted  in  the  name  of  the  constituent.  He  speaks  of  joint 
obligations,  of  promissory  notes,  and  of  bonds.  He  authorizes  his 
attorney  to  subscribe  notes  to  the  order  of  his  constituent,  and  to 
endorse  them  in  the  name  of  the  latter;  but  certain  it  is,  in 
our  opinion,  that  the  implied,  and  even  expressed  intention  of 
Robinson  was,  that  his  attorney  in  fact  should  have  the  power  of 
binding  his  constituent,  in  solidoy  with  himself,  firmly,  and  to  all 
intents  and  purposes.  It  seems  to  us  manifest,  that  the  procura- 
tion authorizes  the  attorney  to  create  a  joint  and  several  responsi* 
bility,  to  secure  the  payment  of  the  price  or  consideration  of  the 
joint  purchase,  and  that,  whatever  be  the  form  of  the  obligation, 
the  deceased  became  bound  as  he  originally  intended  to  be,  to  wit, 
in  solido,  with  his  co-purchaser  and  attorney  in  fact. 
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III.  But  should  any  doubt  exist  as  to  the  extent  of  Robinson's 
obligation,  the  acts  by  him  passed  on  the  loth  and  18lh  of  Sep- 
tember, 1840,  in  the  latter  of  which  he  refers  to  the  notes  given 
and  subscribed  in  his  name  by  his  attorney,  must  be  considered  as 
a  sufficient  confirmation  and  ratification  of  the  acts  of  the  latter 
performed  in  the  execution  of  the  procuration.  The  acts  of  the 
15th  and  18th  of  September,  not  only  recognize  the  purchase  in 
positive  terms,  but  also  refer  to  the  promissory  notes,  as  having 
been  drawn  by  Bolts  and  Robinson  jointly  and  in  solido.  They 
are  recited  in  the  acts  as  having  beeh  executed  by  virtue  of  the 
power  of  attorney,  in  consideration  of  the  joint  purchase.  Having 
thus  been  confirmed,  ratified,  and  approved  by  the  deceased,  wlio 
knew  of  their  existence,  and  who  is  not  shown  to  have  ever  com- 
plained of  the  acts  of  his  co-obligor,  it  does  not  lie  in  the  mouth  of 
his  representative  to  say  that  his  testator  is  not  bound  to  comply 
with  his  obligations.  The  ratification  of  an  act  cures  all  its  de- 
fects ;  and  a  voluntary  execution  thereof  amounts  to  a  ratification. 
Civil  Code,  arts.  2252.     2  Rob.  2. 

Judgment  affirmed. 


James  B.  Hullin,  Syndic  of  the  Creditors  of  Thomas  Barrett, 
an  Insolvent,  v,  Joseph  W.  Tucker,  Testamentary  Executor 
of  Abner  Robinson,  deceased. 

Appeal  from  the  Court  of  Probates  of  Lafourche  Interior,  Mc 
Allister^  J. 

L.  Janin,  for  the  plaintiff. 

J.  C.  Beattyj  for  the  appellant. 

Simon,  J.  This  case  presents  the  same  questions  as  those 
submitted  to  our  consideration  in  the  case  of  the  Citizens  Bank 
against  the  same  defendant.  The  claim  set  up  by  the  plaintiff 
arose  out  of  the  same  transaction,  and  must  be  governed  by  the 
rules  recognized  in  the  case  just  decided. 

Judgment  affirmed. 
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The  Executrix  and  Universal  Legatee  of  Robert  Bell,  deceased, 
V.  Joseph  W.  Tucker,  Testamentary  Executor  of  Abner  Ro- 
binson, deceased. 

Appeal  from  the  Court  of  Probates  of  Lafourche  Interior,  Mc 
Allister,  J. 

M.  Taylor,  for  the  plaintiff. 

/.  €.  Beatty,  for  the  appellant 

Simon,  J.  This  is  another  of  the  four  suits  instituted  against 
the  same  defendant,  for  a  cause  of  action  growing  out  of  one  and 
the  same  transaction.  The  circumstances  under  which  the  plain^ 
tiff^s  claim  originated,  are  identically  the  same  as  those  on  which 
our  opinion  was  based  in  the  case  of  the  Citizens  Bank  against 
the  same  defendant,  and  the  result  must  be  the  same. 

Judgment  affirmed. 


The  Commercial  Bank  of  New  Orleans  v.  Joseph  W. 
Tucker,  Testamentary  Executor  of  Abner  Robinson,  de- 
ceased. 

Appeal  from  the  Court  of  Probates  of  Lafourche  Literior,  Mc 
Allister^  J. 

L,  Janin,  for  the  plaintiffs. 

/.  C.  Beatty,  for  the  appellant. 

Simon,  J.  Fpr  the  reasons  adduced  in  the  opinion  just  deli- 
vered in  the  case  of  the  Citizens  Bank,  against  the  same  defen- 
dant, in  which  the  same  facts  and  circumstances  were  established, 
we  have  come  to  the  conclusion  that  the  plaintiff  in  this  ease  is 
entitled  to  recover. 

Judgment  affirmed. 
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Sylvester  A.  Gorham  v.  Felix  H.  Hayden. 

AVhcrc  ijo  price  basbeen  fixed  upon,  there  can  be  neither  a  sale,  nor  a  promise  to  sell. 
C.C.  1757,  2414,  2437,  2439. 

The  nullity  of  the  principal  obligation  involves  that  of  the  penal  clause.     C.  C.  2119. 

Where  a  party  to  a  contract  enters  into  a  new  agreement,  by  which  the  execution  of 
the  first  is  rendered  impossible,  the  other  party  will  bo  absolved  from  any  penalty, 
for  failing  to  comply  with  its  provision^; 

1  o  entitle  a  purchaser  to  rescind  a  contract  of  sale,  or  to  recover  damages  against  his 
vendor,  for  failing  to  comply  with  its  terms,  the  latter  must  be  put  in  default,  in 
the  manner  directed  by  law.  C.  C.  1906,  1907,  1908,  1926,  1927.  A  party  is 
put  in  default  by  the  terms  of  his  contract,  only  when  it  specially  provides  that  he 
should  be  deemed  to  be  in  default,  by  the  mere  act  of  his  failure.     C.  C.  1905. 

An  appellee  will  not  be  allowed  damages  for  the  appeal,  as  a  frivolous  one,  where  be 
has  availed  himself  of  it  to  ask  for  an  amendment  of  the  judgm*:nt  of  the  lower 
court 

An  order  of  seizure  and  sale,  having  been  issued  against  two  joint  purchasers  of  a 
tract  of  land,  for  the  amounts  then  respectively  due  by  them,  one  of  the  vendees 
alone  applied  for  an  injunction,  praying  for  a  rescission  of  the  sale,  &c«  An  injunction 
was  issued,  arresting  the  proceedings  as  to  both  vendees.  The  injunction  being 
subsequently  dissolved  :  Held^  that  damages  under  the  act  of  25ih  March,  1831, 
§  3,  could  be  allowed  only  on  the  amount  due  by  the  vendee,  who  had  enjoined  the 
proceedings ;  and  that  the  act  of  1831,  being  one  of  great  severity,  should  be  strictly 
construed. 

Appeal  from  the  District  Court  of  Iberville,  DeblieiiXy  J. 

Edwards,  for  the  appellant- 

Labauve,  for  the  defendant. 

MoRPHY,  J.  The  petition  represents,  that  on  the  21st  of  Au- 
gust, 1841,  the  defendant,  Felix  H.  Hayden,  agreed  to  sell  to  the 
plaintiff  a  tract  of  land,  in  the  parish  of  Iberville,  for  a  valuable 
consideration,  and  bound  himself,  at  the  same  time,  in  a  penal 
bond,  in  the  sum  of  one  thousand  dollars,  to  make  to  the  plaintiff 
a  good  and  valid  title  to  the  tract,  on  or  before  the  first  of  Janu- 
ary, 1842,  and  more  particularly  to  obtain  the  renunciation  and 
relinquishment  of  all  her  rights  from  his  wife,  Domitilde  Hayden  : 
and  in  the  event  that  the  title  to  the  land  was  not  made,  and  the 
renunciation  not  obtained  by  the  first  of  January,  1842,  Hayden 
was  to  forfeit  and  pay  to  the  plaintiff  the  sum  of  one  thousand 
dollars.  It  is  alleged  that  this  bond,  or  obligation,  was  deposited 
with  F.  Dugue,  Parish  Judge  of  the  parish  of  Jefferson,  who  lost, 
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or  mislaid  it ;  that  on  the  23d  of  December,  1841,  Hayden  passed 
a  public  act  of  sale  of  the  said  land  to  the  plaintiff  and  James  J. 
Neilson,  selling  to  each  one  undivided  half,  for  the  sum  of  five 
thousand  dollars ;  that  for  the  payment  of  one-half  of  the  pur- 
chase money,  plaintiff  furnished  his  five  promissory  notes,  the 
first  for  $550,  payable  in  March,  1842;  the  second  for  a  like  sum, 
payable  in  March,  1843;  the  third  for  a  like  sum,  payable  in 
March,  1844  ;  the  fourth  for  a  like  sum,  payable  in  March,  1845  ; 
and  the  fifth  for  the  sum  of  $300,  payable  in  March,  1846  ;  that 
the  act  of  sale,  though  signed  by  the  plaintiff  and  Hayden,  was 
not  completed  and  closed  by  the  signatures  of  the  witnesses  and  the 
Parish  Judge  of  Jefferson,  as  it  purports  upon  its  face,  on  the  23d 
day  of  December,  1841 ;  but  that  it  was  left  open,  unfinished,  and 
incomplete,  for  the  purpose  of  obtaining  the  signature  andrenun- 
ciation  of  Domitilde  Hayden,  which  Hayden  had  promised  and 
obligated  himself  to  procure  on  the  next  day,  to  wit,  the  24th  of 
December,  1841,  but  which  he  failed  and  neglected  to  do  until 
about  the  first  of  April,  1842,  after  the  plaintiff's  first  note  had 
become  due;  thus  leaving  the  act  incomplete, and  the  plaintiff 
without  any  title  until  that  time,  when  the  act  was  signed  by  the 
wife,  and  closed  in  due  form.  The  petition  avers,  that  the  neg- 
lect of  Hayden  to  complete  plaintiff's  title  to  the  land,  has  caused 
a  forfeiture  of  his  penal  bond  or  obligation,  and  rendered  him 
liable  to  pay  to  the  plaintiff  its  amount,  to  wit,  one  thousand 
dollars ;  that  the  plaintiff  had  purchased  the  land,  in  the  hope 
of  selling  the  same  at  a  profit ;  that  about  the  first  of  February, 
1842,  the  plaintiff,  and  the  said  Neilson,  were  offered  the  sum  of 
$6000  for  the  land,  by  one  John  N.  Thomas,  a  responsible  man, 
which  offer  was  accepted  by  them  ;  that  they  could  not  sell  the 
Iand«  having  no  legal  title  to  the  same,  in  consequence  of  Hay- 
den's  neglect  to  comply  with  his  agreement,  whereby  the  plaintiff 
suffered  damage  to  the  amount  of  $500  ;  and  that  Hayden,  having 
failed  to  complete  the  act  of  sale  by  the  first  of  January,  1842, 
has  annulled  and  cancelled  the  contract,  so  far  as  the  plaintiff  is 
concerned  or  interested  therein.  The  petition  further  represents, 
that  Hayden  has  sued  out  an  order  of  seizure  and  sale  against 
the  land,  and  it  concludes  by  praying,  that  an  injunction  may  be 
issued,  restraining  all  further  proceedings ;  that  the  sale  of  the 
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land  may  be  cancelled,  so  far  as  the  plaintiflf  is  concerned  ;  that 
his  notes,  given  in  payment  for  the  land,  may  be  cancelled  and 
returned ;  and  that  Hayden  may  be  decreed  to  pay  to  him  the  sum 
of  $1500,  with  costs,  &c. 

A  motion  to  dissolve  the  injunction  upon  the  Cace  of  the  peti- 
tion, was  sustained  below,  and  the  injunction  was  dissolved  with 
damages.     The  plaintiff  has  appealed. 

We  are  of  opinion  that  the  Judge,  a  quo^  did  not  err.  Consider- 
ing as  true  all  the  facts  set  forth  in  the  petition,  as  we  are  bound 
to  do  on  the  trial  of  a  motion  to  dissolve  upon  the  face  of  the 
papers,  we  cannot  find  in  them  any  ground  upon  which  to  rest  the 
petitioner's  claim  fur  damages,  or  for  a  rescission. 

It  may  well  be  doubted  whether  the  obligation  of  the  21st  of 
August,  1S41,  to  sell  the  land  to  plaintiff  for  a  valuable  conside- 
ration^  constituted  either  a  sale,  or  a  promise  to  sell,  as  no  price 
had  been  fixed  upon,  and  the  contract  was  wanting  in  one  of  its 
essential  requisites;  and  it  is  well  settled  that  the  nullity  of  the 
principal  obligation  involves  that  of  the  penal  clause.  Civil 
Code,  arts.  1757,2119,  2414,  2437,  2439.  1  Pothier,  Oblig. 
No.  339. 

But  admitting  that  the  obligation  was  of  sufficient  validity  to 
bind  the  defendant  on  his  bond,  the  plaintiff  himself  shows  that 
on  the  23d  of  December,  1841,  a  new  and  different  contract 
was  made,  to  which  he  himself  became  a  party,  which  was  a 
sale  to  himself,  and  to  James  J.  Neilson,  each  for  one  undivided 
half  of  the  same  tract  of  land.  By  this  new  agreement,  the  exe- 
cution of  the  first  was  rendered  impossible,  as  Gorham  could  no 
longer  buy,  nor  Hayden  sell  the  whole  land.  Gorham,  we  think, 
may  well  be  considered  as  having,  by  his  own  act,  waived  or  dis- 
charged the  penal  bond.  It  is  clear,  that  he  made  the  second 
contract  without  any  reference  to  that  instrument ;  for  he  tells  us, 
that  after  the  parties  had  signed  the  act,  and  he  had  furnished 
his  notes,  it  was  stipulated  that  the  renunciation  of  the  vendor's 
wife  should  be  given  on  the  next  day,  to  wit,  on  the  24th  of  Decem- 
ber, 1841,  a  different  day  from  that  stipulated  in  the  first  contract. 
No  penal  stipulation  appears  to  have  been  alluded  to,  or  thought 
of,  by  the  parties  at  that  time.  There  seems  to  have  been  remiss- 
ness and  neglect  in  completing  the  act  on  the  part  of  the  vendor  ; 
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but  although  the  petitioner  alleges  that  he  had  been  aggrieved  by 
the  loss  of  the  offer  of  $6000  for  the  property,  in  February,  1842, 
he  does  not  appear  to  have  taken  any  steps  to  quickei\  the  vendor 
in  the  performance  of  his  obhgation,  or  to  recede  from  the  con- 
tract, as  he  might  perhaps  have  done.  He  quietly  suffered  the 
act  to  be  made  complete  and  binding  on  him,  in  the  following 
April.  From  his  whole  conduct,  it  is  but  fair  to  suppose,  that  he 
did  not  think  of  refusing  payment  of  his  notes,  or  of  claiming 
damages,  or  of  the  reseission  of  the  sale.  But,  be  this  as  it  may, 
and  admitting  that  the  penal  bond  was  not  waived  and  annulled 
by  the  new  contract  between  the  parties,  it  was  necessary,  after  the 
time  appointed  for  the  compliance  with  the  terms  of  the  bond,  and 
before  they  were  actually  complied  with,  that  Hayden  should  have 
been  legally  put  in  default,  to  authorize  a  claim  for  rescission, 
or  in  damages.  It  is  no  where  alleged  in  the  petition,  that  the 
appellee  was  put  in  mora^  before  the  Ist  of  April,  1842,  in  either 
of  the  ways  pointed  out  by  law.  Civil  Code,  1906,  1907,  1908, 
1926,  1927.  6  Mart.  N.  S.  226.  1  La.  214.  2  Robinson,  498. 
A  party  is  put  in  default  by  the  terms  of  his  contract,  only  when 
it  specially  provides  that  he  shall  be  deemed  to  be  in  default,  by 
the  mere  act  of  his  failure.  Civil  Code,  art.  1905.  We,  there- 
fore, conclude  that  the  plaintiff  is  without  any  right,  either  to  dam- 
ages, or  to  a  rescission  of  his  contract. 

We  have  been  called  upon  by  the  appellee,  to  amend  the  judg- 
ment of  the  District  Court,  by  increasing  the  damages  assessed, 
and,  at  the  same  time,  to  treat  this  appeal  as  a  frivolous  one,  and 
to  give  him  damages  for  the  delay  consequent  thereon.  We  can 
do  neither.  He  cannot  have  damages  for  the  appeal,  because  he 
has  availed  himself  of  it,  to  ask  for  an  amendment  of  the  judgment 
he  obtained  below.  /Llthough  a  general  injunction  had  issued 
in  the  case,  it  does  not  appear  to  us  that  the  inferior  Judge  im- 
properly limited  the  damages  he  allowed  under  the  law  of  1831, 
to  the  amount  due  by  Gorham,  who  alone  had  enjoined  the  order 
of  seizure  and  sale.  We  have  often  held,  that  this  law,  being 
one  of  great  severity,  should  be  strictly  construed.  In  relation  to 
the  special  damages,  the  Judge  under  whose  eye  the  proceedings 
took  place,  was  more  competent  than  we  can  be  to  assess  them. 
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We  cannot  say  that  he  erred  in  fixing  the  amount  which  he  thought 
proper  to  allow. 

Judgment  affirmed. 


John  Gardiner  v.  Benjamin  Cross. 

Ad  exception  to  «  petition  on  the  ground  that  the  name  nndor  which  plaintiff  sued 
is  not  hie  real  name,  will  be  overruled,  where  it  does  not  state  the  name  under 
which  alone  he  could  have  sued. 

In  answer  to  an  action  for  an  assault  and  battery,  defendant  alleged  that  plaintiff  had 
been  assaulted  in  consequence  of  having  attempted  to  excite  defendant's  slaves  to 
inswqpection.  Pefendaat  offered  to  prove  that,  immediately  before  the  assault,  be 
(defendant)  had  "  said,  thst  he  had  been  told  by  a  perion,  who  had  heard  it  from  a 
slave,  that  plaintiff  was  endeavoring  to  induce  defendant's  negroes  to  run  away.* 
On  objection :  Hdd^  that  the  evidence  was  inadmissible. 

In  an  action  for  damages,  for  an  assault  and  battery  and  slander,  evidence  as  to  the 
plaintiff's  character  is  inadmissible,  even  in  mitigation  of  damages. 

Appeal  from  the  District  Court  of  Lafourche  Interior,  Dc* 
hlieuXf  J. 

Thibodeaux  for  the  plainliflf. 

/.  C  Beatty^  and  Af.  Taylor,  for  the  appellant. 

Martin,  J.  This  is  an  action  for  assault  and  battery,  and  slaa« 
der.  The  defendant  attempted  to  justify  or  extenuate  his  conduct, 
by  averring  that  the  plaintiff  had  long  persisted  in  remaining  on 
his  land,  although  frequently  desired  to  depart ;  that  he  frequently 
went  into  the  cabins  of  his  slaves,  associating  with  them,  and  ex- 
citing them  to  insubordination,  disobedience  and  disorder;  that 
after  bearing  with  this  for  a  long  time  with  patience,  he  was  at 
last  driven  to  violent  measures  to  separate  the  plaintiff  from  his 
slaves,  provoked  by  the  abuse  and  intemperate  language  with 
which  his  remonstrances  to  the  plaintiff  had  been  received. 

The  case  was  tried  by  jury,  who  gave  a  verdict  for  $800  in  favor 
of  the  plaintiff,  and  the  defendant  appealed,  after  an  unsuccessful 
attempt  to  obtain  a  new  trial.  The  case  is  a  very  aggravated  one. 
The  plaintiff  was  compelled  to  submit  to  being  tied  and  whipped. 
He  was  extremely  ill  treated  and  abused,  and  it  does  not  ap* 
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pear  to  us,  that  the  jury  erred  in  concluding,  that  the  defendant 
entirely  failed  in  his  attempt  to  justify,  or  extenuate  his  conduct. 
His  counsel  has  drawn  our  attention  to  an  exception  which  they 
took  to  the  petition,  on  the  ground  that  the  name  of  John  Gardi- 
ner, under  which  the  plaintiff  sued^  was  not  his  real  name.  The 
court  overruled  it,  and  we  think  correctly,  as  the  exception  did  not 
state  the  name  under  which  alone  the  plaintiff  might  have  sued, 
and  he  might  be  known  by  different  names.  Two  bills  of  excep- 
tions were  taken  on  the  trial.  The  first,  to  the  refusal  of  the 
court  to  permit  the  defendant  to  prove,  that  he  had  been  told  that 
a  slave  had  been  heard  to  say,  that  the  plaintiff  was  endeavoring 
to  induce  some  of  the  defendant's  slaves  to  run  off.*  The  se- 
cond, to  the  court's  refusal  to  admit  evidence  of  the  plaintiff's 
character.  It  does  not  appear  to  us  that  the  court  erred.  Evi- 
dence of  what  a  person  said  that  he  had  heard  that  a  slave  had 
said,  is  most  certainly  inadmissible.  Whatever  may  be  the  char- 
acter of  a  white  man,  it  cannot  follow,  that  any  one  has  the  right 
of  inflicting  on  him  such  a  chastisement  as  the  plaintiff  received 
in  the  present  case.  The  evidence  was  inadmissible  ^ven  in 
mitigation  of  damages.  It  is  certainly  true,  that  the  attempt  to 
excite  slaves  to  insubordination,  ought  to  be  promptly  and  effec- 
tually suppressed  ;  but  this  may  be  done,  without  planters  being 
permitted,  with  impunity,  to  chastise,  in  the  manner  in  which 
they  punish  their  slaves,  persons  against  whom  suspicion  may 
exist.  Twelve  honest  men  of  the  vicinage,  constitute  a  compe- 
tent body,  to  whom  courts  of  justice  may  safely  leave  the  power 
of  deciding  on  the  character  of  the  aggression ;  and  there  can  be 
no  great  danger  from  their  partiality  to  evil  doers,  or  their  inclina- 
tion to  do  injury  to  their  neighbors,  especially  when  their  verdict 
must  meet  the  approbation  of  the  learned  Judge  who  presides 
over  their  deliberations. 

Judgment  affirmed. 


*  It  appears  from  the  bill  of  exceptions  that,  *'  the  counsel  of  the  defendant  offered 
to  prove  by  the  witness,  that  immediately  before  the  assaalt  committed  by  defendant, 
the  defendant  said,  that  he  had  been  told  by  a  person,  who  had  heard  it  from  a  slave, 
that  the  plaintiff  was  endeavoring  to  cause  or  induce  his,  defendant's,  negroes  to  run 
off,  Ac- 
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John  D.  Arbonneaux  v.  Jean  Baptiste  Letorey. 

A  physician's  bill  is  prescribed  by  three  years.    C.  C.  3503. 

Prescription  may  be  pleaded  in  every  stage  of  the  case  before  final  jadgment,  and 
even  on  appeal ;  but  it  must  be  pleaded  expressly  and  specially.  G.  C.  3427.  The 
court  cannot  supply  such  a  plea,  where  the  party,  in  whose  favor  it  exists,  has  not 
thought  proper  to  take  advantage  of  it.    C.  C.  3426. 

Plaintiff  having  sued  for  the  amount  of  a  bill,  for  services,  as  a  physician,  rendered 
by  him  to  defendant ;  the  latter  pleaded  in  compensation  a  note,  for  a  larger  amoant. 
drawn  by  plaintiff  to  his  order,  held  by  him,  and  not  prescribed  at  the  date  of  the 
services  rendered :  Held,  that  plaintiff's  claim  was  extinguished  by  compensation. 

Appeal  from  the  District  Court  of  Ascension,  Nicholls,  J. 

Connely,  for  the  plaintiff. 

J.  C.  Beattyy  for  the  appellant. 

MoRPHY,  J.  This  suit,  which  is  a  claim  for  medical  services 
rendered  to  the  defendant,  a  planter  of  the  parish  of  Ascension, 
was  instituted  on  the  13th  of  May,  1841.  The  petition  charges, 
that  at  the  special  instance  and  request  of  Jean  Baptiste  Letorey, 
the  plaintiff,  throughout  the  year  1 837,  attended  on  his  plantation, 
and  furnished  medicines,  &:c.,  and  that  his  services  were  reason- 
ably worth  two  hundred  and  fifty  dollars ;  that,  during  the  year 
1838,  he  attended  the  plantation,  and  that  his  attendance  was  rea- 
sonably worth  $81  50;  that  during  the  latter  part  of  1839,  and 
the  beginning  of  1840,  he  attended  the  same  plantation,  and  that 
Letorey  specially  agreed  to  pay  for  such  attendance  the  sum  of 
one  hundred  and  forty  dollars ;  and,  that  during  this  last  year  he 
furnished  medicines  to  the  amount  of  $33 ;  that  at  the  special 
order  of  Letorey,  the  plaintiff  attended  on  the  plantation  of  Ma* 
dame  Conand,  near  Donaldsonville ;  and  that  the  services  there 
rendered,  were  worth  $52.  The  petition  further  claims  $41  for 
the  special  treatment,  by  the  plaintiff,  of  two  slaves  belonging  to 
the  defendant,  and  charges  that  all  the  above  services  were  well 
worth  the  prices  affixed  to  them,  amounting  to  $597  50,  for  which 
it  concludes  by  praying  for  a  judgment  against  the  defendant* 
The  answer,  after  pleading  the  general  issue,  sets  up  in  compen- 
sation, a  sum  of  $300  47,  being  the  amount  of  a  promissory  note^ 
drawn  by  the  plaintiff  to  the  order  of  the  defendant,  which  became 
due  in  March,  1834,  and  a  further  sum  of  $24,  for  com  furnished 
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to  the  plaintiff,  in  1837.  The  case  was  tried  by  a  jury,  who  gave 
the  plaintiff  a  verdict  for  $278.  This  verdict  was,  on  motion,  set 
aside,  and  a  new  trial  granted ;  whereupon,  the  defendant,  with 
leave  of  the  court,  filed  the  plea  of  prescription  of  three  years 
against  the  plaintiff's  claim.  The  case  was  then  submitted  to  a 
second  ~jury,  who  brought  in  a  verdict  for  $273  50  for  the  plain- 
tiff. After  an  ineffectual  attempt  to  obtain  another  new  trial,  the 
defendant  appealed. 

Whatever  may  be  our  respect  for  the  verdicts  of  juries  in  gene- 
ral, we  cannot  sanction  that  given  in  the  present  .instance.  It 
seems  to  have  been  rendered  without  any  regard  to  the  evidence 
or  pleadings  in  the  case,  and  by  merely  deducting  from  the  claim 
of  the  plaintiff,  the  amount  pleaded  in  compensation  by  the  defen- 
dant. Even  were  both  claims  fully  made  out,  such  a  process 
would  not  be  justified  by  the  pleadings.  The  prescription  of> 
three  years,  set  up  by  the  defendant,  at  once  excludes  all  that 
portion  of  the  petitioner's  claim  which  relates  to  services  rendered 
previous  to  the  13th  of  May,  1838,  leaving  a  balance  which  would 
be  more  than  compensated  by  the  defendant's  claim,  against  which 
no  prescription  has  been  pleaded,  either  below,  or  in  this  court. 
Prescription  may  be  pleaded  in  every  stage  of  a  cause,  even  on  . 
the  appeal ;  but  it  must  be  pleaded,  expressly  and  specially,  before 
the  final  judgment;  and  the  court  cannot  supply  such  a  plea, 
when  the  party,  in  whose  favor  it  exists,  has  not  thought  proper 
to  take  advantage  of  it.  Civil  Code,  art.  3426,  3427.  But,  per- 
haps it  may  be  said,  that  as  replications  are  not  allowed,  under 
the  practice  of  our  courts  of  original  jurisdiction,  all  the  matters 
or  claims  set  up  in  an  answer,  are  open  to  every  objection  of  law 
and  fact,  such  as  violence,  fraud,  prescription,  and  the  like,  in  the 
same  manner  as  if  such  exceptions  had  been  specially  pleaded. 
Admitting  this  to  be  true,  and  considering  the  plaintiff  as  having, 
in  his  turn,  pleaded  the  prescription  of  five  years,  he  would  be  in 
no  way  benefitted  by  such  a  plea.  The  only  portion  of  his  claim 
which  is,  in  any  way,  supported  by  evidence  of  a  satisfactory 
character,  is  that  for  the  year  1837,  which  includes  the  charges 
made  for  the  two  slaves,  the  whole  amounting  to  $291.  This 
sum,  which  falls  within  the  prescription  of  three  years,  is,  more- 
over, compensated  by  the  amount  of  the  plaintiff's  note,  which 
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became  prescribed  only  on  the  Ist  of  March,  1839.  The  balance 
of  the  plaintiff's  demand  is  entirely  unsupported  by  proof.  He 
has  not  established  the  existence  of  any  agreement  with  the  de- 
fendant, for  the  year  1839;  nor  has  he  shown  the  extent  or  value 
of  his  services  to  the  defendant  As  to  those  rendered  on  the 
plantation  of  Madame  Conand,  there  is  no  evidence  that  they 
were  ordered  by  the  defendant,  except  as  the  known  agent  of  that 
lady,  whose  debts  he  never  assumed  to  pay. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  ours*be  for  the  defendant,  with  costs  in  both 
courts. 


>  John  V.  Cressap  and  others  v»  Bsnjamin  Winchester,  Tes- 
tamentary Executor  of  Joseph  Thompson,  deceased. 

Objections  to  a  Tordict  and  judgment,  on  the  ground  that  a  juror  and  one  of  the  wit> 
nesaei  were  intereated,  cannot  avail  a  party  to  the  action,  who  did  not  appear  at 
ihe  trial,  and  challenge  the  juror  or  object  to  the  witness ;  nor  would  such  objec- 
*  tions  support  an  action  of  nullity;  much  less  could  a  mere  guardian  of  property 
attached  in  the  suit,  question,  collaterally,  the  correctness  of  the  decision,  on  such 
grounds. 
Service  of  notice  of  judgment  on  a  defendant  at  his  last  place  of  residence  in  the  pariah 
in  which  the  judgment  was  obtained,  is  sufficient,  although  he  may  have  afterwards 
resided  in  another  parish  in  the  State. 

.  Appeal  from  the  Court  of  Probates  of  Iberville,  Dutton^  J. 

Edwards  and  T.  G,  Morgan,  for  the  appellants. 

Labauvey  for  the  defendant. 

BuLLARD,  J.  This  is  an  action  upon  a  bond  executed  by  the 
defendant's  testator,  under  the  following  circumstances :  Cressap, 
one  of  the  plaintiffs,  having  instituted  a  suit  by  attachment  against 
one  Janes,  and  the  Sheriff,  having  seized  and  taken  into  his  pos- 
session certain  slaves  belonging  to  Janes,  took  the  bond  in  ques- 
tion, in  which  it  is  recited,  that  the  Sheriff  having  attached  said 
slaves,  setting  forth  their  names,  and  the  law  having  provided,  in 
like  circumstances,  that  the  Sheriff  may  appoint  a  guardian  or 
guardians  therefor,  he  had  conformed  to  said  provision,  and  ap- 
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pointed  Joseph  Thompson  and  William  Janes  guardians  of  said 
slaves,  for  their  better  preservation,  until  their  final  adjudication, 
or  until  the  further  order  of  the  court.  The  said  guardians  bind 
themselves  not  to  deliver  the  said  negroes,  nor  any  of  them,  to 
any  person  except  the  one  to  whom  they  may  be  adjudicated. 
Joseph  Janes,  as  principal,  and  Joseph  Thompson  and  William 
Janes  as  sureties,  bind  themselves  in  the  penal  sum  of  $8000, 
conditioned  that,  if  Janes,  Thompson  and  Janes,  guardians  as 
above,  shall  take  and  faithfully  keep,  and  faithfully  perform  all 
the  duties  of  a  guardian,  or  a  prudent  father  of  a  family,  until 
their  final  adjudication,  and  have  the  said  negroes  to  deliver  them 
to  the  said  Sheriff,  &c.,  or  to  any  other  person  to  whom  the  same 
may  be  adjudicated  by  a  final  decree,  then  the  obligation  to  be 
null  and  void,  otherwise  to  remain  in  full  force  and  virtue. 

The  plaintiff,  Cressap,  prosecuted  his  suit  against  Janes  to  final 
judgment,  and  having  recovered  $5000,  the  property  attached  was 
ordered  to  be  sold  to  satisfy  the  same.  The  judgment  was  ren- 
dered in  1837,  and  notice  of  judgment  was  served  at  the  last 
place  of  residence  of  the  defendant  Janes,  in  the  the  parish  of 
West  Baton  Rouge,  in  1839.  A  writ  of  Jieri  facias  was  issued, 
some  time  afterwards,  on  which  the  Sheriff  returned  that  he  had 
received  $500.  An  alias  fieri  facias  was  then  issued,  on  which 
the  Sheriff  returns,  that  after  diligent  search  no  property  could  be 
found,  and  that  demand  could  not  be  made  on  the  defendant,  on 
account  of  his  being  out  of  the  State.  It  is  shoWn,  that  the  Sheriff 
demanded  of  Thompson  to  give  up  the  slaves,  and  another  demand 
is  afterwards  shown  upon  his  executor.  The  Sheriff  having 
transferred  the  bond  to  the  present  plaintiffs,  this  suit  was  brought 
to  recover  of  the  estate  of  Thompson,  the  balance  still  due  on  the 
judgment  against  Janes,  the  executor  having  refused  to  admit  the 
claim  against  the  estate. 

The  court  being  of  the  opinion  that  Thompson  had  not  been 
put  in  mora^  gave  judgment  for  the  defendant,  and  the  plaintiffs 
have  appealed. 

It  is  contended,  by  the  counsel  for  the  appellee,  that  the  judg- 
ment obtained  by  Cressap  against  Janes,  was  obtained  through 
fraud,  collision,  and  unfair  means ;  that  the  trial  was,  ex  parte, 
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neither  Janes,  nor  his  counsel,  appearing ;  that  one  of  the  sureties 
on  the  attachment  bond  was  a  juror,  and  another  a  witness. 

The  record  shows,  indeed,  that  when  the  case  was  called  for 
trial,  the  defendant  and  his  counsel  did  not  appear ;  and  the  plain 
tiff  proceeded  to  the  trial,  which,  under  such  circumstances,  he 
had  clearly  a  right  to  do.  We  are  of  opinion,  that  if  the  objec- 
tions made,  on  the  ground  that  one  of  the  jurors  and  one  of  the 
witnesses  were  interested,  could  not  avail  even  Janes  on  appeal, 
unless  he  had  appeared  at  the  trial,  and  made  his  challenge  to  the 
juror,  and  his  objection  to  the  witness.  Nor  would  it  be  good 
ground  for  an  action  of  nullity ;  much  less  has  the  guardian  of  the 
property  attached  a  right  to  question,  collaterally,  the  ccnrrectness 
of  the  judgment. 

It  is  next  objected,  that  the  judgment  has  not  become  executory, 
and  that  until  then,  no  demand  could  be  made  for  the  slaves ;  and  that 
the  pretended  service  of  notice  of  judgment  is  insui&cient,  because 
the  last  place  of  residence  of  Janes  in  this  State,  was  in  the  parish 
of  Iberville,  and  not  in  West  Baton  Rouge.  But  we  are  of  opin- 
ion, that  the  notice  of  judgment,  at  the  last  place  of  residence  in 
the  parish  where  the  judgment  was  obtained,  is  sufficient,  although 
the  defendant  may  have  afterwards  had  another  place  of  residence 
in  the  iState. 

The  demand  made  by  the  Sheriff  of  Thompson,  was,  in  our 
opinion,  sufficient  to  put  him  in  delay.  The  Sheriff  was  prima- 
rily liable  for  the  safe  keeping  of  the  property  attached,  and  as 
soon  as  judgment  was  rendered,  ordering  the  property  to  be  sold, 
he  had  a  right  to  require  the  guardians  to  surrender  it. 

It  is  further  contended,  that  the  obligation  to  deliver  the  slaves 
is  not,  in  solido,  although  the  penalty  be  so ;  that  before  the  penal 
bond  can  be  forfeited,  it  must  be  shown  that  the  obligors  have 
failed  to  comply  with  the  principal  obligation  ;  and  that  there  is 
no  proof  that  the  parties  to  the  bond  were  put  in  default 

Joseph  Thompson  and  William  Janes  were  appointed  guar- 
dians, and  obliged  themselves,  and  each  of  them,  safely  to  keep 
the  property  confided  to  their  charge,  &c.,  under  the  penalty  of 
eight  thousand  dollars,  which  each  of  them,  in  solido,  with  Joseph 
Janes,  had,  by  a  previous  clause  in  the  bond,  bounci  himself  to 
pay.    The  demand  was  made  of  Thompson,  who  was  bound 
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primarily,  as  it  relates  to  the  piincipal  obligation,  to  keep  the  pro- 
perty and  restore  it  to  the  Sheriff;  and  that,  in  oaV  opinion,  suffices. 
But  it  is  said,  that  Thompson  never  was  in  possession  of  the 
slayes,  and  that  Cressap  never  acquired  any  title  to  them.  To 
this  it  is  answered,  that  Thompson  assumed  to  act  as  guardian  of 
the  property  attached,  and  undertook  that  the  slaves  should  be 
given  up  according  to  the  judgment  of  the  court ;  and  that,  al- 
though Cressap  did  not  recover  the  slaves  as  his  property  ,  he  re 
covered,  a  judgment  which  ordered  them  to  be  sold  to  satisfy  his 
demand 

Upon  the  whole,  we  conclude,  that  the  Court  of  Probates  err- 
ed in  giving  judgment  for  the  defendant ;  and  that  the  plaintiffs 
are  entitled  to  recover  the  balance  due  upon  the  judgment  against 
Janes. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of 
Probates  be  reversed,  and  that  the  plaintiffs  be  set  down  and  re- 
cognized as  creditors  of  the  estate  of  Joseph  Thompson,  for  the 
sum  of  four  thousand  five  hundred  dollars,  with  interest  at  five 
per  cent  from  the  16th  of  November,  1842,  to  be  paid  in  due 
course  of  administration  ;  and  that  the  defendant  pay  the  costs  of 
both  courts. 


Abner  Robinson  v.  Charlis  Aubert. 

Tbougfa  bat  one  insulment  of  a  debt  secared  by  a  mortgage  by  autheotic  act,  be  dae, 
an  order  of  aeizure  and  sale  may  be  obtained  for  the  whole  amount  of  the  debt,  bat 
the  sale  must  be  on  ternis  of  credit  corresponding  with  the  periods  at  which  the 
remaining  instalments  fall  due. 

Appeal  from  the  District  Court  of  Lafourche  Interior,  Nu 
chollsy  J. 

/.  C.  Beatty,  for  the  plaintiff. 

M.  Taylor^  for  the  appellant. 

Martin,  J.  The  defendant  and  appellant  assigns  as  an  error 
apparent  on  the  face  of  the  record,  that  the  order  of  seizure  and 
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sale  in  this  case  was  granted  for  a  sum  not  due  to  the  plaintiff, 
and  for  which  no  mortgage  or  privilege  existed  in  his  favor. 

The  counsel  for  the  plaintiff  and  appellee  urges,  that  the  order 
of  seizure,  as  originally  issued,  was  well  taken,  and  would  not, 
even  without  a  remittitur^  justify  an  appeal ;  for  though  no  order 
had  been  given  by  the  court,  the  plaintiff  might  have  required  a 
sale  on  terms  corresponding  with  those  of  the  contract.  The 
plaintiff  obtained  an  order  of  seizure  and  sale  on  a  mortgage 
given  to  him  by  an  authentic  act,  for  the  sum  of  $22,466  52, 
(the  amount  of  four  promissory  notes  of  the  defendant,)  on  terms 
corresponding  with  the  maturity  of  said  notes  respectively,  one  of ' 
which  was  due  and  payable  for  the  sum  of  $5657  12. 

The  plaintiff  afterwards  entered  a  remittitur y  or  release  of  so 
much  of  the  order  of  seizure,  as  required  the  premises  to  be  sold 
on  a  credit  till  the  1st  of  April,  1845,  to  satisfy  a  sum  of 
$8809  40,  with  the  interest  thereon,  the  amount  of  the  fourth 
promissory  note,  payable  on  that  day. 

The  defendant  appealed.  The  four  notes  were  annexed  to  the 
authentic  act  of  mortgage,  and  identified  therewith  by  the  signa- 
ture of  the  Parish  Judge  of  Lafourche  Interior.  It  is  true,  that  one 
of  them  only  was  payable  at  the  time  the  order  of  seizure  and 
sale  was  issued.  Another  has  since  become  due.  There  is  no 
evidence  in  the  record,  of  any  payment  made  by  the  defendant,  so 
that  the  order  of  seizure  and  sale  was  correctly  issued  for  the 
amount  ofthe  four  notes,  and  we  are  unable  to  say  on  what  ground 
the  defendant  could  have  been  relieved  by  us,  even  had  no  remit- 
titur,  or  release,  taken  place.  Where  the  whole  debt  is  not  payable 
at  the  time  the  order  of  seizure  and  sale  is  issued,  the  sale,  for  the 
deferred  payments,  must  be  ordered  to  take  place  on  a  credit  cor- 
responding with  the  periods  at  which  the  payments  become  de- 
mandable.     16  La.  163.* 

Judgment  affirmed. 


*  Under  the  direction  of  Ihe  Judges,  there  is  in  the  last  sentence  of  this  decision, 
as  published,  an  alteration  ofthe  language  of  the  original  MSS.,  rendering  the  opinion 
conformable  to  the  intentions  of  the  court,  and  to  the  decision  referred  to  in  the  I6th 
volume  of  the  Louisians  Reports. 
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Charles  Aubert  v.  Abner  Robinson.  IJL_»*I 

If  execution  be  iasaed  after  a  suspensiTe  appeal,  the  Jadge  of  the  inferior  court  may 
grant  an  injunction  to  prevent  a  aale.  Per  Curiam,  Thia  ia  not  to  interfere  with 
the  judgment  appealed  from,  but  to  ioaare  to  the  appellant  the  benefit  of  his  ap- 
peal. 

An  appeal  from  an  order  of  aeizurB  and  sale  will  be  eoapenaiTe,  if  taken  within  ton 
days,  Sundays  not  included,  from  the  notice  of  judgment  to  the  party  cast.  C.  P. 
575. 

Appeal  from  ihe  District  Court  of  Lafourche  Interior,  Ni- 
chollsy  J. 

Af,  Taylor,  for  the  plaintiflF.    An  appeal  lies  from  an  order  of 

seizure  and  sale  (12  Mart. \    3  lb.  N.  S.  498.    3  La.  316  ;) 

and  is  suspensive,  if  taken  within  ten  days.  Code  of  Pract.  art. 
576.  ' 

J.  C.  Beatiy,  for  the  appellant.  The  court,  a  qua^  has  no 
power  to  decijde  whether  an  appeal  be  suspensive,  or  not.  City 
Bank  v.  Walden,  19  La.  172.  Lartigue  v.  Peet,  lb.  174,  178. 
An  appeal  from  an  order  of  seizure  and  sale  is  not  suspensive,  if 
taken  after  three  days.    Code  of  Pract.  art.  735. 

Martin,  J.  On  an  allegation  that  he  had  obtained  a  suspen- 
sive appeal  from  an  order  of  seizure  and  sale,  illegally  issued 
against  him  at  the  petition  of  the  defendant,  notwithstanding  which 
the  latter  had  directed  the  Sheriff  to  proceed  to  the  sale  of  the 
mortgaged  premises  although  a  suflScient  bond  had  been  in  due 
time  filed,  the  plaintiff  obtained  an  injunction  to  stop  the  sale. 
See  the  case  of  Robinson  v.  Aubert^  just  decided.  The  defendant 
prayed  for  a  dissolution  of  the  injunction,  on  the  grounds :  First, 
That  the  court  is  without  authority  to  stay  proceedings  in  a  case 
in  which  an  appeal  to  the  Supreme  Court  is  pending.  Sec^^ly, 
That  though  the  court  have  authority,  the  appeal  taken  by  the 
present  plaintiff  is  devolutive  only,  and  not  suspensive,  no  bond 
having  been  filed  early  enough  to  render  the  appeal  suspensive. 
The  injunction  was  made  perpetual,  and  the  defendant  has  appealed. 
His  counsel  contends,  that  the  injunction  was  improperly  granted ; 
that  if  the  proceedings  under  the  order  of  seizure  and  sale  after 
the  appeal  was  obtained,  were  irregular,  the  remedy  was  by  a 
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writ  of  prohibition  issued  from  this  court,  the  inferior  tribunal  be- 
ing without  authority  to  decide  on  the  character  of  the  appeal ;  that 
1  he  appeal  was  not  suspensive;  andthatunderthe  Code  of  Practice, 
art.  575,  the  appeal  has  the  effect  of  suspending  the  execution, 
if  taken  within  ten  days,  Sundays  not  included,  subsequent  to 
the  notice  of  judgment  given  to  the  party  cast,  clearly  referring  to 
art.  624,  where  a  ten  days'  notice  is  required  before  proceeding  to 
the  execution  of  a  judgment ;  while  art.  735  declares  that  it  is 
permitted  to  proceed  to  execution  under  an  order  of  seizure  and 
sale,  after  three  days  notice. 

The  counsel  for  the  appellee  argues,  ''  that  an  appeal  lies  from 
an  order  of  seizure  and  sale,  and  is  suspensive,  if  taken  ten  days 
after,  exclusive  of  Sundays." 

We  have  often  sustained  appeals  from  orders  of  seizure  and 
sale,  but  we  have  never  been  called  upon  to  determine,  whether 
there  be  any  difference  between  such  appeals,  and  those  from 
judgments  contradictorily  rendered  in  court,  with  regard  to  the 
number  of  days  within  which  the  suspensive  appeal  must  be 
Uken. 

It  appears  to  us,  that  the  court  did  not  err.  If  execution  be  is- 
sued after  a  suspensive  appeal  has  been  taken,  the  Judge,  a  quo^ 
may  well  grant  an  injunction  to  prevent  a  sale  ;  for  this  is  not  to 
interfere  with  the  judgment  appealed  from,  but  to  insure  to  the  ap- 
pellant the  benefit  of  his  appeal. 

The  first  notice  which  the  debtor  had  of  the  order  of  seizure 
and  sale  was,  that  which  the  Sheriff  gave  him  after  he  received 
the  writ  This  appears  to  have  been  on  the  18th  of  July.  The 
appeal  was  granted  on  the  2dd,  and  a  sufficient  bond  to  suspend 
the  execution  was  given  on  the  25th,  id  esty  seven  days  after  the 
first  official  knowledge  communicated  to  the  debtor,  of  the  grant 
of  th#order  of  seizure  and  sale. 

Judgment  affirmed. 
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Jean  Pckrre  Michel  v.  Collins  Blackman. 

PiaiDtiffmored  to  dismiss  hit  action,  it  hiscottoi  and  an  order  was  made  accordingly, 
bat  before  the  order  of  dismissal  wis  signed,  it  was  set  aside  on  his  own  motion, 
without  notice  to  defendint,  A  judgment  by  default  vias  subsequently  taken,  and 
confirmed  sgainst  the  defendant:  On  appeal  by  the  latter :  Held,  that  after  dismis- 
fltng  his  action,  plaintiff  could  not  have  the  order  of  dismissal  set  aside,  and  the 
case  re-iasutad  wtUioat  notice  to  defendant. 

Appeal  from  the  District  Court  of  Pointe  Coupee,  Nicholls,  J. 
LabauvCi  for  the  plaintiflf. 
L.Janin^  for  ihe  appellants. 

Garland,  J.  This  is  a  petitory  action,  in  which  the  plaintiff 
sets  up  title  to  a  tract  of  land,  which  he  alleges  the  defendant  has 
taken  into  possession,  under  the  pretence  of  an  adverse  title,  and 
on  which  he  has.  committed  trespasses  and  waste,  by  cutting  tim- 
ber, wood  for  the  use  of  steamboats,  &c.  The  petition  concludes 
with  a  prayer,  that  the  wood  lying  on  the  ground  may  be  seques- 
tered, and  that  the  plaintiff  may  be  quieted  in  his  title. 

The  defendant  answered  by' a  general  denial,  and  an  allegation 
of  title  to  the  premises  on  which  he  had  cut  the  wood.  Interro- 
gatories were  propounded  to  him  by  an  arnended petition,  to  which 
he  answered,  that  the  cords  of  wood  sequestered  were  not  cut 
within  the  limits  of  the  tract  of  land  claimed  by  the  plaintiff.  Be- 
fore a  trial  was  had  on  these  issues,  Collins  Blackman  died,  and 
an  order  was  made  reviring  the  suit  against  liis  heirs  and  legal 
representatives.  Notice  of  this  revival  was  not  served  on  the  tu- 
tor of  the  heirs,  who  are  minors,  until  nearly  eighteen  months  af- 
terwards. In  the  meantime,  the  plaintiff  made  a  motion  to  dis- 
continue his  suit,  and  it  was  dismissed  at  his  cost ;  but  before  a 
regular  judgment  was  signed,  he  prayed  the  court  to  set  the  order 
of  dismissal  aside,  which  was  done,  without  notice  to  the  defen- 
dant. Sometime  after,  the  tutor  of  the  minors  was  cited  to  ap- 
pear; he  made  default,  and  a  final  judgment  was  rendered  in  fa- 
vor of  the  plaintiff,  from  which  the  present  tutor  of  the  minors  has 
appealed. 

Shortly  after  the  judgment  by  default  was   made  final,   the 
plaintiff  withdrew  from  the  Clerk's  office  the  original  title  papers, 
Vol.  VI.  69 
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on  which  he  relied  to  obtain  a  judgment,  leaving  his  receipt  for 
the  same,  so  that  no  statement  of  facts  could  be  made.  The  re- 
cord comes  up  with  a  certificate  of  the  Clerk,  that  it  contains  all 
the  evidence  upon  which  the  cause  was  tried,  except  the  docu- 
^  ments  withdrawn  by  the  plaintiff. 

The  counsel  for  the  appellant  assigas  as  one  of  the  errors  ap- 
parent on  the  face  of  the  record,  that,  on  the  21st  May,  1639,  the 
suit  was  dismissed  on  the  plaintiff's  own  motion  and  at  his  cost ; 
and  that  he  had  no  right  to  have  such  judgment  of  dismissal  set 
aside,  and  the  cause  re-instated  on  the  docket,  without  a  notifica- 
tion to  the  defendant.  We  think  this  objection  fatal  to  the  (>lain- 
tiff's  action.  It  would  lead  to  many  difficulties,  and  often  enable 
a  plaintiff  to  entrap  a  defendant,  were  he  permitted  to  dismiss  his 
action,  and,  after  the  latter  had  left  the  court,  re-instate  it  without 
notice,  and  obtain  a  judgment.     15  La.  59. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re- 
versed ;  that  a  judgment  of  nonsuit  be  entered  against  the  plain- 
tiff; and  that  he  be  condemned  to  pay  the  costs  in  both  courts. 


Gabriel  Winter  v.  James  W.  Zacharie. 

Defendant  having  purchased  a  pianUtion  and  slarea  at  a  Sheriff 'a  aale,  made  under 
a  Ji.  fa.,  issued  on  a  judgdment  obtained  by  him  against  the  plaintiff,  procured  a 
monition  to  show  cause  why  the  sale  should  not  be  homologated.  Plaintiff  opposed 
the  homologation,  and,  on  the  same  day,  brought  suit,  in  the  parish  where  the  land 
was  situated,  and  not  that  of  defendant's  domicil,  to  recover  the  land  andslaTes,  with 
their  fruits  and  revenues,  and  for  damages  against  the  defendant  for  having  ille- 
gally and  forcibly  taken  possession.  The  sale  having  been  avoided,  on  the  opposition 
to  the  monition,  defendant  prayed  for  the  dismissal  of  the  action,  on  the  grounds 
that  the  main  question,  of  title,  had  been  decided  on  the  monition,  and  that  ttie 
plaintiff  had  no  right  to  cumolate  with  his  petitory  action,  a  personal  one  against  the 
defendant,  for  the  fruits  and  revenues,  or  for  damages :  H«2^,  that  notwithsUnding 
his  opposition  to  the  monition,  plaintiff  had  a  right  to  commence  the  action ;  that, 
though  the  question  of  title  was  decided  on  the  monitiou,  that  as  to  defendant's  lia- 
bility for  the  fruits  and  revenues,  was  undetermined,  and  that  being  a  mere  incident 
of  the  action  of  revendicatipn,  the  suit  was  properly  brought  in  the  parish  where 
the  property  is  situated,  although  the  defendani  resides  m  another ;  and  that  joris- 
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diction  h«vin|^  been  on^e  veeted,  it  could  not  be  divested  by  t  judgment  on  a  part  of 
the  matter  in  oontroversj.  C  P.  158, 154, 16$,  163. 
A  poaeoeaor  of  a  plantation  and  alayea,  reapoosible  to  tbe  owner  for  the  fruits  and 
revenues,  will  be  bound  to  account  for  such  a  crop  as  he  might  have  made  therefrom, 
with  ordinary  good  management.  The  actual  production  of  the  plantation,  which 
was  proved  to  have  been  neglected,  is  not  a  jast  measure  of  the  damages  doe  to 
the  owner. 

Appeal  from  the  District  Court  of  Ascension,  Deblieuxy  J. 

M.  Taylor^  for  the  plaintiff. 

Ilsley^  Nicholls  and  Winchester^  for  the  appellant. 

MoRPHY,  J.  The  defendant,  Zacharie,  having  become  the  pur- 
chaser of  a  sugar  plantation,  and  seventy-one  negroes,  in  the 
parish  of  Ascension,  sold  under  an  execution  issued  on  a  judg- 
ment he  had  obtained  against  the  present  plaintiff,  took  possession 
of  the  property  on  the  6th  of  March,  1840,  and  procured  from 
the  District  Court  a  monition,  calling  on  all  persons  to  show  cause 
why  the  Sheriff's  sale  to  him  should  not  be  homologated.  Winter 
filed  an  opposition  based  on  various  grounds,  which  was  sustained 
by  the  District  Court,  whose  judgment,  annulling  the  Sheriff's 
sale,  was  affirmed  by  this  court.  See  17  La.  80.  On  the  very 
day  that  Winter  filed  his  opposition  in  the  monition  case,  he 
brought  the  present  action,  to  recover  from  Zacharie  the  land  and 
slaves  thus  illegally  sold,  and  to  claim  of  him  $15,000  a  year 
for  the  fruits  and  revenues  gathered  by  him  during  his  illegal  de- 
tention, and  for  the  further  sum  of  $10,000,  as  damages  for  ille- 
gally and  forcibly  taking  possession  of  his  property.  No  step 
appears  to  have  been  taken  in  this  action  until  after  the  final  de- 
cision of  the  monition  suit,  when  the  defendant  appeared  and  filed 
an  exception,  praying  for  the  dismissal  of  this  action,  on  the 
grounds  that  the  main  question  raised  in  it,  to  wit,  that  of  title  tc 
the  land  and  slaves,  had  already  been  settled  and  decided  in 
the  other  suit,  in  which  the  Sheriff's  sale  to  Zacharie,  of  the 
same  land  and  slaves,  had  been  avoided  on  the  opposition  of  Win- 
ter ;  that,  if  this  action  be  maintained  so  far  as  regards  the 
question  of  the  title  to  the  land  and  slaves,  the  defendant  is  a  re- 
sident of  the  city  of  New  Orleans,  where  alone  he  is  suable  in  all 
personal  actions,  and  that  the  plaintiff  had  no  right  to  cumulate 
with  his  petitory  action,  a  personal  one  against  the  defendant. 
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whetner  founded  on  a  claim  for  damages,  or  for  remuneration  for 
fruits  and  rerenues,  or  for  hire  or  otherwise,  &c.  This  exception 
having  been  overruled,  the  defendant  pleaded  the  general  issue. 
The  case  was  then  tried  before  a  jury,  who  gave^  the  plaintiff  a 
verdict  of  $7000.  After  an  ineffectual  attempt  to  have  it  set  aside, 
judgment  was  entered  accoidingly ;  whereupon  the  defendant  ap- 
pealed. 

The  inferior  Judge  correctly  overruled  the  exception  taken  by 
the  defendant.  This  action  is  a  mixed  one,  as  defined  by  article 
7  of  the  Code  of  Practice,  in  which  the  claim  for  the  fruits,  or 
their  value,  is  an  incident  to  the  main  action  to  recover  the  pro- 
perty. Notwithstanding  Winter's  opposition  in  the  monition  suit, 
to  prevent  the  Sheriff's  sale  from  being  homologated,  he  had  a 
right  to  institute  this  action  against  the  defendant,  who  was  in  the 
possession  and  enjoyment  of  his  properly.  He  could  not  be  de- 
prived of  this  right  by  that  given  to  the  defendant,  of  having  all 
the  defects  in  his  title  examined  into  and  cured  as  to  all  the  world, 
by  the  publication  of  the  monition.  The  question  of  title  being 
settled  in  that  proceeding,  left  undecided  that  relative  to  the  fruits 
and  revenues,  which  being  a  mere  incident  of  the  action  of  reven- 
dication,  was  properly  brought  in  the  parish  where  the  property 
is  situated,  although  the  defendant  resides  in  a  different  parish. 
Jurisdiction  being  thus  rightfully  vested,  it  was  not  taken  away  by 
an  adjudication  on  a  part  of  the  matter  in  controversy.  Code  of 
Practice,  art.  153,  154,  162,  163. 

The  appellant  complains,  that  the  jury  allowed  against  him  ex- 
cessive and  vindictive  damages.  Were  this  manifestly  the  case,  we 
would  remand  the  cause  for  a  new  trial,  as  it  is  not  one  in  which  vin- 
dictive damages  should,  in  our  opinion,  be  awarded  ;  but  upon  an 
examination  of  the  evidence,  we  think  with  the  Judge  below, 
that  although  the  sum  allowed  is  rather  large,  the  jury  might 
well  have  considered  it  only  as  a  just  remuneration  for  damages 
actually  suffered.  The  plaintiff  proved,  that  the  preceding  year, 
1 839,  the  crop  of  his  plantation  amounted  to  one  hundred  bales 
of  cotton,  and  from  eighty  to  one  hundred  hogsheads  of  sugar. 
At  ordinary  prices,  such  a  crop  would  produce  a  sum  exceed- 
ing that  allowed  by  the  jury ;  and  several  planters  have  tes- 
tified, that  witli  good  management,  such  a  plantation,  with  the 
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slaves  on  it,  ought  to  yield  much  more.    The  defendant  has  not 
rendered  any  complete  account  of  the  actual  product  of  the  planta- 
tion during  the  year  he  had  it  in  his  possession.    The  person  he 
employed  as  an  overseer,  has  declared,  however,  that  he  made  only 
eight  or  nine  hogsheads  of  sugar,  and  that  the  field  of  cotton, 
which  was  nearly  destroyed  by  caterpillars,  produced  only  twenty- 
five  bales.    This  scanty  crop  appeared,  no  doubt,  to  the  jury  to 
have  been  the  result  of  miq-management  and  neglect ;  as  the  evi- 
dence shows,  that  the  plantation  was  at  times  abandoned,  and  the 
hands  employed  on  another  plantation  of  the  defendant's,  called 
the  Laroque  plantation  ;  that  during  the  grinding  season,  they  re- 
mained at  the  latter  place  for  six  weeks ;  and  that  more  than  one- 
half  of  the  cane  belonging  to  the  Winter  plantation  was  taken  away 
to  plant  on  the  Laroque  plantation.    It  further  appears,  that  due 
diligence  was  not  used  in  grinding  the  cane  left  on  the  place,  so 
that  it  was  mttoh  injured  by  the  frost    This  conduct  of  the  de- 
fendant, or  his  agents,  rendered  the  value  of  the  fruits  and  revenues 
which  he  actually  gathered  from  the  Winter  plantation,  trifling  and 
of  no  account  Under  such  circumstances,  the  jury  appear  to  have 
held  the  defendant  responsible  for  the   crop,  which  he  might 
have  made  with  ordinary  good  management    The  amount  they 
allowed,  although  perhaps  large,  may  not  and  does  not,  we  think, 
include  vindictive  damages.    They  were  the  legitimate  judges 
of  the  injury  sustained  by  the  plaintiff,  and  we  do  not  feel  our- 
selves authorized  to  disturb  their  verdict. 

Judgment  affirmed. 


Same  Case — on  a  Re-hearing. 

BuLLARD  J.  A  re-hearing  was  granted  in  this  case,  on  the 
suggestion  that  the  jury  had  rendered  a  verdict  for  vindictive  da- 
mages ;  whereas  the  plaintiff  was  entitled  simply  to  indemnity, 
according  to  the  opinion  of  this  court  first  pronounced.  We  have, 
therefore,  given  to  the  whole  case  an  attentive  consideration,  and 
have  examined  the  evidence  upon  which  the  jury  acted,  and  pro- 
ceed to  give  the  result  of  our  reflections  on  the  subject : 
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In  the  first  place,  it  has  great  weight,  with  us,  that  the  Judge  who 
presided  at  the  trial,  overruled  a  motion  for  a  new  trial,  which  was 
asked  for  on  the  ground  that  the  damages  were  excessive  ;  ex. 
pressing,  at  the  same  tioie,  his  decided  opinion  that  the  plaintiff 
was  not  entitled  to  vindictive  damages.  Although  he  regarded  the 
damages  awarded  as  high,  he  did  not  think  them  excessive,  and 
clearly  unauthorized  by  the  evidence. 

In  the  next  place,  it  may  be  remarjced  that  it  is  in  some  mea- 
sure the  fault  of  the  defendant,  if  the  jury,  as  well  as  this  court, 
have  not  a  more  definite  standard  by  which  to  estimate  the  da- 
mages sustained  by  the  plaintiff.     If,  instead  of  taking  off  the 
slaves  and  employing  them  on  another  plantation,  he  had  em- 
ployed them  on  the  place,  in  improving  and  cultivating  it  to  the 
best  advantage,  and  had  administeced  it  like  a  prudent  father  of  a 
family,  then  the  result  of  his  administration  would  have  furnished 
a  fair  measure  of  indemnity.     But  his  management  was  not  of 
that  character.     He  employed  much  of  the  labor  of  the  place  on 
another  tract  of  land,  and  even  took  away  a  part  of  the  plant  cane. 
The  jury  had,  therefore,  to  ascertain,  as  well  as  they  could,  what 
might  have  been  made  on  such  a  place,  with  prudent  management, 
not  only  in  crcfps,  but  in  improvements  with  a  view  to  future  pro- 
ductiveness.   It  is  shown  that  there  were  on  the  place  about  fifty 
hands,  and  that  five  hundred  acres  of  land  were  under  fence. 
Such  a  plantation,  with  good  management,  might  yield,  according 
to  the  statement  of  one  witness,  from  five  to  ten  hogsheads  of 
sugar  per  hand,  besides  provisions  and  plant  cane  for  the  follow- 
ing year.    It  is  true  the  plantation  yielded  very  little  under  the 
management  of  the  defendant,  during  the  year  he  had  control  of 
it ;  but  that  result  furnishes  by  no  means  a  just  standard  by  which 
to  estimate  the  damages  due  to  the  plaintiff. 

The  case  was  tried  by  a  jury  of  planters,  and  their  finding  satis- 
fied the  Judge  who  presided  at  the  trial ;  and  we  do  not  consider 
the  damages  awarded  so  clearly  excessive,  as  to  authorize  Us  to 
pronounce  that  the  court  erred  in  refusing  to  grant  a  new  trial. 

It  is,  therefore,  ordered  that  the  judgment  first  pronounced  re- 
main undisturbed. 
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Joseph  Rousseau  and  others,  Heirs  of  Eulalie  Rousseau,  de- 
ceased, t;.  Francois  Amedee  Tete. 

A  Tendee,  in  possesaion  under  t  defective  title,  may  suspend  the  payment  of  the  price 
until  secured  against  the  danger  of  eviction ;  but  he  has  no  right  to  a  rescission  of 
the  sale.  C.  C.  2535.  Bat  this  article  applies  only  to  a  vendee  who  has  accepted 
the  sale,  and  is  in  possession ;  not  to  one  who  discovers  before  accepting  a  deed  or 
possession,  that  the  vendor  sold  him  what  beldhged  to  another. 

The  formalities  prescribed  for  the  sale  of  the  property  of  minors,  being  exclusively  for 
their  benefit,  the  nullities  recuUing  from  their  omission  are  purely  relative,  and  the 
minors  alone,  after  coming  of  age,  can  avail  themselves  of  them.  Such  a  sale  is, 
consequently,  not  absolutely  null. 

An  adjudication  of  succession  property  made  and  recorded  by  a  Clerk  of  a  Court  of 
Probates  legally  appointed,  is,  of  itself,  a  complete  Wtle.    C.  C.  3601. 

Where  it  is  expressly  denied  that  one,  who  styles  himself  the  Clerk  of  a  Court  of  Pro- 
bates, by  whom  an  adjudication  of  snccession  prepeny  was  made,  is,  or  was  such, 
the  certificate  of  the  Judge  of  the  court,  at  the  foot  of  the  proch-verbal  of  the  sale 
drawn  up  by  such  Clerk,  in  which  he  styles  himself  the  duly  commissioned  Clerk 
of  the  court,  that  the  copy  is 'a  true  one  from  the  original  on  file  in  his  office,  is  in- 
sufficient to  establish  his  appointment,  there  being  no  general  law  authorizing  Pro- 
bate Judges  to  appoint  Clerks  to  their  courts. 

Appeal  from  the  District  Court  of  Assumption,  Deblieuxy  J. 

MoRPHV,  J.  The  heirs  of  age,  and  the  tutor  of  the  minor  heirs 
of  the  late  Eulalie  Rousseau,  sue  for  the  price  of  certain  moveable 
effects,  and  for  two  instalments  of  the  price  of  a  tract  of  land,  ad- 
judicated to  the  defendant  at  a  probate  sale  of  the  succession  of 
their  mother,  made  in  the  Parish  of  Assumption,  on  or  about  the 
31st  of  October,  1840.  The  defence  set  up  is,  that  the  probate 
sale,  and  all  the  proceedings  which  led  to  it,  are  absolutely  null 
'  and  void,  none  of  the  formalities  required  by  law  for  the  aliena- 
tion of  property  belonging  to  minors  having  been  complied  with. 
After  stating  a  number  of  informalities,  and,  among  others,  that 
the  tutors  representing  the  minors  had  been  appointed  by  the 
Judge  without  the  advice  and  consent  of  a  family  meeting,  and 
had  given  no  security,  and  that  the  sale  of  the  property  was  made 
by  an  unauthorized  person,  to  wit,  one  Desir^  Le  Blanc,  styling 
himself  the  Clerk  of  the  Court  of  Probates,  &c.,  the  answer  con- 
cludes by  stating,  that  previous  to  the  inception  of  this  suit,  the 
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defendant  had  tendered  back  the  property  to  the  plaintifls,  who 
refused  to  receive  it,  and  by  praying  that  the  adjudication  may  be 
declared  null  and  void,  and  the  defendant  released  therefrom. 
There  was  a  judgment  below  in  favor  of  the  plaintiffs,  with  stay 
of  execution  until  good  and  sufficient  security  shall  have  been 
given  by  them,  by  public  act,  against  the  danger  of  eviction  in 
consequence  of  any  informalities  in  the  probate  sale  of  the  pro- 
perty.   The  defendant  has  appealed. 

The  record  shows,  that  in  the  proceedings  which  preceded  the 
sale,  and  in  the  sale  itself  there  were  nullities,  any  one  of  which 
would  be  sufficient  to  avoid  the  sale  in  an  action  of  revendicalion 
brought  by  the  minors  themselves ;  but  the  question  here  is, 
whether  a  vendee  in  possession  under  a  defective  title,  can  pray 
for  a  rescission  of  the  sale  ;  and  whether,  under  the  provisions  of 
our  Code,  he  can  ask  for  anything  more  than  the  defendant  ob- 
tained below,  to  wit,  security  against  the  danger  of  eviction. 

The  Civil  Code  nowhere  recognizes  in  the  buyer,  the  right  of 
having  the  sale  avoided  on  account  of  defects  in  his  title  ;  but  pro- 
vides, (art.  2535,)  that  if  the  buyer  be  disquieted  in  his  possession, 
or  has  just  reason  to  fear  that  he  will  be  disquieted,  he  may  sus- 
pend the  payment  of  the  price,  until  the  seller  has  restored  him 
to  quiet  possession,  unless  the  seller  prefer  to  give  security.  A 
defective  title  which  does  not  vest  in  the  buyer  a  legal  right  to 
the  property,  may  well  create  in  his  mind  a  just  reason  to  fear  be- 
ing disquieted,  and  authorize  him  to  suspend  the  payment  of  the 
price  until  the  seller  gives  him  proper  security ;  but  it  is  no  good 
ground  on  which  to  rest  a  claim  for  rescission.  1 1  Mart.  433.  1 
Mart.  N.  S.  605.     3  lb.  N.  S.  111.    7  lb.  N.  S.  95. 

It  is  true  that  in  the  case  of  Pontchartrain  Rail  Road  Com- 
pany V.  Durellj  6  La.  484,  this  court  held,  that  when  the  vendor 
sells  property  at  public  auction  without  title  to  a  portion  of  it,  the 
vendee  to  whom  the  adjudication  is  made,  cannot  be  required  to 
complete  the  sale  and  accept  security,  as  the  buyefr  is  entitled  to 
have  all  and  every  part  of  what  he  bought ;  but  this  decision  was 
based  on  the  ground  that  art.  2535  of  the  Civil  Code,  which  only 
autiiorizes  the  vendee,  fearful  of  eviction,  to  withhold  the  price 
until  be  receives  security,  applies  to  a  buyer  in  possession,  who 
has  accepted  the  sale^  and  not  to  one.  who  discovers  before  he  ac- 
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cepts  a  deed  or  possession,  that  the  vendor  sold  him  what  be- 
longed to  another.  But  where,  as  in  this  case,  the  purchaser  has 
been  in  possession  for  more  than  two  years,  under  a  title  which, 
however  defective,  he  thought  proper  to  accept,  and  under  which 
he  may  never  be  disturbed,  he  has,  in  our  opinion,  no  claim  to  re- 
scission, and  can  only  ask  to  be  protected  or  secured  against  a 
possible  eviction  at  a  future  time.  But,  moreover,  the  formalities 
which  the  law  has  established  for  the  sale  of  property  belonging 
to  minors,  being  exclusively  ordained  for  their  benefit,  the  nulli- 
ties resulting  from  the  omission  of  some,  or  of  all  of  such  formali- 
ties, are  purely  relative,  and  the  minors  alone,  when  they  become 
of  age,  can  avail  themselves  of  such  nullities.  They  might  find 
it  their  interest  not  to  disturb  the  purchaser,  but  to  receive  from 
their  tutor  their  proportion  of  the  price,  and  thus  ratify  the  sale 
originally  void  for  the  want  of  legal  formalities.  Pothier,  Venle, 
No.  14.  7  TouUier,  No.  564.  10  Mart.  281 .  6  Mart.  N.  b.  365. 
A  serious  difficulty  has,  however,  occurred  to  us  in  the  examina- 
tion of  this  case.  The  answer  denies  that  Desire  Le  Blanc,  who 
made  the  adjudication,  was  the  Clerk  of  the  Court  of  Probates,  or 
had  any  authority  to  make  it.  If  he  had  been  legally  appointed 
Clerk  of  the  court,  he  was  fully  authorized  to  make  sales  of  suc- 
cession properly,  under  art.  2600  of  the  Civil  Code ;  and  the  ad- 
judication made  and  recorded  by  him,  was  a  complete  title.  Art. 
2601.  But  the  only  evidence  of  his  appointment,  which  we  can 
find  in  the  record,  results  from  the  certificate  of  the  Judge  at  the 
foot  of  the  procis-verhal  of  the  sale  drawn  up  by  Le  Blanc,  (in 
which  he  styles  himself  the  duly  commissioned  Clerk  of  the 
court,)  that  such  copy  is  a  true  one  from  the  original  on  file  in  his 
office.  The  inference  from  such  a  certificate  that  this  individual 
was  really  the  Clerk  of  the  court,  is  altogether  insufficient,  when 
the  fact  is  expressly  put  at  issue,  and  when  there  is  no  general  law, 
that  we  know  of,  authorizing  Probate  Judges  to  appoint  Clerks 
to  their  courts.  If  then,  Desir6  Le  Blanc  had  no  authority  to 
make  the  sale,  it  would  follow  that  there  was  no  adjudication,  and, 
therefore,  no  transfer  of  the  property  ;  and  we  should  have  been 
constrained  to  come  to  tliis  conclusion,  had  the proc^^t^^&a/ been 
signed  by  Desir^  Le  Blanc  alone;  but  in  this  case,  according  to  a 
usage  which  appears  to  prevail  in  the  country,  the proch-verbal  of  the 
Vol.  VI.  60 
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sale  has  been  signed  by  the  heirs  of  age,  and  by  the  tutors  of  the 
minors,  and  also  by  the  defendant,  and  one  Isoard,  as  his  surety. 
This  document  may  well  be  considered  as  a  sale  of  the  property 
on  the  part  of  the  heirs  of  age,  and  it  binds  them  in  the  same 
manner  as  if  the  adjudication  had  been  legally  made.  As  to  the 
minors,  they  are  in  the  same  situation  as  if  the  heirs  of  age,  and 
their  tutors,  had  sold  the  property  without  complying  with  any  of 
the  formalities  required  by  law ;  but,  as  we  have  already  remark- 
ed, the  omission  of  such  formalities  is  only  a  relative  nullity,  of 
which  they  alone  can  take  advantage.  If,  on  attaining  the  age  of 
majority,  they  find  it  to  their  advantage  to  abide  by  the  sale,  they 
may  ratify  it  by  receiving  their  proportion  of  the  price.  The  sale, 
susceptible  of  being  thus  ratified,  cannot  be  considered  as  abso- 
lutely void.  The  purchaser  who,  under  the  title,  has  now  been 
in  possession  for  more  than  three  years,  cannot  obtain  the  rescis- 
sion of  the  sale,  but  must  be  satisfied  with  being  properly  secured 
against  the  danger  of  eviction,  according  to  art.  2535  of  the  Civil 
Code. 

There  is,  however,  in  the  decree  of  the  court  below,  an  error 
which  must  be  corrected.  The  admissions  in  the  record  show, 
that  the  price  of  the  moveables  adjudicated  to  the  defendant,  and 
claimed  in  the  petition,  has  been  paid.  This  amount  being  de- 
ducted from  the  plaintiff's  claim,  leaves  them  entitled  only  to 
$1088  46. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  so  amended  as  to  entitle  the  plaintiffs  only  to  one  thousand 
and  eighty-eight  dollars  and  forty-six  cents,  with  legal  interest 
from  the  1st  of  April,  1842,  until  paid,  and  that  it  be  affirmed  in 
all  other  respects ;  the  costs  of  this  appeal  to  be  borne  by  the 
plaintiffs  and  appellees. 

Af.  Taylor,  for  the  plaintiffs. 

Thibodeattx  and  Cole,  for  the  appellant. 


Digitized  by 


Google 


FEBRUARY,  1844.  475 

Mann  ▼.  Major. 


HoNORE  Mann  t?.  Marcelin  Major. 

Where  in  an  action  on  a  note,  defendant  claimed  a  credit  for  a  aam  proTod  to  have 
been  paid  to  plaintiff,  but  the  latter  alleged  that  the  payment  waa  made  in  discharge 
of  another  debt :  Held^  that  it  was  for  the  plaintiff  to  show  that  he  was  the  holder 
of  another  obligation,  which  bad  been,  or  ought  to  have  been  credited  with  the 
amount. 

Defendant,  in  answer  to  an  action  on  his  note,  averred  that  plaintiff  had  received  a 
certain  other  note  to  be  collected  from  the  endorser  thereof,  and  the  proceeds  ap- 
plied to  the  payment  of  the  note  soed  on ;  that  be  had  neglected  to  protest  the 
note  so  giveu,  thereby  discharging  the  endorser ;  and  that  the  amount  of  thi&  note 
should  be  considered  as  so  much  paid  towards  the  note  sued  on.  Defendant  an- 
nexed to  his  answer  plaintiff's  receipt,  which  stated  that  he  had  received  the  note 
*'  it  recauvrir  contn  P.  J.,"  the  endorser.  Defendant  having  offered  witnesses  to 
prove,  that  the  note  received  by  plaintiff  was  given  in  final  discharge  of  the  note 
sned  on,  the  evidence  was  excluded  below,  on  the  ground  that  it  was  inconsistent 
with  the  receipt  annexed  to  the  answer.  On  appeal :  Held,  that  the  evidence 
should  have  been  received. 

Appeal  from  the  District  Court  of  Point  Coupee,  Deblieux,  J. 

Martin,  J.  The  defendant  sued  on  his  promissory  note  for 
$500,  resisted  tlie  claim,  on  the  ground  that  it  had  been  paid.  He 
avers,  that  on  the  20th  of  April,  1839,  the  plaintiff  received  from 
Pourciau,  a  note  for  $203  60,  to  be  collected  from  Joffrion,  the 
endorser ;  that  the  plaintiff  utterly  neglected  to  have  said  note  pro- 
tested, and  the  endorser  notified,  whereby  the  latter  has  been  dis- 
charged ;  that  the  plaintiff  is  bound  to  credit  the  defendant's  note 
by  the  amount  of  that  of  Joffrion ;  and  that  the  plaintiff  has  also 
received  $802  89,  so  that  he  owes  to  the  defendant  $5  09,  for 
which  judgment  is  prayed. 

The  court  admitted  the  payment  of  $302  89,  but  rejected  the 
pretensions  of  the  defendant  to  the  amount  of  Joffrion's  note,  and 
gave  judgment  for  $197  13,  in  favor  of  the  plaintiff,  reserving  to 
the  defendant  any  claim  he  may  have  against  the  former,  in  regard 
to  Joffrion's  note. 

The  defendant  appealed  ;  and  the  plaintiff  has  prayed,  that  the 
judgment  may  be  amended,  and  given  for  the  full  amount  of  the 
defendant's  note.  A  credit  for  the  sum  of  $302  89  was  claimed, 
and  allowed,  on  the  plaintiff's  receipt  therefor,  in  pan  payment  of 
an  obligation  for  a  larger  sum^  of  which  he  is  the  bearer.      His 


Digitized  by 


Google 


476  NEW  ORLEANS, 


Mann  t.  Major. 


counsel  urges  that  the  court  erred,  there  beihg  no  evidence  to  con- 
nect this  receipt  with  the  defendant's  note ;  and  that  the  receipt 
was  given  in  reference  to  another  transaction  between  the  plain- 
tiff and  defendant,  which  it  would  be  difficult  for  him,  at  this  dis- 
tance of  time  to  prove,  and  which  he  is  not  bound  to  do.  The  note 
sued  upon  was  payable  on  the  1st  of  April,  1838,  and  the  partial 
payment,  evidenced  by  the  plaintiff's  receipt,  is  dated  the  13tli  of 
May,  1838,  about  six  weeks  after  the  maturity  of  the  note,  which 
corresponds,  in  its  amount  at  least,  with  that  described  in  the  re- 
ceipt. It  is  impossible  for  the  defendant  to  prove  that  the  plain- 
tiff held  no  other  obligation  of  his  than  the  note  sued  upon,  which 
must  be  credited  by  the  payment,  unless  the  plaintiff  holds  another 
obligation  of  the  defendant.  If  he  do,  he  may  easily  prove  it,  and 
is  bound  to  do  it,  because  he  cannot  successfully  resist  the  defen- 
dant's claim  to  a  credit,  unless  he  show,  that  there  is  in  his  hands 
another  obligation,  which  has  been,  or  ought  to  be  credited  with 
the  amount. 

The  second  credit  was  claimed  on  a  receipt  of  the  plaintiff  to 
Pourciau,  for  a  note  of  Joffrion's,  to  be  collected.  On  this  part 
of  the  case,  the  defend  mt's  counsel  relies  on  a  bill  of  exceptions, 
which  he  took  to  the  opinion  of  the  court  refusing  him  leave  to 
introduce  testimonial  proof,  that  the  note  received  by  the  plaintiff 
from  Pourciau,  was  to  have  been  taken  in  final  discbarge  of  the 
note  sued  on.  The  court  rejected  the  testimonial  proof,  on  the 
ground  that  it  did  not  agree  with  the  averments  in  the  answer.* 

The  counsel  for  the  defendant  urges,  that  the  court  erred :  1st. 
In  not  considering  the  receipt  given  by  the  plaintiff  on  the  20th 
of  April,  1839,  for  the  claim  against  Joffrion,  as  a  payment  by  the 
endorser,  Pourciau,  for  the  benefit  of  the  defendant. 

2d.  In  not  permitting  the  defendant  to  prove  that  it  was  taken 
in  payment,  and  that  plaintiff  lost  its  amount  by  his  own  neglect. 


*  The  document  annexed,  to  which  illusion  ia  made,  was  in  theaeworda : 
«  RepL  de  M.  Powreiau  une  obUgation  de  la  wimm  de  $203  50  a  reamvrir  centre 
M.  Paulin  Joffrion.    PtrinU  Coupee^  90  Avril^  1839.    H.  Mann.'' 

The  bill  of  ezceptiona  recitea,  *'that  th«  defenduit  offered  teatimony  to  prove  that 
t  note  for  9203  ^0  waa  to  be  taken  by  plaintiff,  in  final  discharge  of  the  note  aued 
on,  which  teatimony  the  court  rejected  as  not  agreeing  with  the  documents  in  the 
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On  the  first  point,  we  are  of  opinion  that  nothing  in  the  plead- 
ings, or  evidence,  authorized  the  court  to  consider  that  Pourciau , 
the  endorser  of  the  note  sued  on,  had  given  to  the  plaintiff  the 
note  to  he  collected  from  Joffrion,  in  discharge  of  the  note  for  th  e 
payment  of  which  he  was  liable,  as  it  is  pretended.  Nothing 
shows  this  to  be  the  fact.  Pourciau  gave  the  note,  of  which  Jof- 
frion was  endorser,  to  the  plaintiff,  upwards  of  twelve  months 
after  the  maturity  of  that  now  sued  on,  which  is  not  shown  to 
have  been  protested,  so  as  to  create  any  responsibility  on  Pour- 
ciau, as  endorser. 

But  it  appears  to  us,  that  the  court  erred,  in  refusing  leave  to 
the  defendant  and  appellant  to  show,  by  testimony,  that  the  inten- 
tion of  Pourciau  in  giving,  and  that  of  the  plaintiff  and  appellee 
in  taking  the  note  of  which  Joffrion  was  endorser,  on  collection, 
was,  that  its  proceeds,  when  collected,  should  be  credited  on  the 
note  on  which  the  present  suit  is  brought. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re- 
versed, and  that  the  case  be  remanded  for  a  new  trial,  with  direc- 
tions to  the  First  Judge  to  p'ermit  parol  evidence  to  be  introduced 
of  the  intention  of  the  plaintiff  and  appellee,  in  receiving  the  note 
on  which  Joffrion  was  endorser,  to  credit  the  proceeds  of  it,  when 
collected,  on  the  note  now  sued  upon ;  and  that  he  pay  the  costs 
of  the  appeal. 

L,  Janiriy  for  the  plaintiff. 

R.  N.  and  A.  N.  Ogderiy  for  the  appellant. 


EbenezeA  Eaton  Kittridge  v.  Eugene  Landrt. 

Where  there  was  error  on  the  part  of  the  vendor  in  deliTering,  and  on  the  part  of  the 
vendee  in  receiving  the  poasesaion  of  property  sold,  such  poaaeaaion  cannot  aerve 
as  a  hasia  for  the  preacription  of  ten  yeara,  aa  where  landa  reaold  by  a  purchaaer 
from  the  United  Statea,  having  been  erroneously  located,  the  poaaeaaion  in  con- 
formity thereto  waa  neceaaariiy  erroneoua. 

Appeal  from  the  District  Court  of  Assumption,  Nicholls,  J. 


hip 


I 


Digitized  by 


Google 


478  NEW  ORLEANS, 


Kiitridge  ▼.  Landry. 


Ilsley  and  Connely,  fur  the  appellant. 

Bodin  and  Af.  Taylor^  contra. 

Garland,  J.  This  case  has  been  already  before  us,  and  in  the 
opinion  given  in  April,  1842,  remanding  it  for  a  new  trial,  the 
pleadings,  and  much  of  the  evidence,  are  fully  stated.  2  Kobin- 
son,  72. 

The  plaintiff  claims  the  land  as  being  a  portion  of  that  purcha* 
sed  by  Andr6  Le  Blanc,  in  the  year  )  822,  (mentioned  in  the  first 
opinion,  in  the  case  of  Kittridge  v.  Breaud^  2  Robinson,  40,)  and 
derived  from  him,  Le  Blanc,  by  several  mesne  conveyances,  his 
immediate  vendor  being  Lazare  HeberU  C.  Molldre,  under  whom 
the  defendant  holds,  purchased  from  the  United  States  in  August, 
1824,  eighty  arpens  of  land  in  the  rear  of  his  front  tract,  which,  in 
the  month  of  January,  1826,  he  sold  to  the  defendant,  who  imme- 
diately took  actual  possession  thereof. 

Sometime  after  the  land  was  purchased  by  Moll^e,  at  his  re- 
quest a  survey  was  made  by  Grinage,  a  deputy  Surveyor  of  the 
United  States,  who  located  it  on  Uie  upper  side  and  adjoining  to 
the  land  of  Andr6  Le  Blanc,  and  ran  'the  lines  parallel  with  those 
of  Bonnet,  the  Surveyor,  who  had  laid  off  Le  Blanc's  land,  in  May, 
1823.  This  survey  was  approved  by  Turner,  the  principal  de- 
puty Surveyor  for  the  district,  but  the  date  of  the  approval  is  not 
stated.  In  the  year  1829,  or  1830,  a  general  survey  of  the  town- 
ship was  made,  and  the  lines  run  by  Bonnet  and  Grinage  were 
disregarded,  and  the  boundaries  of  the  different  claims  changed  ; 
yet  each  individual  obtained  the  quantity  he  had  purchased.  The 
bouse  and  principal  improvements  of  the  defendant  were,  by  this 
last  survey,  thrown  upon  the  land  in  controversy,  and  beyond  the 
line  he  claims.  In  April,  1833,  the  defendant,  Le  Blanc,  and 
others,  entered  into  an  agreement  before  a  Notary,  in  which  they 
stipulated,  that,  as  among  themselves,  they  would  be  bound  by  and 
adhere  to  the  line  as  established  by  Bonnet  and  Grinage.  All 
parties  remained  in  possession  until  May,  1836,  when  Le  Blanc 
and  wife,  and  Hebert,  sold  to  the  plaintiff.  In  the  act  of  sale 
from  the  laiter  vendor  it  is  agreed,  that  if  any  of  the  buildings  of 
the  defendant  shall  be  found  on  the  land  sold,  he  shall  have  per- 
mission to  take  them  away.  About  this  time  a  survey  was  made 
of  the  tract  of  land  sold  by  Le  Blanc  and  Hebert  to  the  plaintiff, 
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and  the  Surveyor  ran  the  lines  as  now  contended  for  by  the  latter, 
which  showed  that  the  defendant  was  below  the  line  fixed  by  the 
United  States  Surveyors,  of  which  it  appears  be  was  informed. 
In  January,  1837,  the  plaintiff  took  possession  of  the  property 
purchased  by  him.  Shortly  after,  the  defendant  requested  a 
neighbor  to  call  on  the  plaintiff,  and  to  endeavor  to  get  him  to  rent 
him  (defendant)  the  land  in  controversy.  The  plaintiff  consent- 
ed, and  soon  afterwards,  meeting  the  defendant  in  company  with 
the  witness,  it  was  verbally  agreed  that  the  defendant  should  keep 
the  land,  at  the  usual  rent  for  cleared  land  in  that  part  of  the  coun- 
try. The  defendant  also  moved  his  buildings  and  improvements 
from  the  land,  and  put  them  on  another  place.  He  kept  possession  up 
to  the  time  when  this  suit  was  commenced,  acknowledging  to  dif- 
ferent persons,  that  he  had  rented  the  land  from  the  plaintiff.  But 
the  contract  of  lease  was  never  reduced  to  writing;  nor  has  it  been 
shown,  that  any  rent  was  ever  paid.  It  is  proved,  that  the  defen* 
dant  showed  the  line  run  by  the  last  Surveyors,  as  that  between 
him  and  the  plaintiff,  and  that  he  only  cleared  land  up  to  it  after 
plaintiff  took  possession.  But,  sometime  before  the  commence- 
ment of  this  suit,  the  defendant  claimed  the  land  he  was  in  pos- 
session of,  as  his  own,  and  forbade  the  plaintiff's  overseer  from 
cutting  fire-wood  or  timber  on  the  premises. 

At  the  time  of  the  trial  it  was  agreed,  that  the  question  of  title 
only  should  be  investigated,  reserving  those  in  relation  to  im- 
provements, damages,  &c.  There  was  a  verdict  in  favor  of  the 
defendant  for  the  land,  and  one  in  favor  of  the  plaintiff  against 
Hubert,  his  vendor,  for  $3000.  The  latter  applied  for  a  new 
trial,  which  was  granted  as  to  him  ;  but  the  plaintiff  made  no  such 
application,  and  jtidgment  was  rendered  against  him,  and  he  has 
appealed.  I'he  cause  was  subsequently  tried  as  between  the 
plaintiff  and  H6bert;  and,  at  the  spring  term,  1843,  of  the  Dis- 
trict Court,  a  verdict  of  Si 500  was  given  against  the  latter,  who 
again  obtained  a  new  trial.  At  the  October  term,  1843,  another 
trial  was  had,  when  a  verdict  was  given  in  his  favor ;  and,  as  the 
judgment  now  stands,  the  plaintiff  loses  the  land  by  that  in  favor 
of  the  defendant,  as  well  as  his  recourse  on  his  warrantor. 
From  this  judgment  he  has  also  appealed. 

The  counsel  for  the  defendant  has  again  argued  nearly  all  the 


Digitized  by 


Google 


480  NEW  ORLEANS, 

Kittridge  v.  Landry. 

points  the  case  originally  presented,  and  insists  very  strongly  on 
the  binding  eflfect  of  the  act  passed  before  the  Notary,  Materre,  in 
April,  1833,  although  it  is  not  recorded.  He  has  attempted  to 
prove  that  the  plaintiff  is  the  ayant  causey  or  assignee  of  Andr6 
Le  Blanc,  and  that,  as  to  him,  there  is  no  necessity  forrecordingthe 
act.  The  real  facts  of  the  case  seem  to  have  escaped  the  attention 
of  the  counsel ;  for  the  record  shows,  that  Andr6  Le  Blanc  sold  the 
land  in  controversy,  in  October,  1822,  to  Guillaume  Molldre,  who,  in 
November,  1827,  sold  it  to  Joseph  Campo;  he,  in  July,  1828, 
sold  it  to  Lazare  Hebert,  who,  in  May,  1836,  sold  to  the  plaintiff. 
Neither  G.  Mollere,  Campo,  nor  Hebert,  are  parties  to  the  act 
passed  in  April,  1833,  and  it  is  clear,  that  Andr6  Le  Blanc  could 
not  bind  them  in  relation  to  a  piece  of  land  he  had  sold  more  than 
ten  years  previously.  It  is,  therefore,  unnecessary  for  us  to  go 
again  into  the  question  of  the  recording  of  that  act,  as  it  is  too 
clear  to  admit  of  controversy,  that  the  plaintiff  is  not  bound  by  it. 
The  fact  is,  the  plaintiff  did  not  purchase  any  of  the  land  he 
claims,  of  Andr^  Le  Blanc.  The  front  tract  was  bought  of  Madame 
Le  Blanc,  separated  in  property  from  her  husband,  and  owning 
the  land  in  her  own  right. 

The  remaining  question  in  the  case  is  the  plea  of  prescription. 
We  have  seen,  that  in  the  month  of  April,  1825,  Celestin  Molldre 
had  the  land  surveyed  by  Grinage.     There  is  no  date  to  the  ap- 
proval of  this  survey,  and  it  was  not  made  in  conformity  to  the 
acts  of  Congress,  as  it  does  not  place  the  back  concession   in  the 
rear  of  the  front  tract,  as  we  have  said  must  be  done  in  every 
case  where  it  is  practicable.     Celestin  Mollere  purchased  the 
land  claimed  by  the  defendant,  from  the  United  States,  before  any 
survey  was  made.    He  had,  therefore,  no  location  by  metes  and 
bounds,  until  the  survey  in  April,  1825,  by  Grinage,  which,  al- 
though approved  at  some  unknown  period,  by  the  principal  de- 
puty Surveyor,  was,  in  1829,  or  1830,  entirely  disregarded  by  the 
Surveyor  General  and  other  public  officers,  when  a  location  was 
made  of  the  land  owned  by  the  defendant,  from  which  it  does  not 
appear  that  he  has  ever  appealed  to  the  General  Land  Office  or 
to  Congress.      The  defendant  has  submitted  to  it,  and  whenever 
he  shall  apply  for  a  patent  for  his  land,  we  have  no  doubt  that  it 
will  be  issued  in  conformity  with  the  survey  made  in  1829^  and 
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not  with  that  made  by  Grinage,  in  1825.  The  latter  location  be- 
ing erroneous,  and  the  possession  in  conforoaity  to  it  consequently 
so,  it  cannot  be  the  basis  for  the  prescription  of  ten  years.  In  the 
case  of  Bahineau  v.  Cormier^  1  Mart.  N.  S.  456,  .this  court  said, 
if  there  be  error  on  the  part  of  the  vendor  in  delivering  the  pro- 
perty sold,  and  error  on  the  part  of  the  vendee  in  taking  posses- 
sion,  the  latter  cannot  hold  by  the  prescription  of  ten  years.  The 
same  principle  was  again  recognized  in  the  case  of  Broussard  v. 
Duhamel,  3  Mart,  N.  S.  16.  See  also,  Pothier,  Trait6  de  la 
Possession,  chap.  4,  No.  40.  Troplong  de  la  Prescription,  No. 
254.  In  1829,  when  the  public  surveys  were  made,  the  defen- 
dant knew  that  there  was  an  error  as  to  the  boundaries  within 
which  be  possessed,  and  that  the  title,  which  he  held  from  the 
United  States,  was  not  complete  and  legal.  For  four  years  he 
submitted  to  the  change  made  in  the  lines  ;  and  he  has  not,  to  this 
day,  so  far  as  we  are  informed,  complained,  of  the  action  of  the 
officers  of  the  United  States.  Since  the  plaintiff  purchased  the 
land  from  Hubert,  the  defendant  has,  on  different  occasions  and  in 
various  modes,  acknowledged  his  title  ;  the  strongest  evidence  of 
which  is,  the  fact  of  agreeing  to  rent  the  land,  and  the  removing 
of  his  buildings,  which  it  was  stipulated  in  the  act  of  sale  that  he 
should  do.  These  facts  might  possibly  amount  to  a  tacit  renun- 
ciation of  an  acquired  prescription,  as  they  are  calculated  to  raise 
a  presumption  of  the  relinquishment  of  the  right  acquired  by  it ; 
but  it  is  not  necessary  to  decide  this  question,  as  we  do  not  think 
the  prescription  was  acquired  when  the  suit  was  commenced. 
Civil  Code,  art.  3424. 

On  a  full  examination  of  the  case,  we  are  of  opinion,  that  the 
court  and  jury  erred  in  giving  a  judgment  and  verdict  for  the  de- 
fendant, and  we  must  reverse  and  annul  them. 

It  is,  therefore,  ordered  that  the  judgment  in  favor  of  the  defen- 
dant be  annulled  and  reversed,  and  that  the  plaintiff,  Kittridge,  re- 
cover of  the  defendant,  Landry,  the  land  in  controversy,  to  wit, 
twenty-one  and  fifty-nine  hundredths  superficial  acres  ;  and  it  is 
further  ordered,  that  this  cause  be  remanded  to  the  District  Court, 
for  the  purpose  of  being  proceeded  in  and  tried  according  to  law, 
in  relation  to  the  improvements,  damages  and  other  questions,  in 
conformity  with  the  agreement  of  the  parties  ;  the  defendant  pay 
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ing  the  costs  of  this  appeal,  and  those  in  the  District  Court  up  to 
the  time  of  filing  this  dedree  ;  such  as  may  accrue  subsequently 
to  abide  the  final  decision. 


Ebenezer  Eaton  Kittridge  v.  Jean  Dugas. 

No  title  to  any  portion  of  the  public  lands  of  the  United  States  can  be  acquired  by 
prescription. 

Appeal  from  the  District  Court  of  Assumption,  Deblieux,  J. 

Connely^  for  the  appellant. 

M.  Taylor^  for  the  defendant. 

Garland,  J.  This  case  was  before  us  two  years  ago.  2 
Robinson,  85.  In  the  opinion  then  given,  the  facts  are  fully  stated. 
We  then  remanded  the  cause  for  a  new  trial.  It  was  again  tried 
by  a  jury,  on  precisely  the  same  facts  as  were  proved  when  the 
case  was  before  us,  and  a  verdict  was  rendered  in  favor  of  the  de- 
fendant for  $52  damages,  and  for  the  land  in  dispute,  from  which 
the  plaintifi*  has  again  appealed. 

This  case  is  a  much  stronger  one  in  favor  of  the  plaintiff,  than 
that  against  Eugene  Landry,  just  decided.  Both  parties  hold  un- 
der the  purchasers  from  the  United  States.  The  plaintiff  claims 
under  a  purchase  made  in  1836,  the  land  being  then  represented 
as  belonging  to  the  public  domain.  The  defendant  holds  under 
Charles  Maurin,  who  purchased  in  April,  1822.  He  was  never 
legally  put  into  possession  of  the  land  so  purchased,  until  about 
the  year  1829,  or  1830,  when  his  land  was  laid  out  in  conformity 
to  law,  and  in  the  manner  now  insisted  on  by  the  plaintiff.  The 
reliance  of  the  defendant  on  the  survey  made  by  Grinage,  cannot 
avail  him.  It  was  a  private  survey,  not  approved  by  any  autho- 
rized officer,  nor  was  it  made  in  such  a  manner  as  the  act  of  Con- 
gress, under  which  Maurin  purchased,  directed  that  it  should  be. 
It  did  not  locate  the  back  concession  in  the  rear  of  the  front  tract, 
as  was  the  plain  intention  of  the  law  ;  but  placed  it  so  as  to  make 
it  run  in  the  rear  of  two  other  tracts  in  the  vicinity.    The  surveys 
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made  in  1829,  and  1830,  were  in  conformity  to  law,  and  the  dei 
fendant  was  bound  by  them.  The  act  executed  in  April,  1833, 
before  Materre,  tlie  notary,  cannot  affect  the  rights  of  the  plain- 
tiff. The  defendant  and  his  neighbors  cannot,  by  an  act  among 
themselves,  deprive  the  United  States  of  the  land  in  the  rear  ol 
Madame  Breaud's  tract ;  nor  can  the  plea  of  prescription  be  op- 
posed to  them.  Until  1836,  the  land  claimed  by  the  plaintiff  was 
public,  and  the  defendant  had  not  a  shadow  of  title  to  it.  The 
land  sold  to  Maurin,  the  defendant's  vendor,  has  been  properly 
laid  out,  by  extending  the  side  lines  of  the  front  tract  in  the  same 
courses,  until  a  sufficient  depth  is  reached,  to  give  a  quantity  in 
superficial  acres  equal  to  the  front  tract.  To  this  land  the  de- 
fendant is  entitled,  and  that  claimed  by  the  plaintiff  does  not  in- 
terfere with  it. 

The  judgment  and  verdict  are,  in  our  opinion,  erroneous,  and 
must  be  reversed. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  be  an- 
nulled and  reversed,  and  the  verdict  set  aside,  and  that  the  plain- 
tiff be  quieted  in  his  possession  of  the  land  claimed  in  his  peti- 
tion according  to  the  boundaries  fixed  by  the  general  survey  made 
by  the  United  States  Surveyors,  and  represented  on  the  township 
map  ;  and  that  the  defendant  be  inhibited  and  enjoined  from  tres- 
passing on  the  same.  It  is  further  ordered,  that  for  the  purpose 
of  trying  all  questions  in  relation  to  damages,  fruits  and  improve- 
ments, the  case  be  remanded  to  the  District  Court,  to  be  proceeded 
in  according  to  law  ;  the  defendant  paying  the  costs  of  the  appeal, 
and  all  the  costs  in  the  inferior  court  to  the  time  of  filing  this  de- 
cree ;  those  which  may  subsequently  accrue,  to  abide  the  final  de- 
cision of  the  case. 
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An  overseer,  whose  services  have  continued  daring  one  year,  and  a  part  of  the  second, 
has,  under  art.  3184  of  the  Civil  Code,  $  1,  a  privilege  on  the  crop  of  the  second 
year,  valid  ag9inst  a  third  person,  who  purchases  during  the  second  year  the  planta- 
tion and  crop  then  in  the  ground.  The  privilege,  which  had  heen  acquired  before 
the  sale,  could  hot  be  divested  by  it.  Such  a  privilege  is  not  required  to  be  re- 
corded, in  order  to  preserve  it     C.  C.  3226,  3243. 

No  dilatory  exception  can  be  pleaded  after  a  judgment  by  default.  Act  20th  March, 
1839,  4  23. 

Appeal  from  the  District  Court  of  Terrebonne,  Deblieux^  J. 

/.  C.  Beatty,  for  the  appellants. 

Stevens  ^nd  Thibodeatuc,  for  the  defendant. 

Simon,  J.  This  is  a  suit  brought  by  an  overseer  against  his 
employer,  for  the  amount  of  his  salary.  The  petition  states,  that 
the  defendant,  Shields,  owes  the  plaintiff  the  sum  of  $900,  for  his 
services,  as  an  overseer  on  Shields'  plantation,  during  the  year 
1841 ;  that  said  plantation  has  been  lately  transferred  and  delive- 
red into  the  possession  of  R.  R.  Barrow,  the  other  defendant, 
who  has  it  in  his  possession,  as  well  as  the  whole  crop  raised 
thereon  during  the  year  1842;  and  that  the  petitioner  has  in  law, 
alien  on  the  crop  taken  off  in  1842,  as  well  as  on  all  the  stubble 
cane  which  may  be  in  the  ground,  to  secure  the  payment  of  his 
claim.  He  prays,  that  the  crop  of  1842,  and  the  stubble  cane 
growing  on  the  plantation,  to  a  value  sufficient  to  satisfy  his  claim, 
may  be  sequestered ;  and  that  he  may  have  judgment,  with  privi- 
lege on  the  property  sequestered,  &c. 

Shields  did  not  answer,  and  a  judgment  by  default' was  taken 
against  him.  The  other  defendant,  Barrow,  joined  issue,  alleging 
that  he  purchased  the  plantation  and  crop  of  his  co-defendant,  in 
the  year  1842;  that  the  plaintiff  has  no  lien  or  privilege  on  the 
crop  and  stui)ble  cane  sequestered  ;  and  that  if  the  plaintiff  ever 
had  any  privilege,  it  is  lost  and  prescribed,  dec. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff,  against 
Shields,  for  the  sum  of  $900;  and  the  plaintiff's  claim  against 
Barrow  was  rejected,  denying  him  the  privilege  prayed  for.  From 
this  lasi  judgment,  the  plaintiff  has  appealed. 
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The  evidence  shows,  that  the  plaintiff  was  an  overseer  on 
Shields'  plantation,  during  the  year  1841,  and  part  of  1842;  and 
that  he  was,ait  the  time  the  testimony  was  taken,  (April,  1843,) 
still  overseer  on  the  same  place  ;  that  his  wages  were  S900 ;  that 
the  plaintiff  was  employed  on  the  same  plantation,  in  1843,  by 
Barrow,  who  was  in  possession  as  owner ;  and  that  S900  was  a 
fair  rate  for  the  wages  of  such  an  overseer  as  the  plaintiff,  in  1841. 
It  is  further  established  that  the  writ  of  sequestration,  issued  in 
this  case,  was  executed  during  the  rolling  season  of^  1842;  that 
Barrow  was  then  in  possession  as  owner;  that  40  hogsheads  of 
sugar,  being  part  of  the  crop  of  1842,  and  50  arpens  of  stubble 
cane,  then  in  the  ground,  were  sequestered. 

The  decision  of  this  cause  depends,  in  a  great  measure,  on  the 
construction  of  art.  3184,  ^  1,  of  the  Civil  Code,  which  is  in  these 
words  :  ''  The  debts  which  are  privileged  on  certain  moveables, 
are :  1st,  the  appointments  or  salaries  of  the  overseer  for  the  year 
last  past,  and  so  much  o^  is  due  of  the  current  year,  on  the  pro- 
duct of  the  last  crop,  and  the  crop  at  present  in  the  ground.*^ 
This  article  supposes,  that  there  may  be  cases  in  which  an  over- 
seer, who  has  made  a  crop  on  a  plantation,  may  continue  to  be 
employed  on  the  same  plantation  for  a  part  of  the  following  year. 
In  such  a  case,  where  his  salary  has  not  been  paid  for  the  preceding 
year,  and  any  part  of  his  wages  for  the  current  year  be  due,  the  law 
allows  him  a  privilege  on  the  proceeds  of  the  last  crop,  and  on  the 
crop  which  is  in  the  ground  at  the  time  that  his  services  are 
interrupted  or  ended.  3  Robinson,  216.  This  is  exactly  the 
case  under  consideration,  e'^cept  that  in  this  case,  the  privilege  is 
sought  to  be  exercised  against  a  third  person,  who  during  ihe  se- 
cond year,  not  only  purchased  the  plantation,  but  also  the  crop  then 
in  the  ground.  Hence,  the  question  is  presented,  can  this  circum- 
stance deprive  the  plaintiff  of  the  privileges  which  he  had  legally 
acquired,  at  the  time  of  the  sale  of  the  place  ?  Besides  the  general 
object  of  the  law,  which  is  to  secure  to  overseers  the  payment  of 
their  salaries,  there  are  certain  circumstances  which  show,  that 
the  right  set  up  by  the  plaintiff  is  resisted  on  mere  technical  ob- 
jections, and  that  advantage  is  sought  to  be  taken  of  his  situation, 
and  of  the  confidence  which  he  may  have  had  in  his  new  em- 
pioyer.     If  this  be  true,  equity,  at  least,  cannot  permit  that  his 
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right  should  be  infringed  or  defeated.  The  circumstances  al- 
luded to  are,  that  the  defendant,  Barrow,  after  having  bought  the 
place,  kept  the  plaintijBT  in  bis  employ  as  overseer  ;  that  the 
latter  finished  the  crop  for  Barrow's  account,  and  continued  to  act 
for  him  as  overseer  for  the  year  1843.  It  is  true,  no  claim 
is  set  up  for  1842 ;  but  when  Barrow  purchased  the  place  in 
1842,  the  plaintiff's  privilege  on  the  crop  then  growing,  had  al- 
ready been  acquired,  for  the  security  of  the  amount  due  him  for 
the  last  preceding  year.  In  answer  to  this,  it  is  said,  that  Barrow 
had  no  notice  of  there  being  any  privilege  claimed  for  an  over- 
seer's salary.  But  how  can  this  be  a  ground  for  depriving  the 
plaintiff  of  his  right  ?  The  law  does  not  require  that  such  a  pri- 
vilege should  be  recorded.  Civil  Code,  art.  3243  and  3226.  The 
plaintiff's  privilege  existed  on  the  growing  crop  at  the  time  of  the 
purchase  by  Barrow,  by  the  mere  effect  of  the  law.  Until  the 
sale  of  the  plantation,  with  the  crop  then  in  the  ground,  the  latter 
belonged  to  Shields,  against  whom  the  right  could  be  exercised. 
This  Barrow  must  have  known,  as  no  one  can  be  presumed  to  be 
ignorant  of  the  law.  He  was  aware  that  a  privilege  might  exist 
on  the  growing  crop,  in  favor  of  the  overseer,  for  the  current,  and 
for  the  preceding  years ;  and  it  was,  perhaps,  his  duty  to  inquire 
and  ascertain  at  the  time  of  the  sale,  whether  the  crop  thai  he  was 
then  purchasing,  was  affected  with  this  kind  of  privilege.  This 
he  might  easily  have  known,  from  the  very  person  whom  he  kept 
in  his  employment;  and  who,  perhaps,  unaware  of  the  purchase, 
had  no  notice  to  give  of  the  existence  of  a  right  which  the  law  se- 
cured, and  which  he  had  long  before  inquired. 

With  this  view  of  the  question,  we  must  come  to  the  conclu- 
sion, that  the  plaintiff  did  not  lose  his  privilege  by  the  transfer  of 
the  place  to  another  person;  that  the  defendant,  Barrow,  purchased 
the  crop,  subject  to  the  right  previously  acquired  by  the  plaintiff ; 
and  that  the  inferior  court  erred  in  not  allowing  the  latter  the  ex- 
ercise of  his  privilege. 

As  to  the  dilatory  exception  insisted  upon  by  the  defendant's 
counsel,  we  think  it  cannot  avail  him.  It  was  filed  too  late,  as  a 
judgment  by  default  had  been  previously  entered.  Act  of  20th 
March,  1839,  ^  23.     Bullard  &  Curry's  Digest,  p.  157. 

It  is,  therefore,  ordered,  that,  as  it  respects  the  defendant,  Bar- 
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row,  the  judgment  of  the  District  Court  be  annulled,  and  reversed ; 
and  that  the  amount  of  the  judgment  rendered  below  against  the 
defendant)  Shields,  in  fa?or  of  the  plaintiff,  and  unappealed  from, 
be  satisfied,  by  privilege,  out  of  the  proceeds  of  the  property  se- 
questered in  due  course  of  law,  with  the  costs  of  both  courts. 


Antoine  Lacour  v.  Camille  Louis  Landry, 

A  purchaser,  disqaieted  ia  hia  poaeesaion  by  a  third  peraoo's  setting  up  title  to  the 
land,  of  whose  cliima  he  waa  uninformed  before  the  sale,  may  withhold  the  price 
until  quieted  in  hia  poaseaaion,  unleaa  the  vendor  prefer  to  give  aecurity.  C.  C. 
2535. 

Appeal  from  the  Dislrict  Court  of  Iberville,  Deblieux^  J. 

LcAauvCj  for  the  appellant. 

Edwards,  for  the  defendant. 

BuLLARD,  J.  Lacour,  the  appellant,  sold  to  Landry,  a  planta- 
tion, situated  partly  in  the  parish  of  Iberville,  and  partly  in  that 
of  West  Baton  Rouge.  At  the  time  of  the  sale,  it  appears. that 
two  suits  were  pending  in  the  latter  parish,  instituted  by  the  ven- 
dor against  Trahan  and  Yaldre,  who  were  encroaching  on  his  land, 
and  disturbing  his  possession.  It  does  not  appear  that  the  exis- 
tence of  these  suits  was  known  to  the  purchaser,  Landry,  at  the 
time  of  the  sale.  After  the  sale  they  were  dismissed,  by  order  of 
Lacour ;  and  the  same  persons  continuing  to  interfere  with  Lan- 
dry's possession,  and  to  disturb  him,  he  instituted  suits  against 
them  and  others,  and  called  on  his  vendor  to  assist  him  as  warran- 
tor, in  making  good  his  title. 

In  (he  meantime,  the  vendor  sued  out  an  order  of  seizure  and 
sale  on  the  mortgage  and  vendor's  privilege,  to  obtain  a  part  of  the 
price  which  had  become  due.  Landry  procured  an  injunction  to 
stay  the  proceedings,  on  alleging  the  facts  above  set  forth,  which 
was  maintained,  provisionally,  until  the  pending  suits  shall  have 
been  decided.     Lacour  has  appealed. 

Lacour  cannot  complain,  if  we  take  his  own  statement  for  the 
nature  and  extent  of  the  disturbance  which  induced  him  to  bring 
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the  first  suits,  and  which  were  dismissed  after  his  sale  to  Landry. 
In  his  petition,  in  the  case  of  Lacour  v.  Trahan,  he  complains, 
not  or  ly  that  the  defendant  had  committed  trespass  on  his  land, 
but  that  he  had  slandered  his  title ;  and  he  concludes  by  praying 
that  the  defendant  may  be  compelled  to  produce  his  title,  and  that 
his  own  title  may  be  decreed  to  be  good,  and  that  he  may  be 
quieted  in  his  possession.     This  is  essentially  a  petitory  action. 

The  primary  obligation  of  the  vendor  is  to  maintain  the  buyer 
in  quiet  possession  of  the  thing  sold  ;  and  if  the  latter  be  disqui- 
eted, he  has  a  right  to  withhold  payment  of  the  price,  unless  the 
vendor  prefers  giving  security.     Civil  Code,  art.  2535. 

When  the  purchaser  is  obliged  to  commence  judicial  proceed- 
ings against  a  person  disturbing  his  possession,  he  is  bound  to 
notify  his  vendor  of  the  action  he  is  commencing ;  and,  in  case  of 
condemnation,  the  vendor  will  be  obliged  to  indemnify  him.  lb. 
2495. 

The  court,  therefore,  did  not  err  in  maintaining  the  injunction. 

Judgment  affirmed. 


ViRGiNiE  Tbrnant,   Natural  Tutrix  of  the  Minor  Children  of 
Vincent  Ternant,  deceased,  v.  Evaristb  Boudreau. 

The  provisions  of  the  ancient  laws  in  force  in  this  State  concerning  the  distinction  of 
things  into  holy,  sacred  and  religions,  and  the  nature  and  inalienability  of  those 
things,  having  been  abolished  by  art.  447  of  the  Civil  Code,  those  mentioned  in  the 
5th  Partida,  law  15,  title  5,  as  religious,  sacred,  or  holy,  may  now  be  alienated  as 
any  other  property. 

Ornaments  of  gold  and  precious  stores  deposited  in  a  tomb  with  the  body  of  the  de. 
ceased,  are  corporeal  things,  (C.  C.  451,)  susceptible  of  ownership,  (C.  C.  480,) 
subject  to  be  taken  possession  of  by  the  rightful  owner^  the  heir  of  the  deceased,  and 
to  be  alienated  by  him. 

A  sale  by  the  heir  of  all  the  moveable  and  immoveable  prop^l^y  of  a  successiont  and 
of  all  the  rights  which  he  has  or  may  have  thereto Jpl aces  the  vendee  in  the 
situation  in  which  the  heir  stood  at  the  death  of  his  aiyBstor,  )and  entitles  such  ven- 
dee to  claim  articles  of  gold  and  precious  stones  dcftosited  in  the  tomb  of  the  an- 
cestor. It  is  ihe  sale  of  a  succession,  which  includes  all  the  rights  and  obligations 
of  the  deceased  as  they  existed  at  the  time  of  the  death,  or  which  have  since  se- 
emed, or  may  subsequently  arise,  without  exception.    C.  C.  869,  670.    Such  arti- 
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clrs  are  an  integral  part  of  the  inheritance,  and  the  heir  cannot  claim  them  against 
the  vendee  of  the  aucceftion,  on  the  ground  that  the  latter  had  no  intention,  at  the 
time  of  the  sale,  of  parchasing,  nor  the  former  of  selling  them. 

Appeal  from  the  District  Court  of  Poinie  Coupee,  Deblieux,  J. 

L.  Janiriy  for  the  appellant.  The  only  question  in  this  case  is, 
whether  the  articles  found  in  the  tomb  of  the  defendant's  mother, 
were  comprehended  in  the  sale  of  his  hereditary  rights.  That 
they  were,  see  Troplong,  Vente,  vol.  2,  No.  961.  Such  a  sale 
conveys  not  only  the  actual,  known  properly,  but  all  contingent 
and  unknoyrn  rights.  The  articles  so  found  were  ordinary  pro- 
perty, not  sacred  or  holy.     Civil  Code,  art.  447. 

T.  J.  Cooley,  for  the  defendant.  The  act  of  sale  is  but  the 
evidence  of  the  contract  between  the  parlies;  the  contract  or 
agreement  being  the  substance. 

The  contract  or  substancV;  must  be  sought  in  the  mutual,  or  com- 
mon intention  of  the  parties,  rather  than  in  the  literal  sense  of  the 
terms  used  in  the  act  of  sale.  Civil  Code,  art.  1945,  1964. 
Pothier,  Obligations,  part  1,  chap.  1,  Nos.  85,  86,  98.  Duranion, 
vol.  10,  Nos.  505,  506,  507,  610.  Merlin,  Diction,  verbo.  Con- 
vention,    ^  6  and  7  premiere  regie. 

Equity  and  usage  serve  to  supply  incidents  or  stipulations  to 
contracts.     Civil  Code,  art.  1959,  1960. 

A  jewel  placed  in  a  tomb  with  a  dead  person,  should  be  consi- 
dered as  out  of  commerce,  and  so  destined  to  be ;  and  as  hot  sus- 
ceptible of  sale.  Moreau  and  Carleton's  Partidas,  vol.  2,  p.  670. 
Code  of  1808,  p.  348,  art.  16.  Civil  Code,  p.  378,  arl.  2423. 
Toullier,  vol.  6,  No.  157,  et  seq.     Troplong,  Vente,  No.  222. 

Simon,  J.  The  present  action  was  instituted  under  ihe  follow- 
ing facts  and  circumstances,  detailed  in  the  petition,  and  all  ad- 
milted  in  the  answer:  Dorothee  LeGros  deceased,  the  late  wife 
of  Vincent  Ternanl,  having  been  interred  in  a  brick  tomb,  con- 
structed in  the  grave  yard  attached  to  the  church  of  St.  Francois 
of  Poinie  Coup6;,  all  her  jewelry,  consisting  of  diamonds*,  sei  in 
various  manners,  and  other  ornaments  in  gold,  were  put  into  her 
coffin.  It  appears  that  on  ihe  night  of  the  17lh  of  January,  1843, 
certain  individuals  named  Conner,  forcibly  broke  into  the  tomb, 
opened  the  coffin,  and  took  therefrom  the  greater  part  of  the  jew- 
elry.   While  attempting  to 'sell  it,  they  were  arrested,  and  indict* 
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ed  for  larceny,  before  ihe  Criminal  Court  of  New  Orleans.  On 
being  arraigned,  Adolphe  Conner  pleaded  guilty,  and  was  senten- 
ced to  four  months  imprisonment.  A  considerable  portion  of  the 
jewelry  was  found  on  the  person,  or  in  the  possession,  of  Conner, 
and  surrendered  by  him  ;  and  the  jewelry  so  received  was  put  into 
the  possession  of  the  Clerk  of  the  Criminal  Court,  with  directions, 
from  the  Judge  of  the  said  court,  to  deliver  the  same  to  the  party 
who  should  show  title  thereto. 

The  defendant,  who  is  the  only  child  of  Madame  Ternani, 
claims  the  jewelry  as  sole  heir  of  his  mother;  and  the  plaintiff, 
the  widow  of  the  late  Vincent  Ternant,  and  natural  tutrix  of  his 
children  and  heirs,  claims  it  by  virtue  of  a  purchase  of  the  de- 
fendant's hereditary  rights,  ma<ie  from  him  by  her  deceased  hus- 
band. 

The  evidence  shows,  that  Dorothee  LeGros  married  Vincent 
Ternant  in  February,  1827,  and  made  a  marriage  contract;  that 
she  died  in  1830,  and  on  the  26th  of  August  of  that  year,  the  de- 
fendant sold  all  his  hereditary  rights  to  his  stepfather  by  a  notarial 
act,  on  the  terms  of  which,  it  is  contended  by  the  plaintiiF's  coun- 
'  sel,  the  decision  of  this  cause  depends.  This  act  shows,  that  the 
defendant  sold  **  tous  les  droits^  pretensions^  nomSy  raisons  et  ac- 
tions, appartenant  et  qui  pourroni  appartenir  audit  sieur  vendeur 
dans  la  succession  defeue  dame  Dorothee  LeGros,  d^c6dee  Spouse 
dudit  sieur  Vincent  Ternant,  et  mdre  dudit  sieur  vendeur,  lesdits 
droits  consistant  principalement  en  ses  apperts  dotaux,  tels  qu'ils 
sont  enumeres  au  contrat  de  manage,  entre  ladite  feue  dame  Ter- 
nant et  ledit  sieur  son  mari,  suivant  acte  au  ra^ort  de  feu  F. 
Dormenon,  en  dale  du  13  F6vrier,  1827;  ledii  sieur  vendeur 
transjerant  toutes  les  proprietes  mobilieres  et  immobilihres,  argent, 
et  autres  ac^ifs  mentionnes  audit  acte,  comme  aussi  tous  ks  droits 
et  pretensions,  que  peut  avoir  ledit  vendeur,  en  veriu  dudit  contrat 
de  mariage,  s'en  dessaisissant  en  faveur  dudit  sieur  acquereur,  et 
lui  donnant  en  outre  bonne  et  finale  quittance  de  tous  autres  droits 
quHf  pourroit  exercer  contre  lui  pour  raison  du  mariuge^^  &c. 

The  price  or  consideration  of  the  purchase  was  a  sum  of 
•30,000,  payable  in  five  equal  instalments,   "au  moyen  de  quoi 
le  sieur  vendeur  cede  et  transporte  au  ^ieur  acquereur  tous  les 
droits,  noms,  raisons,  actions,  et  privileges  rt  hypotheqves  gene- 
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ralement  quelcovques^  qu*il  a  et  pent  avoir  et  est  habile  a  exercer 
en  sa  qwilite  susdite  contre  toutes  personnes  et  toutes  proprietes 
qu^elles  puissent  itre,  pour  par  lui  faire  et  user  desdits  droits, 
et  se  mettre  en  possession  de  toute  propriete  mobiliere  et  immobi' 
lihre  dependante  de  ladite  succession,  comme  de  chose  a  lui  bien 
et  legitimement  appartenant  en  vertu  des  presenfes,**  &c. 

The  price  was  paid  according  to  the  terms  of  llic  contract,  and 
on  the  5th  of  June,  1838,  the  defendant  gave  a  final  notarial  re- 
ceipt to  Ternant  for  $30,000,  being  the  price  of  "  la  vente  des 
droits  succesifs  da  sieur,  comparant  en  sa  qualite  d'heritier  de 
feue  Dorothee  Le  Chros,  sa  mh'e,^^  &c.    • 

It  may  he  proper  also  to  remark  that  the  marriage  contract  al- 
luded to  in  the  sale  of  the  hereditary  rights,  stipulates  a  separation 
of  property  and  contains  an  inventory  and  estimation  of  the  pro- 
perty of  the  wife,  among  which  we  find  this  article  :  **  Les  hordes, 
lingp.s,  habits,  bijoux  a  Cusage  4*c.,  estimes  ensemble,  82000,"  and 
another  clause  that  in  case  of  the  dissolution  of  the  marriage, 
"  quant  aux  habits,  linges,  hardes  et  bijoux  a  Vusage,  ^c,  la  future 
epouse  aura  lafaculte  de  les  reprendre  en  nature,^'  &c. 

The  record  also  shows,  by  the  admissions  of  the  parties,  that 
the  jewelry  and  diamonds  mentioned  in  the  plaintiff's  petition  were 
the  separate  property  of  Madame  Ternant,  previous  to  her  mar- 
riage  with  Ternant,  or  were  given  to  her  at  the  time  of  her  said 
marriage  ;  that  the  tomb  in  which  the  remains  of  the  defendaal's 
mother  lie,  is  not  protected  in  such  a  manner  as  to  prevent 
the  breaking  of  it,  if  the  jewelry  in  contest  should  be  replaced 
therein  ;  and  that  it  would  only  be  a  temptation  to  evil  doers 
to  break  open  the  tomb,  Sec. 

The  jewels  left  in  the  possession  of  the  Clerk  of  the  Criminal 
Court,  consist  of  the  following  articles,  to  wit;  a  gold  chain,  a 
f^o\d  buckle,  a,  pair  of  diamond  earrings,  two  diamond  rings,  a 
gold  ring,  {alliance,)  two  gold  rings,  two  broken  rings,  and  six 
small  diamonds  ;  and  the  jewelry  in  the  possession  of  the  defen- 
dant, found  in  the  tomb  after  it  had  been  broken  open,  and  when 
he  caused  the  tomb  to  be  repaired,  consists  of  a  diamond  neck- 
lace. 
The  inferior  court  rendered  judgment  in  favor  of  the  defendant, 
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declaring  him  to  be  the  owner  of  the  above  articles  of  jewelry  ; 
and  from  this  judgment  the  plaintiff  has  appealed. 

The  only  question  presented  io  this  case,  is,  to  whom  do  the 
jewels  in  controversy  belong  ? 

On  the  part  of  the  plaintiff,  the  sale  of  the  defendant's  heredi- 
tary rights  above  recited,  general  in  its  terms,  is  relied  on  as  giv- 
ing  the  vendee  a  clear  and  indisputable  title  to  the  property. 

And,  on  the  part  of  the  defendant,  it  is  contended,  that  the  jew- 
els in  dispute  never  were  intended  to  be  sold  by  him  to  Ternanl ; 
that  the  latter  never  intended  to  buy  them  ;  that  the  substance  of 
the  contract  must  be  sought  in  the  mutual  or  common  intentions 
of  the  parties,  rather  than  in  the  literal  sense  of  the  terms  ;  and 
that  the  objects  placed  in  the  tomb  of  the  deceased,  should  be 
considered  as  out  of  commerce,  and  so  destined,  and  not  suscepti- 
ble of  sale. 

The  last  ground  of  defence  is  clearly  untenable.  By  art.  447 
of  the  Civil  Code,  the  provisions  of  the  ancient  laws  concerning 
the  distinction  of  things  into  things  holy,  sacred,  and  religious,  and 
the  nature  and  inalienability  of  tliese  things,  were  abolished';  and 
therefore  tbe  things  mentioned  in  the  law  15th,  tit.  5,  Partida  5, 
as  being  religious,  sacred  or  holy,  may  now  be  subject  to  be  sold 
or  alienated  as  any  other  kind  of  proper:y.  It  is  true,  however, 
that  the  jewels  which  were  put  in  the  tomb  of  the  defendant's 
mother,  were  destined  to  remain  there ;  and  that  although  they 
never  became  a  part  of  the  monument,  it  may  be  fairly  presumed 
if  they  had  not  tempted  the  covetousness  of  evil  doers,  they  would 
never  have  been  disturbed.  They  may  have  been  placed  there 
in  compliance  with  the  last  wishes  of  the  deceased,  or  from  other 
causes  which  it  is  unnecessary  to  inquire  into;  but  although  con- 
cealed in  the  bottom  of  a  grave,  and  perhaps  protected  only  by  the 
respect  which  the  living  are  naturally  disposed  to  bear  to  the  ashes 
of  the  dead,  it  cannot  be  denied,  that  they  were  corporeal  things 
(Civil  Code,  art.  451)  within  the  domain  of  ownership,  (lb.  art. 
480,)  and  therefore  subject  to  be  taken  possession  of  by  the  right- 
ful owner,  (the  heir  of  the  deceased,)  and  to  be  by  him  sold  or 
alienated.  If,  however  indecorous,  and  even  infamous,  the  act 
might  have  been,  the  heir  of  the  deceased  had  claimed  those  jew- 
els, or  taken  them  in  possession,  who  could,  under  our  laws,  have 
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disputed  his  right  ?  The  right  of  ownership  belonged  to  him,  and 
no  one  could  have  prevented  him  from  exercising  it  in  its  fullest 
extent.  The  condemnation  of  the  ihief  by  the  Criminal  Court, 
shows  also,  that  ihe  jewels  were  considered  there,  as  the  person* 
al  goods  of  another. 

With  this  view  of  the  character  of  the  property  in  dispute,  it  is 
clear,  from  the  facts  disclosed  by  the  record,  that  the  jewels  were 
the  property  of  the  defendant  at  the  time  they  were  put  in  his 
mother's  grave,  and  that  they  never  ceased  to  be  so,  even  while 
they  remained  in  the  tomb,  unless  they  be  considered  as  included 
in  the  sale  of  hereditary  rights  made  by  the  defendant  to  Ternant. 
This  is  the  main,  nay,  the  only  question  in  this  case. 

The  sale  above  recited,  comprises  all  the  rights  and  pretensions 
of  the  d^'fendant  to  the  inheritance  of  his  mother's  estate,  all  the 
property  moveable  and  immovable,  toutes  les  proprietes  mabilih'es 
et  immobilierest  left  by  the  deceased,  and  extends  even  to  contin- 
gencies and  derivative  rights.  Nothing  is  excepted,  and  it  puts 
the  vendee  in  the  same  situation  in  which  the  heir  stood  at  the 
time  of  the  death  of  his  ancestor.  It  is  the  sale  of  a  succession, 
(heredity,)  which,  according  to  arts.  869  and  870  of  the  Civil  Code, 
not  only  includes  the  rights  and  obligations  of  the  deceased,  as 
they  existed  at  the  time  of  his  death,  but  all  that  has  accrued 
thereto  since  its  opening ;  or,  in  other  words,  the  right  by  which 
the  heir  can  take  possession  of  the  estate  of  the  deceased  such  as 
it  may  i>e.  Troplong,  vol.  2,  No.  961 ,  says  that  such  a  sale  "  com- 
prend  non  seulement  ce  qui  existait  au  moment  que  I'h6r^dit6  s'est 
ouverte,  mais  encore  tout  ce  en  quoi  elle  consistait  a  Tepoque  oil 
la  ver^te  s'effectue.  On  doit  y  faire  entrer  non  seulement  ce  qui 
a  augment^  I'h^redit^,  mais  encore  ce  qui  doit  I'augmenter  un 
jour  ;  non  solum  quod  jam  pervenit,  sed  et  quandoque  pervenerit. 
Diff.  L.  2,  §  4,  De  Hered.  vel.  Act.  Vend.  Troplong  proceeds  : 
'*  Enfin,  le  vendeur  doit  tenir  compte  a  Tacheteurdes  effects  dc  la 
succession,  qn'il  a  ali^nes  avant  la  vente  de  Theredil^,  car  a  moins 
de  clauses  contraires,  la  vente  de  Theredite  englobe  tout  ce  que 
cette  heredite  embrassait  a  Vinstant  meme  ou  elle  s^est  ouverte,^^ 
See  also,  Polhier,  Vente,  No.  529,  who  says,  "  quand  on  vend 
Theredite  d'un  defunt,  on  vend  tout  ce  qui  en  est  provenu  et  pro- 
viendrar      Now,  how  can  it  be  said,  that  the  jewels  in  dispute 
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ought  not  to  be  considered  as  included  in  the  sale  under  conside- 
ration, and  that  they  must  be  taken  as  distinct  from  the  objects 
fold,  when  the  objects  sold,  are  the  rights  of  a  vendor  to  a  succes- 
sion of  which  the  jewels  necessarily  form  a  part  ?  It  is  urged,  that 
the  vendor  did  not  intend  to  sell,  and  that  the  ?endee  had  no  in- 
tention of  buying  the  jewels  ;  but  ihey  were  an  integral  part  of 
the  inheritance  sold  in  a  lump,  though  concealed  in  a  tomb,  and  it 
would  be  as  correct  to  say,  that  if  a  purchaser  of  an  inheritance 
were,  at  the  time  of  the  sale,  under  the  erroneous  impression  that 
one  of  the  effects  belonging  thereto  was  permanently  lost  or  des- 
troyed, the  heir  could  subsequently  claim  it,  on  the  ground  that 
the  purchaserdid  not  know  that  itexistedf  and  had  no  express  inten- 
tion  of  buying  it ;  nay,  this  is  exactly  an  analogous  case.  Again, 
as  Troplong  says,  "  la  vente  de  I'her^diie  eiiglobe  tout  ce  qu'elle 
embrassait  k  Tinstant  meme  de  son  ouverture/'  without  any  excep- 
tion or  distinction  ;  e?en  the  unknown  or  contingent  rights  attached 
thereto  or  derived  therefrom  ;  and  we  are  unable  to  conclude,  that 
the  defendant  is  etititled  to  claim  and  keep  as  his,  the  articles  of 
jewelry  which  form  the  subject  of  this  controversy.  They  belong 
under  the  sale,  to  the  heirs  of  the  purchaser. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court, 
be  annulled  and  reversed,  and  that  ours  be  for  the  plaintiff,  who, 
as  natural  tutrix  of  her  children,  the  heirs  of  Vincent  Tcrnant,  de- 
ceased, is  hereby  declared  to  be  the  owner  of  the  several  articles 
of  jewelry  which  form  the  subject  matter  of  this  suit.  The  costs 
in  both  courts  to  be  paid  by  the  defendant  and  appellee. 


William  F.  Moonet,  and  another,  v.  James  Cage. 

Where  ezperta,  appointed  by  the  Court,  are  not  tbown  to  have  been  awom,  and  their 
report  does  not  appear  to  have  been  homologated,  it  may  be  contradicted  by  other 
eTidence. 

A  prayer,  by  the  appellee  for  an  amendment  of  the  judgment,  filed  the  day  before  the 
caae  waa  called  for  argument,  and  after  a  joinder  in  error,  ia  too  late.    C.  P.  890. 

Appeal  from  the  District  Court  of  Terrebonne,  NichoUs.  J. 
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/.  C  BeaUj/i  for  the  plainlifT. 
Connely,  for  the  appellant. 

Garland,  J.  This  action  is  to  recover  the  sum  of  $2468  86, 
with  legal  interest,  for  making  a  quantity  of  bricks  on  the  defend- 
ant's plantation,  and  laying  them  in  the  erection  of  the  walls  of  a 
sugar  house,  and  other  buildings.  The  petitioners  allege,  that 
they  made  and  burned  718,520  bricks;  and  that  they  used  in 
erecting  the  walls  of  the  sugar  house,  and  overseer's  house, 
721,680,  besides  some  used  in  the  erection  of  a  chimney,  and  for 
other  purposes.  For  making  the  bricks,  they  claimed  one  dollar 
per  thousand  ;  and  for  laying  them,  one  dollar  and  seventy-five 
cents  per  thousand.  Compensation  is  also  claimed  for  extra 
work  on  different  buildings.  It  is  said,  that  a  written  contract  was 
entered  into,  which  the  defendant  has  in  his  possession,  and  re- 
fuses to  deliver,  or  give  a  copy  of.  An  account  is,  therefore,  filed, 
and  the  value  of  the  labor  and  services  claimed. 

The  answer,  after  a  general  denial,  avers,  that  the  defendant 
employed  the  plaintiffs  to  do  all  the  brick  work  on  the.  sugar 
house,  except  the  setting  of  the  kettles ;  but  that  they  abandoned  the 
work  and  refused  to  complete  it,  in  consequence  of  which,  the 
defendant  was  obliged  to  employ  one  John  M.  Brooks  to  finish  it, 
whereby,  from  the  increased  price  he  was  obliged  to  give,  and  the 
delay,  damage  to  the  amount  of  $1000  had  accrued,  which  he 
claims.  It  is  further  denied,  tliat  the  plaintiff  ever  performed  the 
quantity  of  work  charged,  or  that  there  was  any  amicable  demand 
for  settlement  or  payment.  The  defendant  alleges,  further,  that 
the  written  contract  is  lost  or  mislaid,  and  that  the  prices  charged 
exceed  those  mentioned  in  it.  He  avers,  that  the  measurement 
made  was  ex  parte ;  and  he  prays  the  court  to  appoint  experts  to 
measure  it.  He  further  avers,  that  payments  to  the  amount  of 
$957  23  weire  made,  and  that  an  agreement  was  entered  into 
to  defer  the  payment  of  any  other  sum  for  one  year,  from  the  date 
of  the  last  receipt ;  which  period  not  having  elapsed,  the  suit  was 
declared  to  be  premature,  and  its  dismissal  asked  for. 

On  the  application  of  the  defendant,  two  experts  were  appointed 
to  measure  the  work  done  by  the  plaintiffs,  one  selected  by  each 
parly. 
..  In    a  supplemental  answer,  the  defendant  interrogated    the 
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plaintiff  as  to  certain  payments  made  by  him,  and  whether  they 
had  not  agreed  as  to  the  number  of  bricks  in  a  certain  kiln.  The 
plaintiffs  answered,  that  there  was  no  such  agreement,  and  ad- 
milted  the  payment  of  various  sums,  fur  which  the  defendant  has 
credit. 

On  the  trial,  the  written  contract  was  produced  by  the  defen- 
dant, who  alleged  that  he  had  found  it  a  few  days  before.  It  pro- 
vides that  the  plaintiffs  are  to  make  as  many  bricks  as  the  defen- 
dant shall  require,  to  construct  the  sugar  house  and  other  buildings, 
and  also,  '*  to  lay  the  bricks,  and  make  ihe  sugar  house  and  other 
buildings,  on  such  plan"  as  the  defendant  may  direct.  After  va- 
rious clauses,  it  provides  how  the  openings,  (the  doors  and  win- 
dows,) are  to  be  calculated  in  making  the  measurement,  and  re- 
cites, that  it  is  alle'ged  by  the  plaintiff  to  be  usual  to  charge  an 
extra  price  for  chimneys,  and  a  ratio  is  fixed,  by  which  the  extra 
price  is  to  calculated,  if  the  custom  be  shown.  The  setting  of 
the  sugar  kettles  is  specially  excluded  from  the  contract.  The 
prices  for  making  and  laying  the  bricks,  are  those  mentioned 
in  the  petition.  It  is  also  agreed,  that  the  payment  of  the  money 
is  not  to  be  deferred  longer  than  the  1st  of  April,  1843;  and  the 
amount  is  to  bear  interest  at  eight  per  cent,  from  the  Ist  of  Jan-' 
uary  in  that  year,  if  not  previously  paid. 

The  experts  appointed  by  the  court,  reported  their  measure- 
ment and  calculation  of  the  number  of  bricks  in  the  sugar  house, 
and  overseer's  house,  at  698,463.  Pelion,  one  of  the  experts, 
who  is  a  planter,  says,  that  the  report  shows  their  mode  of  pro- 
ceeding ;  that  they  measured  all  the  work  shown  them  by  Hill- 
man,  and  that,  including  the  foundation  of  a  bell  house,  the  whole 
number  of  bricks  is  725,721,  the  work  done  by  Brooks  not  in- 
cluded. The  testimony  of  Grinage,  the  other  expert,  accords  with 
that  of  Pelton.  In  explanation  they  say,  that  they  calculated  six- 
teen bricks  to  the  cubic  foot,  relying  upon  the  correctness  of  Nichol- 
son's tables.  Neither  of  the  experts  were  brick-masons  or  me- 
chanics; but  had  seen  a  great  deal  of  brick  work,  and  had  had  it 
done  for  themselves.  The  plaintiffs  offered  the  testimony  of  a 
brick-mason,  who  had  followed  the  business  since  the  year  1806. 
He  says  that  he  accurately  measured  the  work,  and  made  the 
calculations ;  and  that  he  furnished  the  statement  upon  which  the 
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claim  of  plaiaiiff  is  based.  He  states,  that  he  measured  ac- 
curately, with  a  line ;  while  it  appears  from  the  evidence  of  the 
experts,  that  they  used  a  pole,  supposed  to  be  ten  feet  in  length, 
but  which  was  afterwards  found  not  to  be  exactly  accurate.  The 
t3Stimony  of  the  witness  who  says,  that  he  accurately  measured 
the  work  is  sustained,  in  various  particulars,  by  another  workman 
who  was  employed  to  work  on  the  building.  The  testimony  of 
other  witnesses  was  given,  to  prove  the  manner  in  which  the 
work  was  executed,  the  payments  made  by  the  defendant,  and 
other  circumstances  connected  with  the  case,  which  it  is  not  neces- 
sary now  to  detail.  The  cause  was  submitted  to  a  jury;  and,  after 
hearing  all  the  facts,  a  verdict  for  $1213  was  given  for  the 
plaintiff,  upon  which  judgment  was  rendered,  after  the  refusal  of 
a  new  trial.  The  defendant  has  appealed.  During  the  trial, 
the  plaintiffs  offered,  as  a  witness,  the  workman  who  had  measured 
the  work,  for  the  purpose  of  proving  the  correctness  of  their  ac- 
count. The  defendant's  counsel  objected  to  his  testimony,  on  the 
ground,  that  as  experts  bad  been  appointed  by  the  court  to  mea- 
sure and  report  on  the  work,  their  report  was  final  and  con- 
clusive on  the  plaintiffs,  and  that  the  plaintiffs  could  not  make  their 
ex  parte  acts  evidence  on  their  behalf.  The  court  overruled  the 
objections,  and  admitted  the  testimony.  We  do  not  think  the 
Judge  erred.  Article  441,  and  the  following  one,  of  the  Code  of 
Practice,  designate  the  cases  in  which  experts,  auditors,  &c.,  may 
be  appointed ;  and  define  their  duties  and  powers,  and  the  objects 
of  such  appointments,  the  principal  of  which  is,  to  get  facts  and 
information  in  such  a  shape  as  will  best  inform  the  court  of  the 
true  state  of  the  case.  Article  433  directs  the  return  of  the  re- 
port to  the  Clerk,  in  order  that  either  party  may  have  it  homolo- 
gated ;  and  article  456  shows  the  steps  necessary  to  effect  that 
object.  The  experts  in  this  case  do  not  appear  to  have  been 
sworn  before  proceeding  to  discharge  their  duty ;  nor  were 
any  steps  taken  to  homologate  their  report  It  was,  therefore, 
nothing  more  than  the  statement  of  the  witnesses,  and  might  be 
contradicted.    The  evidence  of  Ament  was  properly  admitted. 

The  second  bill  of  exceptions  was  taken  to  permitting  the  plain- 
tiffs to  use  the  deposition  of  Wm.  Winchester,  as  evidence.  The 
objection  was,  that  certain  interrogatories,  propounded  by  the  dc' 
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fendant,  had  not  been  sent  with  the  cofnmission,  and  that 
no  answer  had  been  obtained  to  them.  It  appears  that  the 
plaintiffs  made  out  their  interrogatories,  and  had  a  copy  of  them 
served  on  the  defendant.  Some  days  after,  the  defendant  filed,  in 
the  Clerk's  office,  a  number  of  interrogatories  in  the  same  case, 
but  did  not  specify,  on  the  face  of  the  paper,  nor  in  any  other 
manner,  that  they  were  intended  as  cross-interrogatories  to  those 
filed  by  the  plaintiffs ;  the  Clerk,  therefore,  supposed  that  the  de- 
fendant intended  to  take  out  a  separate  commission,  and  did  not 
forward  his  interrogatories  with  those  of  the  plaintiffs,  when  the 
commission  to  take  Winchester's  testimony  was  sent.  Subse- 
quently, in  consequence  of  the  continuance  of  the  cause,  de- 
fendant sent  a  commission  to  take  Winchester's  evidence,  pro- 
pounding, in  substance,  the  same  questions  as  those  filed  with  the 
Clerk.  This  deposition  was  used  on  the  trial,  and  the  defendant 
had  the  benefit  of  the  answers  of  Winchester,  in  a^  ample  a 
manner  as  though  his  questions  had  been  forwarded  in  the  first 
instance.  No  injury  resulted  from  the  omission  to  send  the  ques- 
tions in  the  first  instance,  and  its  not  having  been  done,  is,  in  a 
great  measure,  imputable  to  the  loose  mode  in  which  the  business 
was  conducted  by  the  defendant,  or  his  counsel.  Under  these 
circumstances,  we  think  the  deposition  was  properly  admitted  in 
evidence. 

We  have  looked  into  the  merits  of  the  case,  and  carefully  ex- 
amined the  testimony,  to  see  if  any  material  error  has  been  cosi^ 
mitted,  to  the  prejudice  of  the  defendant ;  and  find  no  sufficient 
reason  either  to  reverse  the  judgment,  or  to  reduce  the  amount 
We  think  that  the  jury  have  come  very  near  What  is  right,  and 
have  dealt  fairly  with  the  parties. 

The  plaintiff  has  asked  us  to  amend  the  judgment,  so  as  to  allow 
him  legal  interest  from  judicial  demand.  This  we  cannot  do.  It 
was  not  found  by  the  jury,  nor  allowed  in  the  inferior  court ;  nor 
was  the  application  to  amend  filed  in  proper  time  in  this  court 
having  been  presented  only  the  day  before  the  cause  was  called 
for  argument,  and  after  a  joinder  in  error.  Code  of  Practice, 
art  890. 

Judgment  affirmed. 
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Samuel. F.  H1LLMA.N  v.  James  Cage. 

Appeal  from  the  District  Court  of  Terrebonne,  NichoUsf  J. 

J,  C.  Beattyy  for  the  plaintiff. 

Cormely^  for  the  appellant. 

Garland,  J.  This  suit  is  brought  to  recover  the  sum  of 
$770  06.  for  work  as  a  brick  mason,  performed  by  the  plaintiff 
on  the  sugar  house  mentioned  in  the  case  of  Mooney  and  another 
y.  Cage^  just  decided,  and  for  making  a  number  of  bricks,  not 
mentioned  in  that  case.  The  principal  part  of  the  work  charged, 
is  for  building  chimnies  to  the  sugar  house,  paving  the  molasses 
cisterns,  constructing  the  engine  walls,  altering  parts  of  the  work 
previously  performed,  and  finishing  the  establishment. 

The  defendant  denies  that  he  contracted  with  the  plaintiff  to  do 
the  work,  but  avers,  that  he  contracted  with  John  M.  Brooks  to  do 
it,  and  that  Hillman  was  employed  by  him.  He  alleges,  that  there 
is  no  privity  of  contract,  and  that  the  suit  ought  to  be  dismissed. 
It  is  denied  that  the  work  was  properly  executed,  and  alleged  that 
the  prices  charged  are  too  high. 

In  the  answer  of  the  defendant  to  the  petition  of  Mooney  and 
another,  he  states,  that  he  had  been  obliged  to  employ  Brooks  to 
do  this  work,  as  they  would  not  do  it,  and  that  he  had  been 
obliged  to  give  an  additional  price.  In  the  contract  it  is  stated, 
that  the  customary  price  for  building  chimnies  to  sugar  houses  is 
higher  than  for  laying  bricks  in  an  ordinary  wall.  The  evidence 
shows,  that  the  work  was  performed.  Some  of  the  charges  are 
shown  to  be  too  high.  It  appears  that  Mooney  and  his  partner 
quitted  the  .work  on  the  sugar  house,  because  the  defendant  did 
not  furnish  the  materials  for  them  to  go  on  ;  and  that  after  Brooks 
was  engaged  to  do  the  work,  he  employed  Hillman  and^  transfer- 
red his  contract  to  him,  not  being  able  to  perform  it.  Brooks 
says,  that  it  was  understood,  or  agreed,  that  the  defendant  was  to 
pay  the  plaintiff  for  the  work,  and  that  he  has  no  claim  upon  the 
former  for  it.  The  defendant  has  used  the  buildings,  and  there 
is  ho  evidence  of  the  work  not  having  been  properly  executed. 

The  jury  gave  a  verdict  for  the  plaintiff  for  $733,  making  a  de- 
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duction  from  the  sum  clairaed.     From  the  judgment  rendered  on 
this  verdict,  the  defendant  has  appealed. 

It  is  Yery  certain  that  the  defendant  has  had  the  benefit  of  the 
plaintiff's  labor  and  services.  He  does  not  show  that  he  ever 
paid  Brooks  any  thing  for  the  work.  He  knew  that  the  plaintiff 
was  engaged  on  it ;  and  we  cannot  doubt  that  he  understood  then, 
that  he  was  to  pay  him,  and  not  Brooks.  The  defendant  con- 
tends, that  as  the  plaintiff  did  the  work,  he  should  not  charge  more 
for  laying  bricks  than  the  price  mentioned  in  the  contract  with 
Mobney  and  his  partner,  as,  by  it,  all  the  brick  work  was  to  be 
performed  by  them.  After  the  failure  of  the  defendant  to  furnish 
materials  to  those  contractors,  and  their  leaving  the  place,  it  does 
not  appear  that  he  ever  called  on  them  to  return ;  and  his  entering 
into  an  engagement  with  another,  might  well  induce  the  belief 
that  all  parties  considered  the  contract  at  an  end.  An  examina- 
tion of  the  testimony  satisfies  us  that  the  jury  has  arrived  at  a  just ' 
conclusion. 

Judgment  afirmed. 


Lesin  Becnel  v.  Jtjlien  TouRNiLLoif. 

The  act  of  13th  Much,  18S7,  relative  to  bills  of  exchange  waA  intmiinoiy  notoa,  does 
not  change  the  general  commercial  law  in  regard  to  the  diligence  to  be  ased  in 
serving  notices  of  prptest,  bat  merely  provides  a  new  mode  of  proving  such  dili- 
gence. This  law  cannot  be  understood  as  pointing  out  the  degree  of  diligence  to 
be  used.  It  merely  instructs  the  notary  how  to  proceed,  where  the  endorser  re- 
sides in  another  place  than  th'at  of  the  protest,  leaving  him  to  ascertain  where  tbe 
ootieee  are  to  be  addressed. 

A  notice  of  protest  simply  directed  to  an  endorser  as  in  a  particular  parish,  where 
there  are  several  post  offices  in  the  parish,  and  the  one  at  the  seat  of  justice  of  the 
parish  is  mt  the  newest  to  his  residence,  is  insufficient. 
% 

Appeal  from  the  District  Court  of  Assumption,  Deblieux^  J. 

Simon,  J.  The  defendant  is  appellant  from  a  judgment  which 
makes  him  liable,  as  endorser,  for  the  amount  of  a  promissory 
note  protested  for  non-payment  by  the  Parish  Judge  of  the  parish 
of  St.  John  the  Baptist,  where  the  drawer  of  the  note  resides. 
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The  record  shows,  that  the  Parish  Judge  notified  the  endorser 
''  by  two  notices  in  writing  of  even  date  with  the  protest,  which 
he  put,  on  the  day  of  the  protest,  in  the  post  office  of  his  parish, 
addressed  to  the  endorser ;  the  one  at  Donaldsonviile,  and  the 
other  at  the  parish  of  Assumption.'' 

It  is  established  by  the  evidence,  that  the  defendant  is  a  resi- 
dent of  the  parish  of  Assumption ;  that  there  are  three  post  offices 
in  said  parish,  one  of  which  is  at  Towncourtville ;  that  from  the 
defendant's  to  the  latter  post  office,  the  distance  is  about  three 
miles ;  and  that  the  nearest  post  office  to  the  defendant's,  is  that 
at  Towncourtville.  An  attempt  has  been  made  to  show,  that  the 
defendant  gets  his  mailed  letters  at  the  Donaldsonville  post  office  ; 
but  the  testimony  does  not  go  further  than  to  prove  the  fact  that 
the  defendant  lives  with  his  father,  and  that  the  witness  has  seen 
newspapers  brought  there,  from  Donaldsonville,  for  his  father. 
The  witness,  who  is  a  notary,  adds,  that  whenever  he  had  official 
notices  to  give  to  the  defendant,  he  addressed  them  to  him  at  the 
Towncourtville  post  office,  which  is  the  nearest  to  the  defendant's 
house. 

It  is  contended  by  the  appellee's  counsel,  that  the  notice  is  suffi- 
cient, as  it  was  directed  to  the  defendant's  place  of  residence, 
''  Assumption ;"  and  as,  by  the  terms  of  the  law  of  1827,  (BuUard 
dc  Curry's  Digest,  p.  43,  ^  14,}  notices  of  protest  are  to  be  ad- 
dressed to  the  endorsers,  at  their  domicil  or  usual  residence. 

It  is  true,  the  law  referred  to,  which,  as  we  have  often  said, 
does  not  change  the  usage  of  the  commercial  law  in  relation  to 
the  diligence  to  be  used  in  serving  notices  of  protest,  but  merely 
provides  anew  mode  of  proof  of  such  diligence,  (7  La.  11.  3 
Robinson,  166,)  provides,  that  "whenever  an  endorser  shall  not 
reside  in  the  town  or  city  where  protest  shall  be  made,  then  it 
shall.be  the  duty  of  the  notary  to  put  into  the  nearest  post  office 
where  the  protest  is  made,  a  notice  of  such  protest  to  the  endor- 
ser, addressed  to  him  at  his  domicil  or  usual  place  of  residence." 
This  law,  however,  has  never  been  understood,  and,  in  our  opin- 
ion, cannot  be  understood  as  pointing  out  the  degree  of  diligence 
to  be  used,  or  as  changing,  in  any  manner,  the  usages  of  the  com- 
mercial law  in  relation  to  the  extent  of  such  diligence.  It  only 
instructs  the  notary  how  to  proceed  when  the  endorser  resides  in 
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another  place,  leaving  to  him  to  ascertain  where  the  notices  are 
to  be  addressed,  as  the  doofiicil  or  place  of  residence  of  such 
endorser.  So,  in  the  case  of  Notfs  Executors  v.  Beard,  16  La. 
310,  we  held,  that  the  law  requires  notaries  to  put  the  notice  in 
the  nearest' post  office  to  them,  and  that  the  law  is  satisfied  by  its 
being  directed,  as  to  the  drawer  or  endorsers,  to  the  post  office 
nearest  to  them.  So,  also,  in  the  case  of  Gale  y.  Kemper,  10  La. 
209,  it  was  held,  that  a  notice  of  protest  is  properly  directed  to  the 
post  office  nearest  to  the  residence  of  the  endorser,  where  there 
are  more  than  one  in  the  parish ;  and  in  the  case  of  the  Union 
Bank  v.  Brown,  1  Rob.  107,  we  recognized  the  doctrine,  that 
notice  of  protest  to  an  endorser,  when  sent  by  mail,  must  be  di- 
rected to  the  post  office  nearest  his  residence,  where  it  is  not 
shown  that  he  was  in  the  habit  of  receiving  his  letters  from  an- 
other office.  So  it  was  held,  also,  in  the  case  of  the  Mechanics 
and  Traders  Bank  v.  Compton  et  at,  2  Robinson,  4 ;  and  in  the 
case  of  Mead  v.  Carnal  and  Bryce,  ante,  73. 

From  the  uniform  jurisprudence  established  in  all  the  cases 
above  referred  to,  it  is  obvious  that  we  never  entertained  the  idea 
that  a  simple  direction  of  the  notice  to  the  parish  in  which  the  en- 
dorser resides  was  sufficient,  unless,  as  was  shown  in  the  case  of 
Gale  V.  Kemper,  10  La.  209,  the  post  office  be  kept  at  the  seat  of 
justice,  where  the  letters,  generally  addressed  "  to  — ,  parish  of 
— ,"  are  always  sent,  and  it  is  proved  to  be  the  nearest  to  the  en* 
dorser's  residence.  This  is  in  accordance  with  the  rules  of  the 
commercial  law,  with  regard  to  the  manner  of  serving  notices  of 
protest.  Again,  the  law  of  185^,  has  not  operated  any  other 
change,  but  points  out  a  new  mode  of  proof  of  the  diligence  re- 
quired to  be  used  by  the  commercial  law.  Here,  one  of  the  let- 
ters, addressed  to  '*  the  parish  of  Assumption,"  was  undoubtedly 
sent  to  the  seat  of  justice,  according  to  the  post  office  regulations ; 
and  the  evidence  shows,  that  the  Towncourtville  post  office  is 
nearest  to  the  defendant's  residence.  The  notice  should,  there- 
fore, have  been  directed  to  him  at  the  latter  place. 

We  are  aware  of  the  great  inconvenience  which  notaries  gene- 
rally labor  under,  when  they  have  to  make  a  protest  in  a  parish 
far  distant  from  the  residence  of  the  endorsers ;  and  of  the  diffi- 
culty which  they  experience  in  discovering  or  ascertaining  the 
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exact  post  office  to  which  the  notices  are  to  be  forwarded.  This 
difficulty  sometimes  amounts  to  an  impossibility,  and  it  often  hap- 
pens, that  the  endorsers  are  discharged  for  want  of  sufficient  means 
of  ascertaining,  by  the  notaries,  to  what  particular  post  offices  the 
notices  must  be  addressed.  This  is  an  e?il  which,  perhaps,  should 
be  remedied ;  for,  although,  as  we  said  in  the  case,  16  La.  310, 
post  offices  are  establishments  authorized  by  the  laws  of  the 
United  States,  and  our  public  officers  are,  perhaps,  bound  to  re- 
cognize such  as  are  established  in  our  own  State  at  least,  and  al- 
though notaries  may  sometimes  get  their  information  from  the 
holders  of  the  notes  and  bills  to  be  protested,  still,  those  means 
are  often  insufficient,  as  it  is  generally  difficult  to  know  or  ascer- 
tain the  distance  which  there  may  be  between  the  house  of  the 
endorser,  and  the  different  post  offices  that  may  have  been  esta- 
blished in  his  parish.  But,  however  inconvenient  and  injurious 
this  may  often  be  to  our  public  officers,  and  citizens  in  general, 
it  is  an  evil  which  our  legislature  alone  can  remedy ;  and  so  long 
as  the  law  shall  stand  as  it  now  is,  on  this  subject^  our  duty  must 
be  to  obey  it,  and  to  say,  as  we  have  done  repeatedly,  that  a  no- 
tice of  protest^  simply  directed  to  a.  particular  parish,  and  not  ad- 
dressed to  the  post  office  nearest  to  the  endorser's  residence,  in 
case  there  are  several  post  offices  in  the  parish,  and  the  one  at  the 
seat  of  justice  is  not  the  nearest,  is  insufficient,  and  cannot  legally 
bind  the  endorser. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  ours  be  for  the 
defendant,  with  costs  in  both  courts. 

ill.  Taylor,  for  the  plaintiff. 

lUley,  for  the  appellant. 
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Succession  op  Pierre  Franqois  Oyon. — Louis  Jean  Bap- 
TisTE  AuGUSTiN  Blondeleb,  and  others,  appellants. 

A  law  ahoold  oeTer  be  conaidered  aa  applicable  to  caaes  which  aroae  previooa  to  ita 
eoactmeDt,  unleaa  the  Legialatare  have,  in  ezpresa  terma,  declared  auch  to  be  their 
intention. 

The  4th  aection  of  the  act  of  26  March,  1842,  impoab^  a  tax  of  ten  per  cent  on  all 
8um«,  or  on  the  Talue  of  all  property,  receiTed  by  any  non-reaident  alien,  aa  heir, 
donee,  or  legatee,  from  any  aucceaaion  opened  in  thia  State,  or  on  ao  much  tbeifeof 
aa  ia  aituated  in  thia  State,  appliea  only  to  aocceaaione  opened,  by  the  death  of  the 
anceator,  aubaequently  to  the  paaaage  of  the  act. 

Appeal  from  the  Court  of  Probates  of  Lafourche   Interior, 
McAllister,  J.  • 

MoRPHY,  J.  The  petitioners,  aliens  and  residents  of  the  king- 
dom of  France,  have  appealed  from  a  decree  of  the  inferior  court, 
homologating  an  account  rendered  by  the  defendant,  as  adminis- 
trator of  the  succession  of  the  late  Pierre  Frangois  Oyon,  who  died 
in  the  parish  of  Lafourche  Interior,  on  or  about  the  20th  Decem- 
ber, 1835.  They  contend,  that  as  heirs  at  law  of  the  deceased, 
they  have  been  wrongfully  and  unjustly  charged  in  said  account 
with  the  tax  of  ten  per  cent  imposed  by  the  law  of  the  26th  of 
March,  1842,  on  property  inherited  by  non-resident  aliens;  that 
this  law  should  not  l^e  made  to  apply  to  successions  opened  be- 
fore its  promulgation ;  an<}  that  their  rights  as  heirs  having  rested 
in  1835,  they  are  not  liable  to  the  payment  of  this  tax.  We  think 
that  the  Judge  erred  in  subjecting  the  appellants  to  the  payment 
of  the  tax.  It  is  a  sound  rule  of  construction,  never  to  consider 
laws  as  applying  to  cases  which  arose  previous  to  their  passage, 
unless  the  Legislature  have,  in  express  terms,  declared  such  to  be 
their  intention.  They  might,  indeed,  have  imposed  a  tax  on  all 
sums  to  be  paid  over  to  aliens  not  residing  in  the  State,  without 
reference  to  the  opening  of  the  successions  from  which  they  may 
be  entitled  to  receive  such  sums ;  but  unless  that  intention  is 
clearly  and  unequivocally  expressed,  we  are  bound  to  suppose 
that,  according  to  the  ordinary  rules  of  legislation,  they  intended 
to  provide  for  the  future,  and  not  to  affect  in  any  way  rights  pre- 
viously acquired.    The  language  of  the  law  is  *'  that  each  and 
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every  person  not  being  domiciliated  in  this  State,  and  not  being  a 
citizen  of  any  State  or  Territory  in  the  Union,  who  shall  be 
entitled,  whether  as  heir,  legatee,  or  donee,  to  the  whole,  ot  any 
part  of  the  succession  of  a  person  deceased,  whether  such  person 
shall  have  died  in  this  State  or  elsewhere,  shall  pay  a  tax  of  ten 
per  cent  on  all  suras,  or  on  the  value  of  all  property  which  he  may 
actually  receive  from  said  succession,  or  so  much  thereof  as  is 
situated  in  this  State,"  &c.  We  understand  this  law  as  referring 
only  to  aliens  who  may  become  entitled  to  the  whole,  or  any  part 
of  a  succession,  after  its  promulgation.  When  did  the  petitioners 
become  entitled  to  the  sums  they  claim  ?  Surely  not  in  1843, 
when  they  came  forward  to  receive  them  ;  but  in  1836,  when  the 
succession  was  opened  by  the  death  of  their  ancestor.  A  law  im- 
posing a  similar  tax  was  passed  by  the  General  Assembly  in 
1828,  but  was  repealed  in  1830.  The  heirs  of  one  Arnaud,  who 
presented  themselves  after  the  passage  of  the  repealing  act  to  re- 
ceive their  inheritance,  contended  that,  as  the  law  imposing  the  tax 
had  been  repealed,  they  were  no  longer  liable  to  pay  it ;  but  this 
court  held,  that  the  right  of  the  State  to  the  tax  having  accrued 
by  the  opening  of  the  estate  of  Arnaud  under  the  law  of  1828, 
was  not  affected  by  its  repeal.  3  La.  336.  See  also,  same 
volume,  p.  56 1 .  Laws  of  1 828,  p.  1 78.  We  would  surely  not  de- 
cide otherwise  under  the  law  of  1842,  if,  after  its  repeal,  aliens 
should  come  forward  to  claim  a  succession  opened  while  it  was 
in  force.  If  so,  we  must  hold  that  the  tax  is  due  only  by  such  aliens 
as  have  become  entitled  to  successions  opened  in  this  State  after 
the  promulgation  of  the  law. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bales  of  the  parish  of  Lafourche  Interior,  be  so  amended,  as  to  re- 
ject from  the  defendant's  account  the  item  charging  the  appellants 
with  ten  per  cent  on  the  amount  accruing  to  them  from  the  suc- 
cession of  the  late  Pierre  Frangois  Oyon ;  and  that  it  be  affirmed 
in  all  other  respects.  The  appellee  to  pay  the  costs  of  this  ap- 
peal out  of  the  funds  of  the  estate. 

B.  Winchester,  for  the  appellants. 

J.  C.  Beatiy,  District  Attorney,  for  the  State. 
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Succession  of  Pierre  FRANgois  Oyon. — Benja^min  Win- 
chester, Attorney  in  Fact  of  Anne  Josephine  Virginie  Patrix 
and  others,  appellant. 

Appeal  from  the  Court  of  Probates  of  Lafourche  Interior,  Mc 
Allister^  J. 

MoRPHY,  J.  This  case  presents  the  same  question  as  that  ju9t 
decided  on  the  appeal  of  Louis  Jean  Baptiste  Augustin  Blon- 
delee,  and  it  must  be  decided  in  the  same  way. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bates, of  the  parish  of  Lafourche  Interior,  be  so  amended  as  to 
reject  from  the  defendant's  account  the  item  charging  the  appel- 
lanu  with  ten  per  cent  on  the  amount  accruing  to  them  from  the 
estate  of  the  late  Pierre  Frangois  Oyon ;  and  that  it  be  affirmed 
in  all  other  respects.  The  appellee  to  pay  the  costs  of  this  ap- 
peal out  of  the  funds  of  the  estate. 

Af.  Taylor,  and  B.  Winchester^  for  the  appellant. 

J.  C.  Beatty,  District  Attorney,  for  the  State, 


Andrew  McCollom  v.  John  McCollom. 

A  purchaser  of  a  tract  of  land  and  slaves,  who  has  been  evicted  as  toooe.third  of  the 
property,  haa  a  right  to  have  the  sale  cancelled  in  toto,  and  to  be  relieved  from  the 
payment  of  the  price.    C.  G.  2487. 

Appeal  from  the  District  Court  of  Ascension,  Nicholls,  J. 

Af .  Taylor^  for  the  plaintiff. 

Connelyt  for  the  appellant. 

BuLLARD,  J.  The  plaintiff  asserts  title  to  one  undivided  third 
of  a  tract  of  land  containing  two  thousand  acres,  and  the  im- 
provements thereon,  and  to  five  slaves,  and  some  moveable  effects 
appurtenant  to  the  plantation,  which  he  acquired  by  purchase 
from  one  Bishop,  jointly  vtrith  Williams  and  Rightor,  by  an  act  of 
sale  which  was  duly  recorded  in  the  parish  of  Pointe  Couple,  in 


Digitized  by 


Google 


FEBRUARY,  1844.  50T 


McCollom  V.  McCollom. 


which  the  land  is  situated.  He  further  represents,  that  the  Mar- 
shal of  the  United  States  for  the  £astern  District  of  Louisiana, 
under  color  of  an  execution  against  his  co-proprietors,  Williams 
and  Rightor,  issued  from  the  Circuit  Court  of  the  United  States, 
seized  and  sold  the  whole  of  said  tract  of  land,  when  the  defend- 
ant,  John  McCollom,  became  the  purchaser  thereof,  and  was  put 
in  possession.-  He  prays  for  judgment  for  one  undivided  third, 
and  the  revenues. 

The  defendant  answers,  that  he  purchased  the  whole  of  the 
property  at  the  Marshal's  sale,  in  virtue  of  n  fieri  facias  in  the  case 
of  Eager  v.  Williams  and  Rightor^  and  that,  in  the  event  of  his 
eviction,  he  is  entitled  to  his  recourse  against  both  the  aforesaid 
parlies.  He,  therefore,  prays,  that  Eager,  as  well  as  Williams 
and  Rightor,  may  be  cited  in  warranty ;  and  that,  in  case  of  his 
eviction,  the  bond  given  by  him  for  the  property  now  in  the  bands 
of  Eager,  may  be  cancelled,  and  for  general  relief. 

Rightor,  in  the  meantime,  intervened,  and  alleged  the  nullity  of 
the  Marshal's  sale,  on  the  grounds,  that  the  formalities  required  by 
law  were  not  complied  with,  the  advertisements  being  defective 
in  time  and  form  ;  that  the  property  was  not  sold  at  the  seat  of 
justice  of  the  parish  of  Pointe  Couple  ;  that  the  bid  made  by  the 
defendant,  was  not  for  a  sufficient  amount  to  cover  the  special 
mortgages  ;  and  that  some  of  the  slaves  were  not  produced  at  the 
place  of  sale. 

Eager,  the  judgment  creditor,  at  whose  suit  the  property  had 
been  sold,  being  an  absentee,  a  curator,  ad  hoc,  was  appointed  to 
represent  him,  who  answered,  that  if  the  plaintiff  ever  had  any 
title  to  the  property,  it  never  had  been  legally  recorded,  so  as  to 
operate  as  notice  to  third  persons.  He  denies  that  the  Marshal 
seized  any  property  of  the  plaintiff,  but  alleges,  that  he  seized  and 
sold  only  the  right,  title  and  interest  of  Williams  and  Rightor ; 
and  he  avers,  that  the  bid  made  by  the  defendant  was  considered 
to  be  for  so  much  over  and  above  the  special  mortgages. 

The  court  below  gave  judgment  in  favor  of  the  plaintiff  for  one 
undivided  third  of  the  property,  cancelled  the  Marshal's  sale  in 
totOt  and  decreed  that  the  bond  given  by  the  defendant  to  secure 
the  payment  of  the  purchase  money  should  be  annulled.  Eager, 
the  judgment  creditor,  has  appealed. 
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The  case  has  been  submitted  to  us  without  any  argument  what* 
ever. 

The  Marshal's  return  upon  his  writ  shows,  that  he  seized  two 
thousand  acres  of  land,  five  slaves,  and  some  personal  property 
as  belonging  to  Williams  and  Rightor.  His  deed  purports  lo  con- 
vey the  same  property.  But  it  is  shown,  that  the  joint  title  of  the 
plaintiff,  and  Williams  and  Rightor,  was  recorded  in  the  parish  of 
Pointe  Coupee,  and  the  defendant  clearly  acquired  only  the  right, 
title,  and  interest  of  the  latter  by  the  Marshal's  sale. 

The  defendant  being  thus  evicted  of  one-third  of  the  property 
purchased  by  him,  has  a  right  to  demand  that  the  sale  be  cancel- 
led for  the  whole,  and  to  be  relieved  from  the  payment  of  the  price. 
Civil  Code,  art.  2487. 

Judgment  affirmed. 


Pierre  PAt7L  Babin  v.  John  Nolan. 

All  the  effects  which  the  spousee  reciprocally  possets  at  the  lime  of  the  dissolation  of 
the  marriage,  are  presumed  to  be  commoo  effects  or  gains,  unless  they  satisfac- 
torily prove  which  of  such  effects  they  brought  into  marriage,  or  hare  been  given 
to  them  separately,  or  they  have  respectively  inherited.     C.  C  S374. 

To  ascertain,  after  the  dissolution  of  a  matrimonial  community,  the  increase  or  im- 
provements in  the  value  of  the  hereditary  property  of  either  of  the  spouses,  during 
the  roaniage,  from  the  common  labor  or  expense,  the  proper  course  is,  to  estimate 
the  value  of  the  property  at  the  time  of  the  dissolution  of  the  community,  in  the 
situation  in  which  it  was  at  the  date  of  the  marriage,  and  its  real  value,  with  all 
the  improvements  existing  thereon,  at  the  time  of  such  dissolution ;  and  the  differ- 
ence between  the  two  estimates  will  form  the  increased  or  improved  value,  to  one 
half  of  which  the  other  spouse  will  be  entitled,  on  the  settlement  of  the  commu- 
nity.   C.  C.  2377. 

A  court,  by  whom  experts  have  been  appointed,  is  not  bound  to  adopt  their  report. 
Any  error  in  it  may  be  corrected  ;  another  report  may  be  ordered ;  or,  rejecting  the 
report  altogether,  the  court  may  adopt  any  conclusion  which  the  evidence,  ad- 
duced contradictorily  by  the  parties  before  ihe  experts,  or  before  the  court,  may 
wariant  and  justice  require.    C.  P.  442,  451,  453,  461. 

Proof  that  a.busband  received  a  certain  sum  during  the  existence  of  the  community, 
in  payment  of  a  debt  due  to  him  individually,  is  not  sufficient  to  charge  the  com- 
munity with  the  amount,  when  there  is  no  evidence  that  the  community  was  bene- 
fitted by  it,  or  that  it  was  used  in  the  purchase  of  community  property. 
A  crop,  made  after  the  dissolution  of  the  community,  by  the  husband,  on  land  be- 
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longing  to  him,  partly  with  his  own  slaTos,  and  partly  with  those  of  the  community, 
cannot  be  conaiJered  as  belonging  to  the  community,  nor  be  included  in  its  set* 
tiement  before  the  Probate  Court.  The  husband  is  bound  to  account  to  the'heir 
for  the  value  or  proceeds  of  the  labor  of  the  slaves,  having  acted  as  his  nsgoHorum 
gutar  in  the  admbistration  of  his  property ;  but  this  harvothing  to  do  with  the  set- 
tlement of  the  community.  The  action  of  the  heir,  must  be  brought  before  the 
ordinary  tribunals. 

Appeal  from  ihe  Court  of  Probates  of  West  Baton  Rouge, 
Favrotf  J. 

Simon,  J.  This  case  was  before  us  last  year,  (4  Rob.  278,) 
and  was  remanded  for  further  proceedings,  for  the  purpose  of  as- 
certaining the  value  of  such  increase  and  ameliorations  in  the  de- 
fendant's land,  as  may  have  been  the  result  of  common  labor, 
expenses  and  industry,  during  the  existence  of  his  marriage  with 
the  plaintiff's  sister,  in  conformity  with  the  following  rule,  adopted 
by  us,  under  an.  2377  of  the  Civil  Code.  We  said,  in  our  pre- 
vious opinion,  "  that  the  safest  rule  to  be  pursued  would  be,  Jirsty 
to  put  an  estimate  upon  the  value  of  the  naked  property,  if  unim- 
proved at  the  time  of  the  marriage,  or  to  estimate  it  according  to  its 
value  at  the  time  of  the  dissolution  of  the  community,but,  if  possible, 
in  the  situation  in  which  it  was  at  the  time  of  the  marriage ;  and 
then  to  inquire  into  the  real  value  of  the  hereditary  property,  with 
all  the  improvements  existing  thereon,  in  the  condition  in  which  it 
was  at  the  time  of  the  dissolution  of  the  community ;  and  that  the 
difference  between  the  two  estimations  should  form  the  increase, 
for  one-half  of  which  the  other  spouse  should  be  compensated  in  the 
settlement  of  the  community,  according  to  the  article  above  quoted,^^ 
We  were  of  opinion  that  by  following  this  rule,  it  would  be  easy 
to  ascertain  how  far  the  increase  in  value  of  the  naked  property 
could  be  attributed  to  the  ordinary  course  of  things,  to  the  rise  in 
value  of  property,  or  to  the  ahances  of  trade  ;  since  its  estimation 
according  to  its  value  at  the  lime  of  the  dissolution  of  the  com- 
munity, in  the  situation  in  which  it  was  at  the  time  of  the  mar- 
riage, would  necessarily  include  its  increased  value,  due  to  any- 
thing else  but  to  the  common  labor,  expenses,  or  industry  of  the 
spouses,  during  the  existence  of  the  marriage. 

After  this  case  was  returned  to  the  inferior  tribunal,  experts 
were  appointed  to  appraise  the  property  in  conformity  with  our 
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decree,  one  of  whom,  (James  McCalop,)  was  chosen  by  the  de- 
fendant; another,  (S.  M.  D.  Clark,)  was  selected  by  the  plaintiflf; 
and  a  third,  (Villeneuve  Le  Blanc,)  was  appointed  by  the  court  to 
act  as  umpire,  in  case  the  other  two  should  not  agree.  The  ex 
perts  were  severally  sworn,  and  proceeded  to  comply  with  the 
order  of  the  court,  after  having  been  put  in  possession  of  a  state- 
ment giving  the  description  of  the  property  to  be  appraised,  in 
the  presence  of  the  attorneys  of  bolh  parlies,  who  respectively 
declined  offering  any  testimony ;  and  after  having  examined  the 
premises,  being  unable  to  agree  in  opinion  as  to  the  value  of  the 
properly,  they  submilted  their  different  reports  to  the  considera- 
tion of  the  court,  a  qua,  in  substance  as  follows  : — McCalop  re- 
ported that  he  could  not  value  the  land  and  improvements  at  a 
larger  sum  than  $3000,  an  arpent  front,  cash,  making  in  all  the  sum 
of  $24,000.  He  ascertained,  that  the  land  was  worth,  when  the 
defendant  was  first  married^  the  sum  of  $16,400,  in  cash,  and  es- 
tablished the  difference,  ($7600,)  as  being  the  enhanced  value  of 
the  properly,  (including  the  improvements,)  since  the  marriage 
until  the  time  of  the  report. 

S.  M.  D.  Clark  declared  in  his  report,  that  he  believed  the 
property,  with  the  improvements,  to  be  worth,  in  cash,  $47,000. 
He  fixed  the  value  of  the  land,  at  the  time  of  the  marriage^  at 
$  1 6,000,  cash,  and  allowed  the  difference  ($30,400,)  as  beingthe'pre- 
sent  increased  value  of  the  properly,  produced  by  improvements  : 
and  V.  Le  Blanc,  acting  as  umpire,  concurred  in  opinion  with 
Clark,  concluding  that  the  improvements,  at  the  dissolution  of  the 
marriage,  placed  on  the  properly  by  the  community,  were  worth 
$30,600  being  the  difference  between  the  value  of  the  land  in  July, 
1S41,  and  what  it  was  worth,  at  the  time  of  the  marriage^  to  wit, 
$16,400. 

The  defendant  excepted  to  the  report  of  the  experts  on  nume- 
rous grounds,  some  of  which  it  is  unnecessary  to  notice,  but 
among  which  we  find  the  following :  1st,  That  the  plaintiff, 
having  produced  no  evidence  to  show  what  improvements 
were  made  on  his  (defendant's)  land,  during  the  community, 
the  experts  were  bound  to  presume  that  the  improvements  which 
they  were  called  upon  to  appraise,  belonged  to  the  owner  of  the 
soil. 
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2d.  That  the  report  of  McCalop  is  based  upon  the  valuation 
of  the  improvements  on  the  5th  of  June,  1843,  and  the  purchase 
price  of  the  land  in  the  year  1822;  and  does  not  show  whether 
the  enhanced  value  was  the  result  of  those  improvements,  or  of  the 
natural  rise  in  the  property. 

3d.  That  the  expert,  Clark,  values  the  property,  on  the  5th  of 
June,  1843,  at  the  sum  of  $47,000,  and  assumes  the  value  of  the 
property,  at  the  time  of  the  marriage^  at  $16,400,  allowing  the 
difference  between  the  two  sums,  as  being  the  present  increased 
value  of  the  property,  produced  by  improvements,  without  show- 
ing what  enhanced  value  the  improvements  gave  to  the  property, 
or  whether  such  value  was  the  result  of  a  natural  rise  in  the  value 
thereof. 

4th.  That  the  valuation  given  to  the  improvements,  including 
the  land,  by  the  expert,  Clark,  and  the  umpire  Tilleneuve,  is  ex- 
orbitant and  unjust ;  and  that  the  same  would  not  sell,  in  cash, 
for  more  than  the  value  of  the  land  and  improvements;  as  fixed 
by  the  report  of  the  expert,  McCalop. 

On  the  trial  of  this  cause  on  the  defendant's  exceptions  to  the 
report  of  the  experts,  the  experts  were  examined  as  witnesses, 
for  the  purpose  of  showing  the  basis  of  their  respective  reports. 
McCalop  stated,  among  other  details,  that  the  enhanced  value  of 
the  property,  at  the  time  he  was  called  upon  to  make  the  appraise- 
ment, including  the  improvements,  was  the  difference  between  the 
price  it  originally  cost,  reduced  to  cash,  ($16,400,)  and  $24,000. 
That  his  knowledge  of  the  value  of  the  defendant's  property,  at 
the  time  of  his  marriage^  and  the  improvements  thereon,  is  derived 
from  the  views  he  took  of  the  sales.  He  values  the  plantation  at 
$3000  per  acre,  front,  including  it  as  it  now  stands.  The  value 
of  the  land  is  not  enhanced  in  proportion  to  the  value  of  its  im- 
provements ;  and  the  full  amount  of  improvements  is  never  paid 
for,  in  selling  a  piece  of  land.  He  adds,  that  the  selling  price  of 
lands,  such  as  thedefendant's,  is  now  from  $1500  to  $3000  per  acre 
front,  by  80  deep  ;  and  that  on  the  day  he  met  with  the  other  ex- 
pert at  the  defendant's,  for  the  purpose  of  appraising  the  im- 
provements, there  were  a  great  number  of  witnesses  attending, 
but  that  none  of  them  were  sworn. 

b.  M.  D.  Clark  testified,  that  in  estimating  the  value  of  the 
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buildings  on  the  plantalion,  he  considered  what  they  were  worth 
on  the  place  as  they  are,  and  did  not  appraise  theai  according  to 
their  probable  cost.  He  took  the  average  crops  as  being  the  in- 
terest, at  ten  per  cent,  of  what  he  considered  the  true  value  of  the 
plantation.  In  the  situation  it  now  is,  with  the  buildings  thereon^ 
he  considers  this  land,  the  front  and  back  tracts^  to  be  worth  $60 
per  arpentj  and  something  upwards.  He  would  consider  the 
cleared  land,  without  the  buildings,  to  be  worth,  in  cash,  at  least 
850  an  arpent.  He  further  said,  that  in  estioiating  the  defendant's 
residence,  he  did  not  consider  its  original  cost,  but  he  estimated 
it  as  he  would  an  ordinary  residence,  sufficient  for  such  a  planta- 
tion ;  and  he  considers  Le  Blanc  as  one  of  the  most  competent  per- 
sons the  court  could  have  appointed  as  umpire  in  this  case.  In  ano- 
ther statement  of  the  same  witness,  he  goes  on  to  give  a  detail  of 
the  manner  in  which  his  appraisement  was  made,  and  of  the  rea- 
sons by  which  he  arrived  at  the  conclusion  by  him  adopted. 

V.  Le  Blanc's  testimony  shows,  that  he  estimated  thejront  tracts 
with  all  its  improvements^  at  $4500  per  arpent  front,  by  40  deep, 
making  $36,000 ;  and  the  double  concession,  at  the  rate  of  $35  per 
superficial  arpent,  making  $10,500;  and  that  the  difference  being 
small,  he  concluded  to  take  Clark's  estimation  as  his  own.  He 
considers  this  appraisement  as  very  moderate.  He  did  not  esti- 
mate the  property,  as  to  its  value  at  the  time  of  defendant's  mar- 
riage. He  has  known  the  property  since  1814,  and  the  buildings 
now  on  it,  have  all  been  erected  since  defendant's  marriage.  He 
gives  a  detail  of  the  improvements ;  says  they  are  very  valuable, 
the  most  valuable  he  himself  knows  of  in  the  State ;  values  the 
front  tract,  without  the  buildings  and  improvements,  at  the  rate 
of  $50  the  superficial  arpent ;  considers  that  the  value  of  this  pro- 
perty did  not  increase  in  proportion  to  the  value  of  its  buildings, 
because  they  are  of  no  use  at  all ;  and  in  estimating  the  value  of 
the  plantation,  he  did  not  take  into  consideration  the  value  of  the 
pigeon  houses,  ice  houses,  and  paling. 

With  this  evidence  before  him,  the  Judge,  a  quo,  took  the  re- 
port of  the  expert,  Clark,  and  umpire,  Le  Blanc,  as  the  basis  of 
his  judgment ;  ordered  that  the  difference  between  the  price  of  the 
land,  at  the  time  of  the  marriage,  viz.,  $16,400,  and  the  price 
of  the  appraisement  mentioned  in  the  report,  viz.  $47,000,  be  de- 
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creed  to  constitute  the  value  of  the  improTements  belonging  to 
the  community,  to  be  equally  divided  between  the  parties,  and 
gave  judgment  accordingly.  From  this  judgment  the  defendant 
has  appealed. 

The  only  real  questions  which  this  case  presents,  grow  out  of 
such  of  the  defendant's  exceptions  to  the  report  of  the  experts,  as 
we  have  noticed.  We  shall,  therefore,  follow  the  same  course 
in  bringing  them  under  our  consideration. 

L  The  defendant  cannot  pretend  here,  to  be  the  owner  of  the 
improvements,  although  the  tract  of  land  on  which  they  are  erect- 
ed, has  been  shown  to  be  his  individual  properly.  It  is  a  well 
known  rule,  that  '*  at  the  time  of  the  dissolution  of  the  marriage, 
all  the  effects  which  the  spouses  reciprocally  possess,  are  pre- 
sumed  common  effects  or  gains^  unless  they  satifactorily  prove 
which  of  such  effects  they  brought  in  marriage,"  &c.  Civil  Code, 
art.  2374.  Here,  it  is  true,  the  defendant  has  established  that  the 
land  belonged  to  him,  by  virtue  of  a  purchase  made  previous  to  the 
marriage ;  but  it  is  also  in  evidence,  that  it  was  unimproved  at  the  time 
of  the  marriage,  and  the  witness  Le  Blanc  says,  that  the  buildings 
now  on  the  plantation  were  all  erected  thereon  after  the  defendanCs 
marriage,  fiesides,  this  part  of  the  plaintiff's  claim  was  not  dis 
puted  when  the  case  was  first  before  us.  The  defendant's  claim 
was  then  limited  to  keeping  his  own  land  ;  the  improvements  were 
inventoried  as  community  property;  and  it  was  not  then  pre- 
tended, that  thosfe  improvements  should  belong  to  the  owner  of  the 
soil.  The  soil  itself  would  be  presumed  to  be  common  property, 
if  the  defendant  had  not  shown  his  title  to  it  previous  to  the  mar- 
riage, and  he  cannot  claim  the  improvements  thereon  existing,  un- 
less he  proves  that  they  were  there  anterior  to  such  marriage. 
This  exception  was  properly  overruled. 

n.  III.  IV.  These  exceptions  are  so  closely  connected  to- 
gether, that  they  form  but  one  question,  to  wit,  did  the  experts  act, 
and  is  their  report  made,  according  to  the  rule  and  principles  re- 
cognized in  our  former  judgment  ? 

We  have  already  expressed  our  views  upon  what  we  under- 
stand to  be  a  correct  interpretation  of  the  rule  adopted  by  us,  and 
upon  what  we  considered  to  be  an  exact  compliance  with  it ;  and 
it  seems,  from  the  proceedings  had  by  the  experts,  and  by  the 
mferior  court,  that  it  was,  if  not  overlooked,  greatly  misunder- 
VoL.  VI.  65 
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Stood.  It  is  clear,  that  the  report  of  the  experts,  and  the  judgment 
appealed  from,  are  based  upon  the  estimation  of  the  property  ac- 
cording to  its  value  at  the  time  of  the  marriage ;  and  that  the  in 
crease  of  the  said  property  was  ascertained,  not  by  the  difference 
between  the  value  of  the  naked  land  at  the  time  of  the  dissolution 
of  the  community,  and  its  real  value  with  all  the  improvements  ex- 
isting thereon  at  the  same  period,  but  by  that  between  its  value  at 
the  time  of  the  marriage,  and  its  valuation  at  the  time  that  the 
experts  acted.  This  is  incorrect,  as  it  is  obvious,  that  this  mode 
would  necessarily  include  among  the  improvements,  whatever  en 
hanced  value  may  be  derived  from  the  ordinary  course  of  things, 
from  the  rise  in  the  value  of  property,  or  from  the  chances  of 
trade.  We  are  at  a  loss  to  conceive  what  difficulty  may  have 
been  found  below,  in  pursuing  the  course  pointed  out  by  our  first 
judgment.  It  is  very  simple,  resolving  itself  into  the  following 
questions,  to  be  answered  by  the  experts,  or  by  the  evidence  ad- 
duced by  the  parties. 

First.  W])at  was  the  condition  of  the  property  at  the  lime  of 
the  marriage  ? 

Second.  What  would  be  the  value  of  such  property  at  the 
dissolution  of  the  community,  in  the  state  in  which  it  was  at  the 
time  of  the  marriage  ? 

Third.  What  was  the  real  value  of  the  said  property,  with  all 
the  improvements  existing  thereon,  in  the  condition  in  which  it 
was  at  the  time  of  the  dissolution  of  the  community  ? 

Fourth.  What  is  the  difference  betwen  the  two  estimates  ? 

These  questions  are  not  answered  by  the  report  of  the  experts. 
They  resorted  to  the  sales,  to  ascertain  the  value  of  the  land  at 
the  time  when  the  defendant  was  married.  They  did  not  put  any 
estimate  upon  it,  according  to  its  value  at  the  period  the  marriage 
was  dissolved.  They  did  not  consider  its  real  value  according  to 
what  it  would  have  been  worth  with  all  the  improvements  at  the 
time  that  the  community  ceased :  but  simply  struck  the  difference 
between  the  price  which  the  property  had  originally  cost,  reduced 
to  cash,  and  the  valuation  thereof,  with  its  improvements,  on  the 
5th  June,  1843,  nearly  two  years  after  the  dissolution  of  the  com- 
munity. It  is  true,  the  umpire,  Le  Blanc,  says,  that  in  estimating 
the  value  of  the  plantation,  he  would  not  take  into  consideration 
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^he  value  of  certain  useless  improrenients,  put  on  the  place  since 
the  death  of  the  defendant's  wife.  This  was  correct,  as  the  com- 
munity has  nothing  to  do  with  such  improvements,  which  ought 
to  be  for  the  defendant's  own  account.  But  as  the  estimation  of 
the  property  and  improvements  is  before  us,  in  a  very  unsatisfac- 
tory and  incomplete  state,  and  as  the  evidence,  somewhat  confu- 
sed and  contradictory,  is  not  such  as  to  enable  us  to  do  justice  to 
both  parties,  by  ascertaining  the  exact  amount  of  increase  of  the 
property  during  the  marriage,  this  case  must  again  be  remanded, 
with  instructions  to  the  Judge,  a  quOy  to  conform  to  the  rules  and 
principles  established  in  this,  and  in  our  former  opinion. 

We  said  in  our  first  judgment,  that  the  exact  value  of  the  in- 
crease or  improvements  in  controversy,  should  be  ascertained  by 
experts,  or  by  testimony.  This  was  only  pointing  out  the  means 
to  be  resorted  to,  for  the  purpose  of  obtaining  correct  information 
on  the  point  under  consideration  ;  but  neither  of  the  parties  was 
precluded  from  producing  other  testimony,  particularly  as  the 
court,  not  being  bound  to  follow  the  opinion  of  the  experts,  was 
legally  authorized  to  correct  any  error  existing  in  their  report,  or 
to  order  another  report  to  be  made  by  the  experts,  or  even  to  re- 
ject the  report  altogether,  and  adopt  such  other  conclusion  as  the 
evidence  adduced  contradictorily  by  the  parties  before  the  experts, 
or  before  the  court,  should  warrant,  and  the  justice  of  the  case 
should  require.     Code  of  Practice,  arts.  442,  451,  458,  461 . 

With  regard  to  the  sum  of  $600,  which  the  defendant  complains 
was  not  allowed  to  him  by  the  inferior  court,  we  think  it  was  pro* 
perly  rejected.  It  is  true,  the  evidence  shows  that  a  sum  of  $600 
was  paid  to  the  defendant  during  the  marriage,  as  being  the  pvo- 
ceeda  of  a  mortgage  debt  due  to  him  by  the  purchaser  of  a  negro 
woman  mortgaged  to  secure  it ;  but  nothing  proves  that  the  com- 
munity ever  was  benefitted  by  it,  or  that  it  was  used  in  the  pur- 
chase of  any  community  property. 

Having  thus  disposed  of  the  questions  presented  by  the  judg- 
ment homologating  the  report  of  the  experts,  we  shall  now  proceed 
to  examine  certain  proceedings  which  were  had  in  the  court  be- 
low, in  relation  to  the  crops  made  on  the  plantation  since  the  dis- 
solution of  the  community,  and  the  judgment  rendered  thereon  on 
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the  20th  of  November,  1843,  from  which  the  defendant  has  also 
appealed. 

It  appears  that  the  plaintifT,  having  vainly  attempted  to  make 
an  inventory  of  the  crop  made  on  the  plantation  in  1842,  (those  of 
1840  and  1841  having  already  been  inventoried,)  was  obliged  to 
apply  to  the  court,  a  quoj  for  a  writ  of  sequestration.     This  was 
granted,  and  the  crop,  such  as  it  was  found  in  the  sugar  house, 
was  taken  possession  of  by  the  Sheriff  in  due  course  of  law.     In 
the  meantime,  an  injunction  was  granted  and  issued  at  the  suit  of 
the  defendant,  to  stay  the  execution  of  the  judgment  first  rendered 
by  the  Court  of  Probates  and  affirmed  by  this  court,  so  far  as  the 
object  of  the  execution  enjoined  was  to  obtain  the  satisfaction  of 
the  sums  of  money  due  to  the  plaintiff  under  said  judgment,  on 
the  ground  that  no  final  settlement  of  the  community  had  ever 
been  made,  and  that  the  same  was  yet  in  suspense  and  undeter- 
mined, &c. 
'J'he  defendant  excepted  to  the  sequestration  on  the  grounds : 
Isi.  That  the  court,  a  qua,  has  no  jurisdiction  to  order  an  in- 
ventory of  property,  held  and  owned  by  a  third  person  in  his  own 
ri^ht,  and  as  a  negotiorum gestor,  and  to  issue  a  writ  of  sequestra* 
tionagainst  the  crop  made  on  the  plantation  in  1842;  and  that 
the  plaintiff,  if  he  has  any  claim  to  set  up  on  said  crop,  or  to  the 
hire  of  his  slaves  in  working  the  same,  ought  to  resort  to  the 
courts  of  ordinary  jurisdiction  against  the  defendant  as  a  negotu 
orum  gestor. 

2d.  That  there  has  been  no  legal  affidavit  made  by  the  plaintiff 
to  entitle  him  to  obtain  a  writ  of  sequestration,  &c. 

These  exceptions  were  overruled,  and  the  defendant  having  of- 
fered to  file  his*  answer  to  the  merits,  permission  to  do  so  was  re- 
fused by  the  lower  court,  to  which  opinion  of  the  court  he  excepted. 
On  the  same  day  that  the  answer  was  presented  to  be  filed,  the 
injunction  obtained  by  the  defendant  was  made  perpetual ;  and 
the  parties  having  then  agreed  to  postpone  the  investigation  and 
settlement  of  the  accounts  relative  to  the  several  crops,  &c.,  until 
the  first  Monday  of  September  following,  at  which  time  all  said 
accounts  were  to  be  filed,  no  further  proceeding  was  had  until  ibe 
2d  of  October  following,  when  the  plaintiff  obtained  a  rule  on  the 
defendant  to  show  cause  why,  on  the  9th  of  the  same  month,  the 
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plaintiff  should  not  be  permitted  to  take  his  share  of  the  move- 
ables and  immoveables  belonging  to  the  community.  On  the  day 
last  mentioned,  the  plaintiff  obtained  another  rule  on  the  defendant, 
to  be  allowed  to  take  in  kind  his  share  of  the  said  moveables  and 
immoveables,  which  rule  was  subsequently  answered  by  the  de- 
fendant, who  made  opposition  thereto,  mainly  on  the  ground  of  the 
insufficiency  of  funds  belonging  to  the  community  to  pay  the  debts 
and  charges  thereof. 

On  the  same  day,  the  defendant  offered  to  file  his  account  and 
vouchers  in  support  thereof,  and  asked  for  a  rule  on  the  plaintiff 
to  show  cause,  within  three  days,  why  said  account  should  not  be 
homologated.  This  was  refused  by  the  court,  which  stated  in  the 
bill  of  exceptions,  that  it  was  the  opinion  of  the  court,  that  if  the 
defendant  had  made  the  necessary  expenditures  to  produce  the 
crops,  on  proof  thereof  ^  they  should  be  allowed.  Whereupon,  the 
plaintiff  proceeded  to  take  down  his  testimony,  and  the  defendant  • 
and  his  counsel,  all  left  the  court  of  their  own  accord,  and  did 
not  appear  any  more  in  the  course  of  the  trial. 

The  trial  proceeded.  A  good  deal  of  testimony  was  heard  and 
reduced  to  writing ;  and  after  a  full  investigation  of  the  matters  in 
controversy,  the  court,  a  qua^  liquidated  the  nett  proceeds  of  the 
crops  to  be  equally  divided  between  the  parties  ;  ordered  the 
slaves  and  moveable  property  of  the  community  to  be  divided  in 
kind ;  the  several  tracts  of  land  to  be  sold  according  to  law,  to 
operate  a  partition  thereof ;  and  provided  for  the  subsequent  di- 
vision of  the  crop  of  1843,  according  to  the  rights  of  the  parties 
thereto. 

From  the  view  we  have  taken  of  the  exception  of  the  defendant 
to  the  jurisdiction  of  the  Probate  Court,  with  regard  Xq  the  crop 
of  1842,  raised  on  his  land  after  the  death  of  his  wife,  it  neces- 
sarily results  that  all  the  proceedings  had  on  the  sequestration  are 
null  and  void. 

It  is  clear,  that  the  crop  of  1842  cannot  be  considered  as  belong- 
ing to  the  community  formerly  existing  between  the  defendant 
and  his  deceased  wife.  It  was  made  after  her  death,  on  the  land 
of  the  defendant,  partly  with  his  own  slaves,  partly  with  those  of 
the  plaintiff,  and  partly  with  those  of  the  community.  The  de- 
fendant is  bound  to  account  to  the  plaintiff  for  the  value  or  pro- 
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ceeds  of  the  labor  of  the  slaves  which  he  had  inherited  from  his 
sister,  having  acted  as  the  plaintiff's  negotiorum  gestor  in  the  ad- 
ministration of  his  property.      But  the  community  having  ceased 
to  exist  in   1841,  it  follows,  that  any  subsequent  use  of  the  com- 
mon property  by  the  defendant,  to  the  prejudice  of  the  plaintiff,  by 
keeping  the  whole  in  his  possession  and  under  his  administration, 
makes  him  liable  to  compensate  said  plaintiff  for  the  profits  or  re- 
venues which  he  would  have  derived  from  the  property  inherited, 
if  the   same  had  not  continued  in  the  defendant's   possession. 
Again  ;  the  defendant,  acted  as  the  plaintiff's  agent,  and,  as  such, 
he  must  account  to  him  for  all  the  consequences  of  his  agency, 
and  reimburse  him  his  proportionate  share  of  the  revenues  made 
with  the  property.     But  this  has  nothing  to  do  with  the  settlement 
of  the  community.     The  situation  of  the  community  is  established 
by  the  inventory  made  and  closed  on  the  1st  of  February,  1842, 
.  which  includes  only  the  crops  of  1840,  and  1841  ;  and  the  right 
of  action  which  the  plaintiff  may  have  against  the  defendant  in  re- 
lation to  the  crops  of  1842,  and  1843,  cannot  be  merged  in  the 
present  suit,  and  included  in  the  settlement  of  the  community, 
but  must  be  exercised  before  the  ordinary  tribunals.     Again  ;  the 
community  has  ceased  to  exist,  (see  case  of  Broussard  v.  Bernard, 
7  La.  216,)  and  the  Court  of  Probates  is  without  jurisdiction  to 
try  the  matters  in  litigation  which  may  have  arisen  between  the 
parties  subsequent  to  its  dissolution,  and  particularly  those  which 
may  result  from  the  defendant's  responsibilities  as  a  negotiorum 
gestor.    The  declinatory  exception  of  the  defendant  must,  there- 
fore, prevail. 

This  question  was  not  presented  to  our  consideration  when  this 
case  was  last  before  us,  as  the  crop  of  1842  was  not  then  in  dis- 
pute ;  the  judgment  of  the  court  below,  affirmed  by  us,  had  only 
provided  for  its  being  subsequently  accounted  for ;  and  the  rendi- 
tion of  the  account  was  simply  reserved  until  the  final  liquidation. 
No  opinion  was  pronounced  upon  such  rendition  ;  and,  therefore, 
the  judgment  cannot  be  said  to  have  acquired  the  force  of  res  ju- 
dicata on  this  point. 

On  the  merits  of  the  controversy,  we  think  that  the  judgment 
appealed  from,  except  so  far  as  it  liquidates  the  rights  of  the  par- 
ties to  the  crop  of  1842,  and  provides  for  a  subsequent  settlement 
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of  the  crop  of  1843,  is  correct,  and  should  be  maintained.  It  was 
the  duty  of  ihe  defendant  to  be  present,  with  his  counsel,  at  the 
trial  of  the  cause.  The  record  shows,  that  it  had  been  repeatedly 
continued  at  his  counsel's  request ;  that  it  had  been  definitely  fixed 
for  trial ;  that  he  had  agreed  and  promised  to  be  ready  on  the  first 
Monday  in  September ;  that  the  illness  of  one  of  his  counsel  was 
the  cause  of  its  being  postponed  until  the  2d  day  of  October ; 
that  on  that  day,  none  of  his  counsel  appeared  ;  that  every  time 
that  the  cause  was  called  for  trial,  the  plaintiff's  counsel  was 
ready  to  proceed ;  that  every  opportunity  and  convenience  was 
afforded  to  the  defendant  to  prepare  his  case ;  and  that  it  was 
easy  for  the  defendant  to  have  produced  on  the  day  of  the  trial, 
all  the  vouchers  and  documents  necessary  for  the  liquidation  of 
the  proceeds  of  the  crops  in  dispute.  He  had  them  in  his  posses* 
sion  when  he  moved  the  court  for  leave  to  file  his  account,  and  to 
rule  the  defendant  to  state,  within  three  days,  his  objections  there- 
to. He  had  no  right  to  any  such  delay.  He  was  not  an  admin- 
istrator, or  curator,  whose  account  of  administration  was  to  be  ho- 
mologated ;  and  as  the  Judge,  a  quo^  very  properly  remarked  in 
the  bill  of  exceptions,  it  was  the  duty  of  the  defendant  to  furnish 
evidence  of  the  expenditures  by  him  claimed,  as  they  could  not 
be  allowed  without  proof. 

We  have  carefully  examined  the  evidence  on  which  the  judg- 
ment appealed  from  is  based,  and  have  attentively  perused  the 
voluminous  records  in  which  it  is  contained.  I'hey  exhibit,  on  the 
part  of  the  defendant,  a  determination  to  yield  to  his  adversary 
nothing  but  what  the  latter  may  be  strictly  and  legally  entitled  to ; 
but  we  have  been  unable  to  discover  in  the  judgment  complained 
of,  except  with  regard  to  the  crops  of  1842,  and  1843,  that  ahy 
error  has  been  committed  to  the  prejudice  of  the  appellant.  The 
liquidation  of  the  nett  proceeds  of  the  crops  of  1840,  and 
1841,  appears  to  be  in  accordance  with  the  evidence.  The 
appellant  has  been  credited  with  large  amounts  of  expenditures  ; 
the  division  in  kind  of  the  slaves  and  movekbles  has  been  legally 
ordered  to  be  made,  as  also  the  sale  of  the  several  tracts  of  land 
described  in  the  inventory;  and,  on  the  whole,  we  feel  no  hesita- 
tion in  concluding,  that  justice  has  been  done  to  the  parties,  with 
regard  to  all  the  matters  in  controversy  settled  and  determined 
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in  ihe  judgment  appealed  from,  which  were  within  the  jurisdiction 
of  the  Court  of  Probates. 

Il  is,  therefore,  ordered,  that  the  judgment  first  appealed  from, 
so  far  as  it  homologates  the  report  of  the  experts,  and  orders  the 
difference  of  value  of  the  property  by  them  established  to  be  di- 
vided between  the  parties,  as  being  the  value  of  the  improvements 
belonging  to  the  community,  be  annulled  and  reversed ;  that  it  be 
affirmed  as  to  the  rest ;  and  that  the  case  be  remanded  to  the  in- 
ferior tribunal  for  further  proceedings  in  the  adjustment  of  the 
rights  of  the  parties  to  the  said  improvements,  with  instructions 
to  the  Judge,  a  quo^  to  conform  to  the  rules  and  principles  recog- 
nized in  this,  and  in  our  former  judgment. 

And  it  is  further  ordered  and  decreed,  that  the  judgment  ap- 
pealed from,  as  having  been  rendered  on  the  20th  of  November, 
1843,  be  affirmed  in  all  its  parts,  except  so  far  as  it  liquidates  the 
netl  proceeds  of  the  crop  of  1842,  and  disposes  of  the  crop  of 
1843 ;  that  the  amount  established  by  said  judgment  to  be  divided 
equally  between  the  parties,  be  reduced  to  the  sum  of  $32,488  93, 
instisad  of  $42,756  12,  reserving  to  the  plaintiff  his  right  of  action 
against  the  defendant  in  the  ordinary  tribunals,  for  the  recovery 
of  what  he  may  be  entitled  to  out  of  the  crops  of  1842,  and  1843, 
for  the  use  of  his  property  by  said  defendant  as  his  negotiorum 
gestor;  and  that  the  costs  of  this  appeal  be  paid  by  the  plaintiff 
and  appellee. 

Robertson  and  R.  H,  Chinny  for  the  plaintiff. 

Lobdell  and  Lahauve,  for  the  appellant. 


William  Blake  v.  His  Creditors. 

Oppositions  having  been  filed  to  the  homologation  of  a  tableau  of  distribation  pre- 
sented by  the  syndic  of  an  insolvent,  praying  for  the  cancelling  of  the  sales  made 
by  the  syndic,  that  the  property  be  disposed  of  again  for  the  benefit  of  all  the  cre- 
ditors, and  the  tableaa  set  aside,  the  opponents  sabsequently  filed  other  oppositions 
by  way  of  amendment,  in  which,  abandoning  the  objects  of  the  first  oppoeitions,  and 
waiving  their  purpose  of  disturbing  the  sales  and  resisting  the  homologation  of  the 
tabUaUf  they  pray  that  the  syndic  may  be  condemned,  personally,  to  pay  them  the 
amounts  for  which  they  were  placed  in  the  tableau  as  creditors  of  the  iosoIventi.OQ 
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the  ground  of  his  hanng  acted  without  any  regular  appointment,  having  sold  the 
property  illegally,  and  for  his  neglect  and  waste  of  the  property :  H^ld^  that  the  de- 
mands in  the  original  and  amended  oppositions  are  inconsistent,  the  one  precluding 
the  other,  and  cannot  be  cumulated  in  the  same  action,  (C.  P.  149) ;  that  the  de- 
mands in  the  original  oppositions  must  be  considered  as  abandoned  by  the  supple- 
mental oppositions ;  and  that  any  claim  for  damages  against  the  syndic,  perf onally, 
for  malfeasance,  should  be  brought  against  him  individually,  and  not  by  way  of  op* 
position  to  a  tableau  of  distribution. 

Appeal  from  the  District  Court  of  Iberville,  Deblieux,  J. 

Simon,  J.  On  the  26lh  of  May,  1824,  WiUiam  Blake  made  a 
surrender  of  his  property  to  his  creditors ;  and  accordingly,  a 
meeting  of  iiis  creditors,  after  due  notice  given  to  them,  was  held 
on  the  21st  of  August  following,  before  the  Judge  of  the  parish  of 
Iberville,  when  J.  B.  Rills  being  found  to  have  obtained  a  major* 
ity  of  the  votes  of  all  the  creditors  present,  was  declared  by  the 
said  Parish  Judge,  in  his  proc^  verbal  of  the  deliberations,  to 
have  been  duly  appointed  syndic.  A  copy  of  the  said  prochs  ver- 
bal having  been  filed  and  deposited  with  the  Clerk  of  the  District 
Court,  an  opposition  was  made  to  the  homologation  thereof,  and  to 
the  appointment  of  the  syndic,  by  Arnous  and  Pedron,  two  of  the  in- 
solvent's creditors,  on  various  grounds;  which  opposition  does  not 
appear  to  have  ever  been  acted  upon,  or  brought  to  the  considera* 
tion  of  the  court.  At  the  October  term-,  1824,  the  insolvent's  coun- 
sel having  moved  the  court  to  have  the  Sheriff,  Dupuy,  appointed 
syndic  to  receive  the  property  surrendered,  it  was  objected  to  by 
Arnous  and  Pedron,  who  had  filed  an  opposition  to  the  first  pro- 
ceedings. The  Sheriff  was  ordered  by  th^  court,  a  qua^  to  be  ap- 
pointed syndic  ;  and  to  this  Arnous  and  Pedron  took  a  bill  of  ex- 
ceptions. The  judgment  appointing  the  Sheriff  as  syndic,  was 
duly  notified  to  the  opposing  creditors,  and  the  Sheriff  subse- 
quently gave  bond  with  a  good  and  solvent  surety,  in  the  sum  of 
$24,830,  in  favor  of  the  insolvent's  creditors,  for  the  faithful  dis- 
charge of  his  duties  as  syndic,  &c.  This  bond  wa*  filed  on  the 
lOih  of  November,  1824. 

On  the  26ih  of  November,  the  syndic  made  application  to  the 
District  Court  for  the  purpose  of  being  authorized  to  sell  the  pro* 
perty  surrendered  for  the  benefit  of  the  creditors,  and  an  order 
was  granted  accordingly;  but,  in  the  mean  time,  several  of  ihe 
insolvent's  mortgage  creditors  having  presented  their  peiilions  to 
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have  ihe  mortgaged  properly  sold  for  cash  by  the  syndic,  orders 
were  granted  by  the  Judge  at  chambers  accordingly  ;  whereupon 
the  Sheriff,  as  syndic,  on  the  31st  of  December,  1824,  proceeded 
to  sell  ih*^  properly  for  cash,  and  the  sale  thereof  having  been  le- 
gally advertised,  the  same  was  adjudicated  by  the  Parish  Judge, 
acting  as  public  auctioneer,  to  the  last  and  highest  bidders,  and 
without  appraisement 

On  the  15th  of  April,  182.'i,  and  on  the  27th  of  April,  1829, 
similar  applications  were  made  by  two  mortgage  creditors,  Louis 
Baiignon  and  Francois  Nero,  whereupon  orders  were  granted  at 
chambers,  to  sell  the  property  mortgaged  for  cash,  and  without 
appraisement.  The  mortgaged  property  was  sold  accordingly,  at 
public  auction,  on  the  25ih  of  July,  1825,  and  19lh  of  October, 
1829;  and  there  remaining  two  lots  of  ground  in  the  town  of 
Plaquemines  belonging  to  the  insolvent's  estate,  to  be  disposed  of, 
they  were  sold  at  public  auction  at  the  request  of  the  syndic,  on 
the  23d  of  August,  1830,  after  duo  advertisements,  and  without 
appraisement. 

On  the  29ih  of  April,  1831,  the  Sheriff,  as  syndic,  filed  a  tableau 
of  distribution  of  the  funds  proceeding  from  the  several  sales  of 
the  properly  surrendered,  which  tableau,  after  due  notice  given  to 
the  creditors,  was  opposed  by  Robert  Bell  and  Joseph  Orillion, 
ciedilors  placed  upon  the  bilan  on  several  grounds,  among  others, 
that  the  Sheriff  was  illegally  appointed  by  the  court,  a  qua^  syndic 
of  the  insolvent  estate,  Jean  B.  Rills  having  been  previously  ap- 
pointed by  the  creditocs,  and  there  being  no  evidence  in  the  re- 
cord, of  his  refusal  to  accept,  or  of  his  resignation,  and  the  court 
having  no  authority  to  appoint  the  .Sheriff  in  his  place  ;  that  it  was 
the  duty  of  the  court  to  convene  a  new  meeting  of  the  creditors 
for  the  purpose  of  electing  a  new  syndic ;  that  the  sales  made  by 
the  syndic,  are  illegal  and  irregular,  as  they  should  have  been 
made  at  one  time,  and  not  at  four  distinct  periods,  and  the  pro- 
perly sold  according  to  the  terms  fixed  by  the  creditors  ;  that  the 
sale  of  the  property  disposed  of  before  the  'promulgation  of  the 
Civil  Code,  could  not  legally  take  place  until  the  creditors  had 
fixed  the  terms  of  the  sale  thereof;  and  that  the  sales  made  after 
the  enactment  of  the  Code,  could  not  be  made  without  appraise- 
ment, as  at  a  Sheriff's  sale.     The  oppositions  conclude  by  mak- 
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in^  the  mortgage  creditors,  on  whose  application  the  sales  were 
made,  and  the  purchasers  of  the  properly  solJ,  parlies  to  the  suit ; 
and  by  praying  that  the  orders  of  sale,  and  ihe  order  appointing 
ihe  Sheriff  as  syndic,  and  the  severiil  sales  rnade  by  the  Sheriff, 
may  be  declared  null  and  void ;  that  the  properly  sold  may  be 
brought  back  to  the  mass  to  be  disposed  of  for  the  benefit  of  the 
creditors ;  and  that  the  tableau  be  not  homologated,  &c. 

These  oppositions  were  answered  by  the  syndic,  and  all  the 
other  parties  cited  by  the  opponents,  alleging  that  said  oppositions 
had  not  been  filed  in  due  time;  that  all  the  proceedings  com- 
plained of  are  regular,  and  were  had  agreeably  to  law;  and  by 
praying  that  the  tableau  of  distribution  may  be  homologated. 

No  action  was  had  on  the  issues  presented  by  the  oppositions 
and  the  answers  thereto,  until  October,  1840,  when  the  opponents 
joined  by  Charles  Clement,  another  creditor,  filed  their  amended 
and  supplemental  oppositions,  representing  that  the  syndic,  Du- 
puy,  is  indebted  to  them,  respectively,  in  the  several  sums  due 
them  by  the  insolvent  Blake,  acccording  to  the  statements  con- 
tained in  the  first  oppositions,  on  the  grounds:  1st.  that  said 
Dupuy,  not  having  been  appointed  syndic  in  a  legal  manner,  is  an 
intermeddler,  or  administrator  de  son  tort;  2d.  that  he  permitted 
the  property  surrendered  to  be  sold  without  complying  with  the 
legal  requisites;  3d.  that  the  property  was  sold  without  appraise- 
ment, and  without  the  consent,  of  the  creditors,  or  of  the  court ; 
and,  4th.  that  he  is  liable  for  the  liabilities  and  debts  of  ihe  insol- 
vent, for  his  neglect  and  waste  of  the  surrendered  property. 
Wherefore,  they  respectively  pray,  that  said  syndic  be  condem- 
ned to  pay  the  sums  due  to  them  respectively,  and  that,  in  homo- 
logating the  tableau  of  distribution,  the  syndic  may  be  ordered  to 
place  the  opponents  thereon,  and  to  pay  them  the  said  sumSj  <^c. 

These  supplemental,  or  amendatory  oppositions,  were  excepted 
to  by  the  syndic's  counsel,  on  the  ground  th:it  they  were  inde< 
pendent  original  claims  against  him,  for  which  he  was  personally 
responsible  ;  but  the  objection  having  been  overruled  by  the  lower 
court,  a  bill  of  exceptions  was  taken,  in  which  it  is  stated  by  the 
Judge,  that  his  decision  was  given  at  the  time  of  an  application  to 
fix  for  trial  the  oppositions  to  the  tableau  of  distribution  by  the 
syndic,  made  by  C.  Clement,  Joseph  Orillion,  and  Robert  Bell. 
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The  exception  filed  by  the  syndic  to  these  oppositions,  was  con- 
sidered as  not  admissible  in  proceedings  which  are  necessarily  of 
a  summary  nature  ;  the  court  being  of  opinion,  that  if,  on  the  trial, 
any  thing  irrelevant  or  inadmissible  was  contained  in  these  oppo- 
sitionSf  such  matters  would  then  be  rejected  and  disregarded. 

The  record  contains  several  other  bills  of  exceptions,  which 
have  not  been  insisted  on  in  the  argument  of  this  cause,  or  which, 
from  the  view  we  have  taken  of  the  questions  presented,  it  is  un- 
necessary to  notice. 

It  appears  from  the  state  of  the  case,  as  shown  by  the  record, 
that  the  opponents  had  the  benefit  of  a  trial  upon  the  issues  pre- 
sented by  all  their  oppositions,  not  only  as  against  the  tableau  of 
distribution  filed  by  the  syndic,  but  also  as  against  the  syndic 
personally,  and  against  all  the  other  persons  who  had  been  made 
parties  to  the  suit;  and  that  their  pretensions,  as  growing  out  of 
the  said  oppositions,  were  submitted  to  a  jury,  who  returned  a 
verdict  **in  favor  of  the  defendants,"  whereupon  the  inferior 
court  rendered  judgment  in  favor  of  the  syndic  and  of  his  co- 
defendants  on  the  several  oppositions,  overruled  the  latter,  and 
ordered  the  tableau  of  distribution  to  be  homologated  and  ap- 
proved.    From  this  judgment  the  three  opponents  have  appealed. 

The  first  question  which  presents*  itself  to  our  consideration, 
grows  out  of  the  exceptions  of  the  syndic  to  the  filing  of  the  sup- 
plemental oppositions,  and  the  remarks  made  by  the  Judge,  a 
quOf  in  the  bill  of  exceptions.  It  appears  therefrom,  that  he  was 
not  satisfied  with  the  regularity  or  legality  of  the  proceedings ; 
and  that,  although  he  overruled  the  syndic's  exceptions,  he  was 
disposed  to  exclude  and  reject,  or  disregard  any  thing  which  would 
have  subsequently  proved  to  be  irrelevant  or  inadmissible,  as  con- 
tained in  the  amendatory  oppositions.  As  the  record  does  not 
contain  the  charge  of  the  court  to  the  jury,  we  are  totally  unin- 
formed as  to  what  extent  the  opponents  were  permitted  to  urge 
their  oppositions,  or  demands  before  the  jury  ;  and,  for  aught  that 
appears,  we  are  induced  to  believe,  that  the  trial  was  had  upon 
both  oppositions,  since  the  verdict  of  the  jury  and  judgment  of 
the  court,  were  in  favor  of  the  syndic  and  of  the  other  defend- 
ants, although  the  latter  had  nothing  to  do  with  the  supplemental 
oppositions,  and  particularly  with  the  demand  set  up  by  Charles 
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Clement.  We,  therefore,  find  it  necessary  to  inquire,  not  only 
into  the  right  of  the  opponents  to  file  their  supplemental  opposi- 
tions or  demands,  but  also  into  the  effect  of  the  latter,  with  respect 
to  those  which  were  already  on  file,  and  by  which  the  mortgage 
creditors,  and  the  purchasers  of  the  property,  had  been  made  par- 
ties to  the  suit. 

The  object  of  the  first  oppositions  was  clearly  to  obtain  the 
cancelling  of  the  sales  made  by  the  Sheriff,  to  bring  the  property 
back  to  the  mass,  to  have  it  disposed  of  again  for  the  benefit  of 
all  the  creditors,  and  to  set  aside  the  tableau  of  distribution.  The 
acts  of  the  Sheriff,  as  syndic,  were  attacked  by  the  opponents  as 
mere  nullities,  and  as  not  binding  upon  the  creditors ;  and  had 
these  issues  remained  unamended,  and  been  presented  alone  to 
the  court  and  jury,  the  case  would  perhaps  have  offered  very 
serious  questions  for  their  solution  ;  if  not  as  to  the  legality  of  the 
appointment  of  the  Sheriff  as  syndic,  which,  not  having  been  ap- 
pealed from,  had  acquired  the  force  of  res  judicata,  at  least  with 
,  regard  to  the  legality  and  validity  of  the  proceedings  subsequently 
had  in  disposing  of  the  property  surrendered. 

But  the  opponents  thought  proper  to  change  the  nature  of  their 
first  oppositions,  ajid  to  seek  another  remedy,  by  rendering  the 
syndic  personally  liable.  Their  amended  oppositions  were  new 
demands,  in  which  they  were  joined  by  Charles  Clement,  who 
had  not  filed  any  previous  opposition,  and  the  latter,  together  with 
the  former  opponents,  concludes  by  praying  that,  in  homologating 
the  tableau  of  distribution,  the  Sheriff  be  ordered  to  place  them 
respectively  thereon,  and  to  pay  them  the  amounts  due  them  re- 
spectively. The  grounds  on  which  they  are  founded  are  the  same, 
and  are  so  expressed  as  to  show  clearly  that  the  opponents,  aban- 
doning their  first  object,  have  no  further  intention  of  disturbing 
the  sales,  and  have  no  further  objection  to  make  to  the  homologa- 
tion of  the  tableau,  on  which  they  wish  to  be  placed  for  the 
amounts  by  them  claimed,  to  be  paid  by  the  Sheriff  personally. 
Neither  of  the  oppositions  contains  any  demand  in  the  alternative  ; 
they  are  distinct  and  separate,  and  it  is  obvious  that,  as  such, 
they  cannot  be  cumulated  in  the  same  action.  They  are  incon- 
sistent, and,  under  the  terms  of  article  149  of  the  Code  of  Prac- 
tice, the  one  excludes  the  other. 
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Here,  however,  as  we  have  already  remarked,  the  case  appears 
to  have  been  iried  upon  boih  oppositions,  notwithstanding  the  ex- 
ceptions of  the  kSheriff,  and  the  reservations  made  by  the  court  in 
the  bill  of  exceptions.     This  was  clearly  irregular;  but  as  it  was 
the  duty  of  the  opponenis  to  point  out  the  issues  on  which  they 
intended  to  rely,  had  they  thought  fit  to  submit  to  the  jury  either 
of  the  demands  presented  by  their  pleadings,  we  are  not  prepared 
to  say  that  they  would   have  now  the  right  of  claiming  that  the 
cause  should  be  remanded  to  be  tried  on  either  of  their  two  dis- 
tinct demands,  the  one  of  which  necessarily  precludes  the  other; 
particularly  as,  with  regard  to  the  claim  set  up  for  damages  against 
the  syndic  personally,  for  malfeasance,  suit  should  have  been 
brought  against  him  in  his  individual  capacity,  and  not  by  way  of 
opposition  to  a  tableau  of  distribution.     6  Mart.  N.  S.  124.     This 
is  in  accordance  with  the  opinion  of  this  court,  pronounced  in  the 
case  of  De  V Homme  v.  De  Kerlegand^  4  La.  860,  in  which  it 
was  held  that  ^^ihe  law  having  said  that  the  one  action  precludes 
the  other,  it  follows  as  a  consequence  that  judgment  could  not  he 
rendered  on  both ;  and^  therefore^  one  or  the  other  must  be  aban- 
doned, before  judgment  could  be  pronounced^     See  also,  7  Mart. 
N.  S.  400.     In  this  case,  the  second  demand*  had  the  effect  of 
destroying  the  object  of  the  first  oppositions ;  it  was  inconsistent 
therewith,  and  once  admitted  to  be  filed,  the  opponents  were  per- 
haps precluded  from  prosecuting  the  former.     But,  however  this 
may  be,  the  irregularity  cannot  avail  the  appellants,  who  bad  the 
benefit  of  a  trial  upon  both  issues ;  and  as,  for  aught  we  know, 
the  jury  may  perhaps  have  considered  the  first  demand  as  aban- 
doned by  the  filing  of  the  second,  (a  proposition   which  necessa- 
rily results  from  the  nature  of  the  latter,)  and  as  no  evidence  of 
any  importance  has  been  adduced  in  support  of  the  claim  for 
damages,  which,  as  we  have  just  said,  should  have  been  the  sub- 
ject of  a  separate  suit,  and  as  no  proof  has  been  produced  to  es- 
tablish that  the  opponents  have  in  any  manner  been  injured  by  the 
illegal  proceedings,  we  are  unable  to  discover  any  good  reason 
why  the  verdict  of  the  jury  should  be  disturbed. 

This  conclusion  renders  it  unnecessary  to  examine  the  legality 
of  the  proceedings  had  at  the  request  of  the  mortgage  creditors, 
or  to  inquire  into  the  validity  of  the  sales  made  by  the  Sheriff,  in 


Digitized  by 


Google 


MARCH,  1844.  627 


Dugas  V.  Her  Husband  and  others. 


compliance  with  the  orders  obtained.  It  is  clear,  that  the  appel- 
lants could  not  pretend  to  recover  both  the  properly  alleged  to 
have  been  illegally  sold  by  the  Sheriff,  and  the  payment,  as  dama- 
ges, to  be  supported  by  said  Sheriff  personally,  of  the  amounts 
respectively  due  them  by  the  insolvent. 

Judgment  affirmed. 

A.  N.  and  R.  N.  Ogderty  and  Hiriarty  for  the  syndic. 

Edwards  and  T.  G,  Morgan^  for  the  appellants^. 


Stephanie  Duoas  v.  Joseph  Elie  Duoas,  Her  Husband,  and 

others. 

A  judgment  for  a  separation  of  property  between  a  husband  and  wife,  is  retroactive  as 
far  back  as  the  day  on  which  the  petition  was  filed.  C.  C.  3406.  The  community 
of  acquets  is  dissolved  from  that  time ;  and  purchases  made  by  the  wife  between 
the  date  nf  the  demand  and  that  of  the  judgment  of  separation,  must  be  viewed  as 
made  on  her  own  account. 

The  acquired  rights  of  a  party  to  the  proceeds  of  a  sale  made  under  an  execution  in 
his  favor,  cannot  be  affected  by  subsequent  acts,  or  proceedings,  to  which  he  was 
not  a  party. 

Appeal  from  the  District  Court  of  Assumption,  Nicholls^  J, 

No  counsel  appeared  for  the  appellant. 

/.  C.  Beatty,  for  the  appellees. 

MoRPHY,  J.  Sundry  executions  having  issued  against  Joseph 
E.  Dugas,  at  the  suit  of  Turner  &  Woodruff,  Elbridge  Whitman, 
Hyde  &  Goodrich,  and  Alexander  Kirkman  &  Co.,  judgment  cre- 
ditors, Stephanie  Dugas,  his  wife,  brought  this  action  for  a  sepa- 
ration of  property,  claiming  for  moveable  effects  brought  by  her  in 
marriage,  and  for  money  since  received  by  her  husband  from  the 
succession  of  her  father,  Jacques  Verrel,  the  sum  of  $2148  42, 
with  privilege  and  mortgage  on  the  property  seized  ;  and  she  en- 
joined in  the  hands  of  the  Sheriff,  the  proceeds  of  the  sales  about 
to  be  made  by  that  officer,  under  the  executions.  The  judgment 
creditors  answered,  denying  that  the  petitioner  had  any  such 
mortgage  as  that  claimed  by  her,  or  that  she  had  received  from 
her  father's  succession  the  sum  of  money  set  forth  in  her  petition. 
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They  further  averred,  that  the  Sheriff's  sales,  the  proceeds  of 
\vhich  had  been  enjoined,  amounted  to,  $4144;  that,  through 
error,  the  Sheriff  left  in  the  hands  of  the  purchaser  of  a  tract  of 
land  levied  upon,  the  sum  of  $3600.  the  amount  of  certain  mort- 
gages supposed  to  exist  on  it,  while  in  reality  there  is  no  other 
special  mortgage  on  the  land  than  one  for  $600,  in  favor  of  the 
Union  Bank  of  Louisiana  ;  and  that  the  plaintiff  in  the  injunction, 
who  purchased  all  the  property  seized,  is  bound  to  pay  the  surplus 
of  her  bid  over  this  sum,  to  wit,  $3544,  into  the  hands  of  the 
Sheriff,  to  be  distributed  according  to  law.  They  pray  for  judg- 
ment in  reconvention  accordingly,  and  for  damages  at  the  rate  of 
twenty  per  cent. 

The  case  was  submitted  to  a  jury,  according  to  whose  verdict 
there  was  a  judgment  below,  ordering  that  ihe  plaintiff  be  sepa- 
rated in  property  from  her  husband,  Joseph  £.  Dugas ;  that  she 
be  paid,  by  preference,  out  of  the  price  of  the  tract  of  land  en- 
joined in  the  hands  of  the  Sheriff,  the  sum  of  $1 1 00 ;  and  that  she 
be  permitted  to  retain  and  keep  the  sum  of  $660,  to  meet  the  spe- 
cial mortgage  of  the  Union  Bank.  It  was  further  ordered,  that 
the  injunction,  as  to  the  price  of  the  moveables,  should  be  dissolv- 
ed, and  that  the  Sheriff  should  pay  its  amount,  to  wit,  $543,  to  the 
seizing  creditors  ;  and  it  was  finally  ordered,  that  Stephanie  Du- 
gas should  pay  over  to  the  Sheriff,  out  of  the  price  of  the  land  ad- 
judicated to  her,  the  sum  of  $1840;  and  that,  in  the  event  of  her 
failing  to  pay  the  surplus  of  the  price  of  the  land,  above  the  amount 
she  is  authorized  to  retain  for  her  own  claim  and  the  mortgage  of 
the  Union  Bank,  an  execution  should  be  issued  forthwith,  com- 
manding the  Sheriff  to  seize  the  said  tract  of  land,  and  to  sell  the 
same,  to  satisfy  the  aforesaid  balance  due  by  her.  From  this 
judgment,  the  plaintiff  has  taken  a  devolutive  appeal. 

As  no  points  have  been  filed  in  this  case,  and  it  has  not  been 
orally  argued  on  the  part  of  the  appellant,  we  are  somewhat  at  a 
loss  to  know  on  what  grounds  the  judgment  is  supposed  to  be  er- 
roneous, and  what  relief  is  expected  at  our  hands.  The  evidence, 
which  we  have  attentively  examined,  does  not,  in  our  opinion,  en- 
title the  plaintiff  to  a  larger  sum  than  that  which  the  jury  have  al- 
lowed her.  In  searching  the  record,  we  have  found,  that  more 
than  twelve  months  after  the  land  of  the  defendant  had  been  adju- 
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dicated  to  the  plaintiff  for  $3000,  and  his  moveable  property  for 
$543,  both  the  land  and  the  moveables  were  levied  upon  at.  the 
suit  of  A.  F.  Dunbar  &  Co.,  Qiher  judgment  creditors  of  the  defen- 
dant, and  that  a  part  of  the  moveables  was  sold  for  $223  87,  to 
sundry  persons.  As  evidence  of  this  fact  was  given  below,  we 
suppose  that  it  forms  the  subject  of  the  appellant's  complaint ; 
but  she  has  only  herself  to  blame,  if  any  of  the  moveables  adjudi- 
cated to  her  were  taken  away  from  her  and  sold.  They  had  be- 
come her  property,  and  she  had  given  to  the  Sheriff  her  bond, 
with  security,  for  the  amount  of  the  adjudication.  It  is  true,  that 
at  the  time  of  the  purchase  this  suit  was  pending,  and  no  judg- 
ment of  separation  had  been  rendered ;  but,  under  article  2406 
of  the  Civil  Code,  the  judgment  which  pronounces  the  separation 
of  property  is  retroactive  in  its  effect,  as  far  back  as  the  day  on 
which  the  petition  praying  for  the  same  was  filed.  The  commu- 
nity of  acquits  must,  therefore,  be  considered  as  having  been  dis- 
solved from  that  day ;  and  all  purchases  made  by  the  wife,  in  the 
intermediate  time  between  the  demand  and  the  judgment  of  sepa- 
ration, must  be  viewed  as  made  for  her  own  account,  and  not  for 
the  community,  which  she  had  declared  her  wish  to  put  an  end  to. 
13  TouUier,  Nos.  97,  99,  105.  Polhier,  Traite  de  la  Commu- 
naute.  No.  510.  The  plaintiff  should,  therefore,  have  protected 
these  moveables  from  the  illegal  seizure  of  other  creditors  of  her 
husband,  if  she  ha^  failed  to  do  so,  the  acquired  right  of  the  de- 
fendants in  injunction,  to  the  proceeds  of  the  sale  made  under 
their  executions,  has  not  been  affected  by  subsequent  acts  or  pro- 
ceedings to  which  they  were  not  parties  ;  and  the  plaintiff  is  lia- 
ble for  the  whole  amount  of  her  bond  in  the  hands  of  the  Sheriff. 

Judgment  affirmed. 


Vol.  VI.  67 
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Felicite  Verdun  v,  Alexander  R.  Splane. 

A  mother,  a  slave,  having  been  emancipated,  her  infant  child,  about  eight  months  oldi 
wtts  suffered  to  remain  with  her  until  the  death  of  her  former  owner,  when  the  child 
was  sold  with  the  other  property 'of  the  deceased.  The  child  was  then  about  twelve 
or  thirteen  years  old.  Held^  that  the  circumstance  of  the  child's  being  left  with  its 
mother  at  so  tender  an  age,  cannot  be  considered  as  evidence  of  an  intention  to  per- 
mit the  enjoyment  of  liberty,  within  the  meaning  of  art.  3510  of  the  Civil  Code ; 
and  that  the  prescription  of  ten  years  established  by  that  article  is  not  applicable  to 
such  a  oese. 

Appeal  from  the  District  Court  of  Terrebonne,  Deblieux,  J. 

Thibodeaux  and  Cole^  for  the  plaintiff. 

J.  C  Beatty,  for  the  appellant.  Till  the  age  of  ten,  the  master 
was  compelled  to  leave  the  infant  with  its  mother.  B.  &  C.'s 
Dig.  49.  Art.  3510  of  the  Civil  Code  is  inapplicable  here,  the 
child  not  being  in  the  enjoyment  of  its  freedom.  Hart  v.  Fotey, 
1  Robinson,  378. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment, 
which  declares  Simeon,  the  son  of  the  plaintiff,  an  emancipated 
woman  of  color,  to  be  free.  -  The  record  shows  that  Simeon  was 
boru  before  the  emancipation  of  his  mother ;  but  it  is  contended 
that  he  has  acquired  his  freedom  by  prescription  ;  and  this  is  the 
only  question  which  this  casft  presents  for  our  solution. 

The  record  shows  that  Simeon  was  born  on  the  10th  August, 
1827,  and  at  the  inception  of  the  present  suit,  (24lh  of  September, 
1842.)  was  barely  15  years  of  «ige  ;  the  plaintiff,  his  mother,  hav- 
ing been  emancipated  on  the  3d  ^of  April,  1828,  about  eight  months 
after  his  birth.  This  age  is  taken  from  the  baptismal  register; 
but  as  he  was  not  baptized  until  about  a  year  after  his  birth,  wit* 
nesses  were  examined  with  regard  to  his  age;  but  their  testimony 
does  not  diminish  the  evidence  resulting  from  the  priest's  certifi- 
cate. His  mother,  being  free,  was  permitted  to  raise  him  during 
the  life  of  her  former  owner,  on  whose  death,  Simeon  was  sold 
with  the  o^hcr  slaves  of  the  estate,  and  purchased  by  his  mother, 
the  present  plaintiff;  he  then  being  about  12  or  13  years  of  age. 
Several  witnesses  have  sworn  that  Simeon  was  always  considered 
as  a  free  boy ;  and  it  has  been  urged  that  his  owner  lost  every 
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right  to  claim  him  as  a  slave,  because  he  suffered  him  to  enjoy  his 
liberty  for  ten  years.  Civil  Code,  art.  3510.  His  mother,  having 
been  emancipated  when  he  was  about  eight  months  old,  his  being 
left  with  her  to  be  suckled  and  raised,  cannot  be  offered  as  evi- 
dence of  the  master's  suffering  him  to  enjoy  his  liberty.  She  had 
been  a  meritorious  slave,  and  had  been  rewarded  by  her  emanci- 
pation. It  would  ha^e  been  cruel,  and  absolutely  inconsistent 
with  the  feelings  which  induced  the  master  to  emancipate  her,  to 
deprive  her  of  the  gratification  of  raising  a  child  of  so  tender  an 
age ;  and  his  conduct  must  be  viewed  as  a  proper  indulgence, 
rather  than  as  evincing  any  intention  of  suffering  the  chifd  to  en- 
joy his  liberty.  Indeed,  at  so  tender  an  age,  he  could  enjoy  no 
liberty.  The  mother  and  present  plaintiff,  did  not  consider  him 
as  a  free  person  at  the  death  of  her  former  master  ;  for  she  did 
not  oppose  his  being  dealt  with,  and  inventoried, ^s  the  other  slaves 
of  the  estate,  but  actually  purchased  him,  and  gave  notes,  with 
the  required  security,  for  the  price. 

We  are  of  opinion,  that  the  circumstance  of  the  child  being  per- 
mitted by  the  deceased  to  remain  with  his  mother,  an  emancipated 
slave  of  his,  was  improperly  considered  as  evidence  of  a  sufferance 
of  the  enjoyment  of  his  liberty,  so  as  to  destroy  the  right  of  the 
heirs  to  claim  him  as  a  slave. 

The  plaintiff  has  claimed  in  reconvention,  and  in  deduction  from 
her  notes,  an  allowance  for  raising  the  child  from  the  date  of  her 
emancipation  until  the  day  of  sale.  It  appears  to  us,  that  during 
the  latter  part  of  the  time,  the  expenses  of  his  support  were  more 
than  compensated  by  the  services  he  was  capable  of  rendering ; 
and  that  during  the  first  part,  as  nothing  shows  that  she  consider- 
ed him  as  free,  and  as  she  never  applied  for  any  compensation, 
she  either  received  one,  or  thought  she  was  not  entitled  to  any. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re- 
versejl,  and  that  the  injunction  issued  in  this  case  be  dissolved, 
with  costs  in  both  courts. 
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Claudot   Dumont    v.   The   Roman    Catholic     Church   op 

Ascension, 

An  undcrtskeri  having  contracted  with  defendants  to  erect  a  building  for  them,  em- 
ployed  plaintiff  to  furnish  the  materials  for  the  roof,  and  to  construct  it.  By  a 
resolution,  the  defendants  subsequenily  stipulated  with  the  undertaker,  that  they 
should  retain  the  cost  of  the  roof  out  of  the  amount  due  to  the  undertaker,  to 

'  be  paid  to  plaintiff  on  the  order  of  the  undertaker.  It  was  proved  that  de- 
fendant's retained,  at  the  date  of  the  resolution^  a  sum  sufficient  to  pay  for  the  roof, 
and  that* it  was  not  paid  out  in  conformity  to  their  stipulation,  on  the  order  of  the 
undertaker.  In  an  action  by  plaintiff  for  the  cost  of  the  roof:  Held,  that  any  pay- 
ments made  without  the  order  of  the  undertaker,  were  irregular,  and  cannot  pre- 
judice plaintiff's  right  to  recover.  C.  C.  2744.  Judgment  against  defendants  for 
the  cost  of  the  roof.  I 

Appeal  from  the  District  Court  of  Ascension,  Nicholls^  J. 

C,  A.  JohnsoHy  for  the  appellant. 

/fo/ey,  Nicholls,  Dvffel  and  Bodin^  for  the  defendants. 

BuLLARD,  J.  The  defendants  having  contracted  with  one  Voil- 
quin,  to  construct  them  a  church,  the  latter  employed  the  plain- 
tiff to  put  on  thereof,  and  furnish  the  materials,  for  $1650,  which  . 
it  was  first  agreed  should  be  slate,  but  was  afterwards  changed  to 
zinc,  with  the  consent  of  the  defendants.  The  plaintiff  having 
performed  the  job,  obtained  the  certificate  of  the  architect,  and 
his  order  on  the  Church  Wardens,  for  the  price  agreed  on  ;  but 
payment  was  refused,  and  the  present  action  brought. 

The  defendants  admit,  that  they  did  contract  with  Voilquin  for 
the  construction  of  a  church,  and  that  the  contract  was  so  modi- 
fied afterwards,  as  to  permit  him  to  substitute  zinc  for  slate,  in 
the  conslruction  of  the  roof;  but  they  deny  that  they  ever  con- 
tracted, either  directly  or  indirectly,  with  the  plaintiff ;  and  they 
aver,  that  he  has  no  claim  on  them,  they  having  long  since  paid, 
or  assumed  to  pay,  on  account  of  materials  furnished  for,  and 
labor  done  upon  said  church,  under  their  contract  with  Voilquin, 
more  than  they  were  bound  to  pay.  They  further  aver,  that  if 
ihey  are  in  any  manner  bound  to  the  plaintiff  for  the  work,  or  any 
part  of  it,  which,  however,  they  deny,  the  work  was  unskilfully 
done  ;  that  they  never  accepted  the  roof,  and  that  the  plaintiff  is 
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liable  in  damages,  which,  to  the  amount  of  $5000,  they  plead  in 
reconvention  and  compensation. 

There  was  a  verdict  against  the  plaintiff,  as  to  his  demand  ;  and, 
in  his  favor,  upon  the  reconventional  demand  of  the  defendants, 
which  being  followed  by  a  judgment,  the  plaintiff  appealed,  after 
a  vain  attempt  to  obtain  a  new  trial. 

According  to  the  first  contract  with  Yoilquin,  as  evidenced  by  a 
resolution  of  the  Board  of  Church  Wardens,  a  written  contract,  he 
was  to  receive  $19,000  for  the  construction  of  the  church,  payable 
monthly,  from  and  after  theMst  of  April,  1840,  at  the  rate  of  $1000 
per  month,  and  was  to  show  the  emplpyment  of  the  money  as  fast 
as  paid.  This  agreement  was  afterwards  modified  by  a  resolu- 
tion of  the  Church  Wardens,  in  September,  1841.  They  made 
a  further  allowance  to  the  undertaker,  of  $500 ;  and  resolved,  that 
the  amount  then  due  him  should  be  retained  by  the  Church  War- 
dens, and  paid  to  the  workmen  employed  ^^  pour  le  couverture  de 
r  eglise^^^  on  the  order  (mandat)  of  Voilquin,  as  the  work  shall 
have  been  done,  to  the  amount  that  shall  remain  due.  Voilquin, 
by  the  new  agreement,  was  to  receive  $100  a  month,  as  super- 
intendent. In  June,  1841,  an  additional  sum  of  $2000  had  been 
allowed  to  the  undertaker. 

The  plaintiflf  having  completed  thereof  according  to  contract, 
about  the  middle  of  December,  1841,  obtained  the  certificate  of 
the  architect  to  that  effect,  and  his  written  order  on  the  Wardens, 
for  the  amount  agreed  upon. 

Two  things  appear  to  us  very  satisfactorily  shown,  to  wit:  first, 
that  there  was  a  suflScient  fund  retained  by  the  defendants  to  pay 
for  the  roof  at  the  date  of  the  resolution  ;  and,  5ccond/y,' that  the 
whole  was  not  paid  out  in  conformity  to  their  contract,  on  the 
order  of  the  undertaker.  Any  payments  made  without  such 
order  were  irregular,  and  calculated  to  disappoint  the  just  ex- 
pectations of  the  plaintiff,  who  had  a  right  to  count  upon  the 
promise  of  the  defendants.  Such  payments  were,  in  substance, 
anticipated  payments,  and  cannot  be  permitted  to  prejudice  the 
plaintiff's  right.  The  verdict  has  negatived  the  averment  that 
the  roof  was  unskilfully  made.    The  case  is  analogous  to  that 
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of  Girarihy  v.  Campbell^  ante,  p.  378.    Civil  Code,  art.  27,  44. 
14  La.  44. 

The  judgment  of  ihe  District  Court  is,  therefore,  reversed,  and 
it  is  ordered  and  decreed,  that  the  plaintiff  recover  of  the  defen- 
dants, sixteen  hundred  and  fifty  dollars,  with  interest  at  five  per 
cent  from  judicial  demand,  and  costs  in  both  courts. 


Laurent  Millaudon  t;.  Pkter  Martin. 

The  master  of  a  merchant  veuel  or  steamer,  is  an  officer,  within  the  meaning  of  art. 

3499  of  the  Ciril  Code,  and  the  action  for  his  wages  is  prescribed  by  one  year. 
The  steam  tow-boats,  plying  on  the  Mississippi,  between  New  Orleans  and  the  Quif 

of  Mexico,  are  vessels  performing  voyages,  like  other  vessels  or  steamers. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 
This  was  an  action  for  the  balance  of  an  unsettled  account,  insti- 
tuted on  the  6lh  May,  1840.  The  first  item  in  the  account  was 
dated  14th  August,  1836 ;  and  the  last,  the26th  January,  1838.  The 
defendant  answered,  on  the  27lh  May,  1841,  by  a  general  denial, 
and  by  averring,  in  reconvention,  that  plaintiff  was  indebted  to  him 
in  the  sum  of  $6000,  for  services  rendered  by  him  as  master  of 
the  steam  tow-boat.  Pacific,  from  1st  May,  1836,  to  1st  May,  1839, 
at  the  rate  of  $2000  a  year  ;  the  boat  belonging  to  plaintiff,  and  be- 
ing employed  as  a  tow-boat  on  the  Mississippi,  between  New  Or- 
leans and  the  Gulf  of  Mexico.  The  plaintiff  discontinued  his  de- 
mand, and  pleaded  the  prescription  of  one  year  to  the  reconven- 
tional  claim  set  up  by  defendant.  The  allegations  of  the  latter 
as  to  the  ownership  of  the  steamer,  and  the  value  of  the  services 
rendered  by  him,  were  proved;  but  the  court  below,  considering 
the  reconventional  demand  as  a  distinct  and  independent  claim, 
sustained  the  plea  of  prescription.    The  defendant  appealed. 

Benjamin^  for  the  plaintiff. 

Eustisy  for  the  appellant.  The  court  below  erred  in  sustaining 
the  plea  of  prescription.  Art.  3499  of  the  CivH  Code,  which  de- 
clares, that  *'  the  wages  of  the  officers,  sailors  and  others  of  the 
creWf^*  are  prescribed  by  one  year,  does  not  apply  to  the  defen- 


Digitized  by 


Google 


MARCH,  1844.  635 


Millaudon  ▼.  Martio. 


dant,  who  was  captain.  Ex  vi  terminorum,  it  is  apparent  that 
this  prescription  only  applies'to  such  officers  and  sailors  tis  form 
a  part  of  the  crew ;  but  the  term  crew  in  common  parlance  ex- 
cludes the  captain,  as  we  say,  "  the  captain  and  crew."  The  cap- 
tain befofe  he  begins  a  voyage  must  provide  the  vessel  with  a 
suitable  and  efficient  crew.  So  the  act  of  Congress,  SOlh  July, 
1790,  sect.  3,  provides,  that  if  the  mate  and  a  majority  of  the  crew, 
discover  that  a  vessel  is  leaky,  they  may  bring  her  back  having 
applied  to  the  master,  dec.  The  words  used  in  this  act  prove 
conclusively,  that  by  the  word  crew,  is  meant  all  sailors  and  offi- 
cers of  the  vessel,  except  the  captain.  Articles  3204,  ^  11,  and 
3500  of  the  Civil  Code,  prove  this  also.  An  examination  of  the 
provisions  of  the  Civil  Code  shows,  that  when  the  captain  is  spo- 
ken of,  he  is  mentioned,  eo  nomine,  AvU  3204,  ^  6,  7,  11.  Art. 
3213. »  He  cannot,  therefore,  be  presumed  to  be  included  und^r 
the  general  term,  officers.  The  class  of  cases  to  which  the  pre- 
scription of  one  year  applies,  forbids  the  conclusion  that  the  mas- 
ter of  the  vessel,  who  is  an  officer  of  high  confidence,  and  the 
agent  of  the  owners,  is  embraced  by  it.  Vide,  Abbott  on  Shipping, 
161,  163,  458  et  seq.     3  Kent's  Com.  121,  &c. 

But  considering  the  cause  in  another  aspect,  and  admitting,  for 
the  sake  of  argument,  that  the  word  officer  includes  the  captain, 
still  the  3499th  art,  has  no  application  to  the  defendant — the  plain- 
tiff in  reconvention.  1st.  Because  the  following  art.  (3500)  de- 
clares, that  ''  with  respect  to  the  wages  of  officers,  sailors,  and 
others  of  the  crew  of  a  ship,  the  prescription  runs  only  from  the 
day  >yhen  the  voyage  is  completed."  But  the  defendant  was  the 
master  of  a  tow-boat^  employed  in  plying  between  the  Balize  and 
New  Orleans,  which  performed  only  trips,  and  not  voyages.  In- 
deed, tow-boats  are  but  a  species  of  ferries,  and  never  undertake 
voyages,  since  a  voyage  ''  is  the  passage  of  a  ship  upon  the  sea 
from  one  port  to  another,"  (vide  Bouvier's  Law  Diet.  vol.  2,  p. 
481,  verboj  Voyage,)  for  which  tow-boats,  by  their  construction 
and  destination,  are  wholly  unfit  But  if  this  be  a  mistake,  ought 
not  Millaudon  to  have  shown  when  the  voyage  ended  ;  and  does 
not  his  failure  to  do  so,  prevent  him  from  availing  himself  of  the 
legal  exception  on  which  he  relies  ?  2d.  The  term  wages,  em- 
ployed in  both  these  articles  of  the  Civil  Code,  is  usually  applied 


Digitized  by 


Google 


1 


536  NEW  ORLEANS, 

Miliaodon  ▼.  Martin. 


to  compensation  paid  weekly,  or  monthly,  and  salary  to  annual 
compensations.  At  least,  it  is  so  used  in  the  Civil  Code,  which 
speaks  of  salaries  of  overseers,  clerks,  secretaries,  &c.,  (art. 
3503  ;)  and  this  consideration  also  prevents  the  applicability  of  art. 
3499  to  the  defendant,  who  has  proved  that  his  annual  salary  was 
$2000.  3d.  There  is  another  and  paramount  consideration  es- 
tablishing the  same  principle,  which  is  ;  that  tow-boats  were  not 
known  at  the  time  the  Civil  Code  was  enacted,  and,  therefore,  the 
legislation  contained  in  it,  can  have  no  possible  reference  to  them. 
13  La.  525. 

But  even  if  the  plea  of  prescription  was  applicable,  the  plaintiflf 
could  not  avail  himself  of  it  in  this  particular  case,  because  of  the 
provision  of  the  34S6th  art.  of  the  Civil  Code,  which  declares,  that  an 
acknowledgment  of  the  debt  intercepts  prescription.  In  Whetmore 
v.  Smith,  2  Root's  Conn.  Rep.  1 ;  1  N.  H.  Rep.  19 ;  Cogswell 
V.  Dolliver,  2  Mass.  Rep.  217  ;  Bunting  v.  Lagow,  1  Blackford's 
Ind.  Rep.  373,  it  is  decided,  that  the  existence  of  unsettled  ac- 
counts between  the  parlies,  as  in  the  present  case,  is  equivalent 
to  an  acknowledgment,  and  suspends  prescription.  In  the  ab- 
sence of  any  positive  explanation  in  our  own  Code,  of  the  mean- 
ing of  the  term  acknowledgment,  that,  received  in  our  sister  States, 
in  pari  materia^  will  no  doubt  be  deemed  sufficient.  See  also, 
Tucker  v.  Ives,  6  Cowen's  Rep.  193.  Chamberlain  v.  Taylor, 
9  Wendell's  Rep.  126. 

Schmidt,  on  the  same  side.  The  provisions  of  the  3499th  art. 
of  the  Civil  Code,  are  borrowed  literally  from  the  433d  art.  of  the 
Code  de  Commerce  of  France.  The  terms  used  by  the  French 
Code  are,  •**  gages  et  loyers  des  officiers,  matelots  et  autres  gens 
de  Vequipage, 

Boulay  Paly,  in  his  Droit  Commercial  Maritime,  vol.  2d,  p.  278, 
Brussels  edition,  1838,  says,  that  the  sense  of  the  article  is  clear, 
and,  that  it  is  evident  that  it  applies  only  to^en^  de  Vequipage. 

It  is,  consequently,  only  necessary  to  ascertain  the  meaning  of 
the  term,  in  order  to  be  convinced  that  it  does  not  include  the  cap. 
tain.  Fortunately,  Pardessus  has  explained  the  term  with  such 
precision  as  to  leave  no  room  for  doubt  or  controversy.  His 
language  is  :  ''  Le  service  d'un  navire  est  fait,  sous  la  direction 
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du  capitaine  par  un  grand  nombre  de  personnes  qui  portent  diver- 
ses  qualifications." 

"Toutes  ces  personnes,  et  le  capitaine  lui-meme  consider^ 
comme  locateur  de  ses  services,  sont  compris  sous  la  denomina- 
tion collective  de  gens  de  mer.  Lorsqu'on  veutdistinguer  le  capi- 
taine, et  qu'il  est  en  opposition  avec  ceuxqui  lui  sont  subordonnes, 
ces  derniers  prennenl  le  nom  de  gens  de  FequipageJ^^  Pardessus 
adds:  II  est  important  de  ne  pas  perdre  de  vue  cette  distinction 
necessaire  dans  un  grand  nombre  de  circonstances.  Pardessus, 
Droit  Commercial,  vol.  3,  p.  110,  tit.  3,  No.  667,  Paris  edition, 
1831. 

If  Pardessus  be  right,  which  can  hardly  be  questioned,  then  it 
is  obvious  that  the  captain,  so  far  from  being  included  under  the 
provisions  of  the  article,  is  necessarily  excluded  by  the  use  of  the 
words  gens  de  Vequipage,  which  are  always  used  in  opposition  to 
him,  and  include  all  others  belonging  to  the  vessel  than  the  cap 
lain.  So  in  English,  the  captain,  though  a  manner,  (gens  de  mer,) 
is  not  one  of  the  crewy  {gens  de  Vequipage,)  because  the  word 
"  crewi*^  is  only  applied  to  the  officers,  sailors,  &c.,  who  are  under 
the  captain's  orders. 

Payment  is  one  of  the  causes  which  interrupt  prescription.  In 
the  present  suit,  Millaudon's  account  shows  various  payments. 
Vid.  Troplong  on  Prescription ;  Vazeille  on  Prescription,'as  well 
as  the  Civil  Code  of  this  State,  under  the  title  of  Interruption  of 
Prescription. 

Garland,  J.*  The  plaintiflf  claims  the  sum  of  $1798  60,  the 
balance  of  an  account  current  between  him  and  the  defendant. 
The  items  in  the  account  filed  are,  the  balance  of  a  former  ac- 
count rendered,  and  various  charges  of  cash  paid  to  the  defendant, 
at  different  dales.  The  latter  answers  by  a  denial  of  any  indebt- 
edness to  the  plaintiff,  but  sets  up  a  claim  in  reconvention  against 
him  for  $6000,  for  services  rendered  as  master  of  the  steam  tow- 
boat  Pacific,  which  belonged  to  the  plaintiff,  for  three  years  pre- 
vious to  May  1st,  1839,  at  the  rale  of  $2000  per  annum;  for 


*  BuLLiRD,  J,  was  not  present  on  the  argument  of  this  case,  and,  conseqnentlj, 
took  BO  pan  in  the  decision. 
Vol.  VL  68 
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vhich  he  prays  for  judgment.  When  the  cause  was  called  for 
trial,  the  plaintiff  offered  no  evidence  to  sustain  his  demand,  but 
discontinued  it,  and  at  the  same  time  pleaded  the  prescription  of 
one  year  to  the  demand  in  reconvention.  The  defendant  offered 
evidence  to  prove,  that  for  about  three  years  previous  to  May  1st, 
1839,  he  was  master  of  the  steam  tow-boat  Pacific,  belonging  to 
the  plaintiff,  which  was  engaged  in  towing  vessels  from  New  Or- 
leans to  the  Balize,  and  to  sea,  and  back  again,  for  hire.  He 
proved  that  his  services  were  worth  $2000iper  annum ;  and  it  is 
shown  that  the  plaintiff  sold  the  boat,  about  the  Ist  May,  1839. 
The  demand  in  reconvention  was  presented  and  filed  May  27ib, 
1841,  more  than  one  year  after  the  suit  was  commenced  on  the 
account,  and  more  than  two  years  after  the  defendant  had  left  the 
service  of  the  plaintiff.  On  the  plea  of  prescription,  the  court 
below  gave  a  judgment  against  the  defendant  on  his  demand  in 
reconvention,  and  he  has  appealed. 

The  plaintiff,  to  sustain  his  plea  of  prescription,  relies  upon 
article  3499  of  the  Civil  Code,  which  provides,  that  the  action 
"for  the  payment  of  the  freight  of  ships  and. other  vessels,  the 
wages  of  the  officers,  sailors,  and  others  of  the  crew,"  shall  be 
prescribed  by  one  year.  Upon  this  provision,  apparently  so  clear, 
the  counsel  for  the  defendant  have  based  a  long  and  ingenious  ar- 
gument, to  prove  that  the  master  or  captain  of  a  ship  or  steamboat 
is  not  an  officer  within  its  meaning,  and  that  his  wages  are  only 
prescribed  by  ten  years.  They  tell  us,  that  among  nautical  men, 
the  master  of  a  merchant  ship  is  not  considered  or  called  an  offi- 
cer, and  that  he  does  not  form  a  part  of  the  crew.  Upon  this 
subject,  the  record  gives  no  information ;  but  as  our  Code  was 
framed  by  legal  men,  we  are  to  presume  they  looked  to  legal 
works  for  definitions,  and  the  meaning  of  particular  words. — Bou- 
vier,  in  his  Law  Dictionary,  vol.  2,  p.  105,  gives  a  definition  of  the 
term  **  master  of  a  ship,"  viz.,  "  the  commander  or  first  officer  of 
a  ship,  a  captain,  &c."  The  definition  given  by  Professor  Wil- 
son of  the  words  maitre  de  navire,  is  master,  captain,  or  com- 
mander of  a  ship.  Vide  Wilson's  French  and  English  Dictionary 
— verbo  Maitre.  The  Lex  Mercatoria  Americana,  p.  131 ,  says,  the 
master  of  a  ship  is  he  to  whom  is  committed  the  government,  care, 
and  direction  of  the  vessel  and  cargo.      In  their  nomination,  ihe 
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amount  of  interest,  not  numbers,  predominates ;  ''  but  when  con- 
stituted, they,  like  all  other  of&cers  of  the  public,"  are  accounta- 
ble, &c.  The  mate  of  a  merchant  ship  is  called  "  the  first  officer 
under  the  master,"  p.  181.  Curtis,  in  his  Treatise  on  the  Rights 
and  Duties  of  Merchant  Seamen,  161,  says;  ''the  masler  of  a 
merchant  vessel  is  that  officer  to  whom  is  intrusted  the  entire 
command  of  the  ship,"  &c.,  appointed  by  the  owners,  and  he 
stands  towards  them  in  a  different  light  than  towards  third  per- 
sons. Chancellor  Kent  says, ''  the  captain  of  a  ship  is  an  officer 
to  whom  great  power,  momentous  interests,  and  large  discretion, 
are  necessarily  confided,"  &c.  Notwithstanding  these  definitions, 
the  counsel  insists,  that  our  Code,  and  the  acts  of  Congress,  do 
not  consider  the  master  or  captain  of  a  merchant  ship  as  an  officer. 
They  first  refer  us  to  article  3204,  Nos.  6,  7,  1 1.  It  will  be  re- 
membered that  this  article  is  one  which  states  what  privileges  are 
allowed  upon  ships  and  merchandize.  The  first  clause  gives  a 
privilege  to  the  captain  for  his  wages ;  and  it  was  probably  thought 
necessary  to  name  him,  as  the  commercial  law,  from  motives  of 
policy,  did  not  give  such  a  right.  The  second  clause  gives  a  pri- 
vilege for  money  lent  to  the  captain,  to  purchase  necessaries  for 
the  vessel.  It  was  necessary  to  name  the  captain,  for  the  purpose 
of  designating  the  officer  to  whom  the  money  must  be  lent,  to  en- 
title the  lender  to  a  privilege.  We  see  notliing  in  the  lllh  clause 
which  can  be  viewed  as  declaring  that  the  captain  is  not  an  offi- 
cer of  the  ship,  or  calculated  to  raise  such  a  presumption.  It  is 
the  clause  that  gives  the  owners  of  goods,  or  merchandize,  a  privi- 
lege for  damage  sustained  through  the  fault  of  the  captain  or  crew. 
Article  3213  gives  the  captain  a  lien  for  the  freight  on  the  mer- 
chandize he  transports  in  his  ship,  without  which  he  would  have 
lost  a  right  accorded  by  the  commercial  law;  but  does  that  prove 
that  he  is  not  an  officer  ?  The  right  is  given,  not  because  the 
captain  is  not  an  officer,  but  because  he  is  the  commanding  offi- 
cer. The  mate  would  have  the  same  right,  if,  by  the  death  of  the 
master  at  sea,  or  any  other  such  cause,  he  should  become  the 
commander  of  the  vessel.  The  name  of  captain  implies  an  office, 
and  conveys  the  idea  of  an  officer,  in  the  general  understanding  of 
the  term.  We  have  been  referred  to  the  act  of  Congress  of  3d 
March,  1835,  ^  3,  to  prove  that  the  master  is  not  an  officer.     It 
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commences  by  declaring,  that  "  if  any  master  or  other  officer  of 
any  American  ship  or  vessel  on  the  high  seas,"  shall  maliciously 
beat  or  imprison  the  crew,  &c.,  he  shall  be  punished,  &c.  These 
words,  master  or  other  officer,  the  counsel  tells  us,  prove  that  the 
master  is  no  officer,  and  was  not  so  considered  by  Congress.  To 
sustain  ihis  assertion,  we  are  referred  to  another  act  of  July  20ih 
1790,  §  3,  which  provides,  **  that  if  the  mate,  or  first  officer  under 
the  master,  and  a  majority  of  the  crew  of  any  ship  or  vessel,"  &c. 
Now,  will  not  the  words,  "  mate,  or  first  officer  under  the  master," 
as  conclusively  prove  that  the  mate  is  not  an  officer,  as  the  words 
**  master,  or  other  officer,"  prove  that  the  master  is  not  an  officer  ? 
It  appears  to  us  they  do. 

The  counsel  further  rely  upon  a  decision  in  3  Shmner's  Rrp. 
209,  to  support  their  view  of  the  case.  This  was  a  prosecution 
under  the  act  of  Congress  of  1835,  against  the  master  of  a  ship, 
'for  beating  and  confining  the  mate;  and  the  question  was,  whe- 
ther the  mate,  who  was  called  the  chief  officer  of  the  ship,  made 
a  part  of  the  crew.  Judges  Story  and  Davis  held,  that  he  did  form 
a  part  of  the  crew ;  and  the  opinion  as  clearly  proves,  that  the 
master,  too,  is  often  included  as  a  portion  of  the  crew.  In  the 
piracy  act  of  1819,  chap.  200,  the  public  ships  of  the  United 
States  are  directed  to  protect  merchant  vessels,  and  their  cretcs, 
from  piratical  aggression,  &c.  This  expression,  as  clearly  in- 
cludes the  master  and  officers,  as  it  does  the  sailors.  So,  in  the 
piracy  act  of  1820,  it  is  said,  if  any  person,  being  of  the  crew  or 
ship's  company,  of  any  piratical  vessel,  shall  land,  &c.,  they  shall 
be  punished,  &c.  There  cannot  be  a  doubt,  we  suppose,  that 
these  words  would  include  the  piratical  captain,  if  he  were  taken 
and  prosecuted.  In  common  parlance,  we  often  hear  it  said,  that 
*'  the  vessel  was  lost,  but  that  the  crew  was  saved ;"  would  any 
one  infer  from  this,  that  the  master  was  drowned,  because,  in 
technical  language,  he  formed  no  part  of  the  crew,  and  was  not 
an  officer? 

The  counsel,  in  relying  upon  the  French  authorities,  seem  to 
forget,  that  it  is  a  matter  of  regulation  in  France,  under  the  Code 
of  Commerce,  and  various  ordinances,  which  keep  up  a  distinc- 
tion between  the  master  and  his  subordinates.  There  are  differ- 
ent grades  of  commanders.    The  captain,  the  master,  and  patron, 
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depending  on  the  size  of  the  vessels  they  command,  and  the  voy- 
ages they  make,  whether  foreign,  or  coastwise. 

We  have  no  doubt,  that  the  master  of  a  merchant  ship  or  steam- 
boat is  an  oflScer  within  the  meaning  of  article  3499  of  the  Code, 
and  that  the  action  for  his  wages  is  prescribed  by  the  lapse  of  one 
year. 

We  do  not  think,  that  because  the  defendant  chooses  to  call  his 
•compensation  a  salary  instead  of  wages,  that  it  changes  the  law 
in  relation  to  prescription. 

The  argument  that  steam  tow-boats  are  not  vessels  performing 
voyages,  as  other  vessels  or  steamboats,  was  met  and  decided  in 
the  case  of  Davis  v.  Houren  et  al.^  ante^  p.  265. 

We  are  further  of  opinion,  that  the  defendant  does  not  come 
within  the  exception  of  article  3500  of  the  Code,  which  declare?, 
that  the  prescription  does  not  ruti  where  there  is  a  note  given,  or 
account  acknowledged.  There  was  no  note,  or  account  acknow- 
ledged in  this  case.  On  the  contrary,  the  account  of  the  plaintiff 
is  denied  in  the  answer.  The  last  item  in  that  account  is  dated 
the  26lh  of  January,  1838,  more  than  three  years  before  the  de- 
fendant set  up  his  demand.  It  is  not  alleged,  nor  proved,  that  the 
sums  which  the  plaintiff  charges  as  having  been  paid  to  the  defen- 
dant, were  on  account  of  his  demand  for  services  as  tnaster  of  the 
boat,  nor  can  they  be  so  supposed.  The  plaintiff  has  not  proved 
they  were  paid  at  all,  and  as  the  defendant  denies  it,  we  take  it 
to  be  true  that  they  were  not.  But  admitting  they  were  so  paid, 
the  defendant  cannot  benefit  by  it,  as  more  than  three  years  have 
elapsed  between  the  last  payment  and  the  presentation  of  his  de- 
mand. 

Judgment  affirmed.^ 


-  •Schmidt^  for  a  re-hearing.  The  coansel  of  the  appellant  never  contended, 
nor  meant  to  contend,  that  the  captain  was  not  an  officer  of  the  ship,  in  the 
usoal  acceptance  of  the  word  officer.  This,  on  the  contrary,  was  distinctly  ad- 
mitted, and  they  traced  the  etymology  of  the  word,  from  which  it  is  evident 
that  the  captain,  having  important  duties  assigned  to  him,  was  unquestiona- 
bly an  officer,  nay,  the  commanding  officer  of  a  vessel.  If  the  controversy, 
therefore,  had  depended  solely  on  the  solution  of  the  question,  whether  the 
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captain  is  an  officer  in  the  usual  sense  of  that  word,  as  the  court  seem  to  sop- 
pose,  no  diflference  of  opinion  could  possibly  have  arisen,  and  the  counsel  of 
the  appellant  would  have  abstained;  both  out  of  respect  for  the  court,  and  for 
themselves,  from  urging  any  argument  on  a  question  so  clear  as  to  be  almost 
self-evident. 

The  doctrine  of  the  appellant's  counsel  was  this ;  that  the  captain,  although 
an  officer,  was  not  one  of  the  officers  spoken  of  in  the  3499th  art.  of  the  Civil 
Code,  whicl\  provides,  that  the  wages  of  the  officers^  sailors  and  others  of  the 
crew,  are  prescribed  by  one  year. 

The  grammatical  construction  of  the  sentence  shows,  that  the  word  crew 
controls  the  whole,  and  the  provision  is  equivalent  to  the  declaration,  that  all  the 
officers,  sailors,  and  others  comprising  the  crew  of  a  vessel,  must  claim  their 
wages  within  one  year  afler  the  termination  of  the  voyage.  The  appellant  con- 
tends that  the  captain  of  a  vessel  is  not  included  in  this  provision.  The  Civil 
Code,  when  it  intends  that  a  law  shall  apply  to  the  master,  invariably  uses 
the  word  captain.  Vid.  Civil  Code,  art.  3204,  nos.  6,  7,  11 ;  art.  3'J13,  &c. 
The  provisions  of  the  3499th  article,  were  intended  more  especially  fur  the 
protection  of  the  captain,  who  hires  the  crew  and  all  the  officers,  and  who 
is  personally  liable  for  the  payment  of  their  wages,  and  who,  in  almost 
every  case,  pays  such  wages.  It  would  be  a  strange  anomaly  to  apply  to  the 
captain,  and  make  him  the  victim  of,  a  law,  which,  beyond  all  doubt,  was 
made  to  protect  him  against  the  demands  of  those  he  had  employed,  after  a 
certain  lapse  of  time,  and  particularly  in  foreign  ports,  where  he  would,  most 
probably,  not  be  prepared  with  the  evidence  requisite  for  his  defence. 

The  provisions  of  the  3499th  article,  are  a  literal  transcript  of  the  433d 
article  of  the  Code  de  Commerce  of  France,  and  the  expressions  on  the 
French  side  of  the  Civil  Code  of  this  State,  are  copied,  verbatim,  from  the  last 
named  article. 

A  general  rule  of  construction,  requires  us  to  look  to  the  motives  and 
intentions  of  the  legislature,  whenever  it  becomes  necessary  to  interpret  .the 
meaning  of  a  legal  enactment.  So,  when  one  country  re-enacts  a  law  already 
existing  in  another,  the  natural  and  the  only  legitimate  presumption  is,  that  the 
law  thus  adopted  was  intended  to  have  the  effisct  in  the  new  country,  which  it 
had  in  the  country  from  whose  legislation  it  was  borrowed  ;  and  this  inference 
becomes  irresistible,  when,  on  a  comparison  of  the  laws,  you  find,  as  in  the 
present  instance,  that  the  language  is  identical. 

But  if  this  be  true,  the  observations  of  the  court,  that  '*  the  counsel,  in  relying 
upon  the  French  authorities,  seem  to  forget  that  it  is  a  matter  of  regulation 
in  France,  under  the  Code  of  Commerce,"*^  <f-c.  are  inexplicable. 

It  is  evident,  that  the  counsel  have  not  forgotten  the  regulations  of  the 
French  Code  of  Commerce,  since,  in  both  their  oral  and  written  arguments, 
its  provisions  are  cited ;  and  the  doctrine  which  they  have  urged  upon  the 
court,  is,  that  the  regulations  of  the  Civil  Code  of  this  State,  being  copied 
from,  and  identical  with  those  of  the  French  Commercial  Code,  regard^should 
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be  had  to  the  latter  in  the  intepretatioa  of  the  former.  The  counsel  of  the 
appellant  have  also  shown,  that  Pardessus,  Droit  Commercial,  Vol.  3,  p.  110, 
no.  667,  says :  "  Lorsqu^on  veut  distinguer  le  capitaine^  et  qu'il  est  en  oppo- 
sition avec  cettx  qui  lui  sont  subordonnes^  ces  demiers  prerment  le  nom  de 
gens  de  T^uipage.*'  Now  the  term  gens  de  Vequipage,  is  the  identical  ex- 
pression used  in  the  3490th  article  of  the  Civil  Code  of  this  State ;  and  as  it 
is  only  used  in  opposition  to  the  captain,  and  to  designate  the  persons  under 
his  command,  the  provision  is  inapplicable  to  him. 

In  addition *to  this,  it  should  be  taken  into  consideration,  that  steam  tow- 
boats  were  not  in  existence  when  the  law  was  made ;  that  the  masters  of  these 
vessels  are  salaried  officers,  employed  by  the  year,  which  is  not  the  case  with 
masters  of  merchant  vessels ;  that,  in  order  to  make  the  article  of  the  Code 
affect  them,  it  is  necessary,  first  to  show  that  it  was  applicable  to  captains  of 
merchant  vessels  performing  voyages,  and  then  by  analogy  to  apply  it  to  mas- 
ters of  tow-boats  ;  and  that  too,  in  a  matter  of  prescriptiony  which  is  never,  in 
any  case,  extended  by  analogy  so  as  to  include  cases  not  provided  for  by  the 
strict  letter  of  the  law. 

Re-hearing  refused. 


In  the  cases  of  LiUlebeiry  E,  Stainbach  t.  John  Sharkey,  and 
Caleb  S,  Benedict  and  others  v.  Edward  Stow,  from  the  Com- 
mercial Court  of  New  Orleans  ;  and  of  Paul  Langlais  v.  Henry 
T.  Williams,  and  another,  from  the  District  Court  of  Ascension, 
the  judgments  of  the  lower  courts  were  affirmed,  on  appeal,  in  New 
Orleans,  during  the  period  embraced  by  this  volume. 
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ABSENTEE. 

1.  Every  l&w  empoweriog  oor  courts  to  decide  upon  the  rights  of  absentees 
must  be  strictly  construed,  and  the  formalities  prescribed  eiactly  foUowed. 

Hill  T.  Barlow,  143. 

8.  A  mortgage  in  favor  of  an  absentee,  executed  and  registered  by  the  mort- 
gagor,  has  its  legal  effect  though  not  accepted  by  the  mortgagee.    lb. , 

See  Curator  ad  hoc. 

ACCESSION. 

1.  A  possessor  in  good  faith,  under  a  title  which  he  honestly  believes  to  be 
just  in  point  of  fact  and  form,  is  entitled  to  his  improvements,  and  is  not 
bound  to  account  for  the  fruits  and  revenues,  until  the  property  is  claimed 
by  the  real  owner.  The  possession  and  title  must  be  such  as  to  entitle  the 
party  to  the  prescription  of  ten  years.  The  possessor  in  good  faith  is  one 
who  has  just  reason  to  believe  himself  the  master  of  the  thing  which  he  pos- 
sesses, though  he  may  not  be  so  in  fact,  (C.  C.  3414 ;)  the  possessor  in  bad 
faith,  one  who  knows  that  he  has  no  title,  or  that  his  title  is  defective.  lb. 
3416.    Lowry  t.  Erwin,  192. 

9.  A  jadgment  by  a  court  having  no  jurisdiction  or  authority  to  render  it,  is 
null  and  void ;  and  one  possessing  under  it,  is  not  a  possessor  under  a  just 
title  and,  in  good  faith,  so  as  to  exempt  him  from  liability  for  the  fruits  and 
revenues,  until  claimed  by  the  owner.  To  exempt  him,  as  a  possessor  in 
good  faith,  from  such  liability,  the  possession  must  have  been  valid  in  point 
of  form.     C.  C.  3453.    lb. 

3.  A  possessor  without  a  just  title,  owes  the  fruits  and  revenues  from  the  com- 
mencement of  his  possession.    lb. 

4.  A  purchaser  who  receives  the  rents  of  the  property  purchased,  and  subse- 
quently declines  to  complete  the  contract  on  the  ground  that  the  vendor 
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could  not  make  an  unincambered  title,  is  boand  to  refund  the  rents  so  re- 
cei?ed.     Nash  V.  Parker,  324. 

5.  On  the  sale  of  land,  it  was  stipulated  that  the  price  should  be  paid  in  in- 
stslments  at  future  periods,  but  the  act  was  silent  as  to  interest.  In  an  ac- 
tion for  the  price,  with  interest  from  the  day  of  sale :  Heldj  that  the  property 
producing  fruits,  the  Tender  is  entitled  to  interest,  but  only  from  the  matu- 
rity of  the  instalments.     C.  C.  2531.     Daigle  t.  Bruzz^,  418. 

6.  The  purchaser  of  a  slave,  sold  under  ^fi.fa.  against  a  party  in  possession 
not  shown  to  have  been  aware  of  the  defects  in  the  title  of  the  latter,  being 
a  possessor  in  good  faith,  will  be  responsible  to  the  owner  for  the  value  of 
his  services,  only  from  judicial  demand.    C.  C.  495,  3416. 

Haydel  ▼.  Betts,  438. 

7.  A  possessor  of  a  plantation  and  slaves,  responsible  to  the  owner  for  the 
fruits  and  revenues,  will  be  bound  to  account  for  such  a  crop  as  he  might  have 
made  therefrom,  with  ordinary  good  management.  The  actual  production 
of  the  plantation,  which  was  proved  to  have  been  neglected,  is  not  a  just 
measure  of  the  damages  due  to  the  owner.    Winter  v.  Zacharie,  466. 

See  Pleading,  13. 

AGENCY. 

1.  Payment  of  part  of  a  note  as  agent  for  the  defendant,  by  one  who  had  drawn 
it  in  that  capacity,  is  not  evidence  of  his  authority  to  bind  the  defendant  as 
drawer  of  the  note.  He  may  have  been  acting  as  a  general  agent,  with 
powers  of  administration  only ;  the  power  to  draw  or  endorse  a  note,  or  bQl, 
must  be  express  and  special.    C.  C.  2966.     Notrebe  t.  M*Kinney,  13. 

2.  A  power  constituting  one  a  "  special  and  general  agent  and  attorney  in  ftet, 
delegating  to  him  both  general  and  special  powers  to  manage  all  the  ban- 
ness  of  the  constituent,  and  more  especially  to  draw  notes  and  drafts,  and  to 
endorse  those  made  by  himself  or  others,"  does  not  authorize  the  agent  to 
bind  his  principal  as  surety,  in  solido,  with  himself,  in  a  contract  relating 
exclusively  to  his  own  interests.     Copley  v.  Flint,  56. 

3.  AAer  the  dissolution  of  a  partnership,  no  one  of  the  partners  can  use  the 
social  name  so  as  to  bind  the  others.  Any  authority  to  do  so  must  be  de- 
rived from  a  new  contract  between  the  parties,  and  such  a  contract  is  es- 
sentially one  of  mandate.  To  draw  or  endorse  any  bill,  or  note,  in  the  name 
of  the  former  partnership,  the  authority  must  be  express  and  special.  C. 
C.  art.  2966.    Rudy  v.  Harding,  70. 

4.  A  principal  cannot  plead  ignorance  of  the  acts  of  his  agent. 

Wolf  V.Rogers  97. 

5.  A  master  of  a  steamer  has  no  authority  to  bind  the  owners  farther  than  for 
the  necessary  expenses  of  the  boat.     Lambeth  v.  Vawter,  127. 

6.  Where  things  to  be  done  are  not  merely  acts  of  administration,  or  such  aa 
facilitate  such  acts,  the  power  must  be  express  and  special.     C.  C.  2966. 

Hill  V.  Barlow,  142. 
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7.  The  exercise  of  the  right  of  claiming  prescription  is  an  act  of  ownership ; 
and  its  abandonment  is  one  of  alienation,  which  no  agent  can  do,  so  as  to 
depriTe  his  principal  of  his  right  to  claim  it,  withont  special  anthoritj  from 
the  latter.    lb. 

8.  The  possession  of  an  agent,  is  the  possession  of  the  principal. 

Beaumont  ▼.  Covington,  189. 

9.  The  proprietors  of  steam  tow-boats,  snch  as  plj  between  New  Orleans  and 
the  Gnlf  of  Mexico,  are  common  carriers,  and  responsible  as  such.  Bat  it 
does  not  follow,  because  the  proprietors  are  responsible  to  others  for  the 
negligence  or  misconduct  of  all  their  agents  and  seryants,  that  these  are  re- 
sponsible to  the  proprietors  for  each  other.  Thus,  the  oaptain  cannot  be 
held  responsible  to  the  owners,  for  damages  to  which  the  latter  were  sab- 
Jected  in  consequence  of  an  injury  to  another  Teasel,  resulting  from  mis- 
management of  the  steamer  during  the  pilot's  watch,  and  when  the  captain 
was  asleep.  Per  Curiam.  It  is  physically  impossible  that  the  master  of  a 
▼essel  can  always  be  on  deck,  and  he  cannot  be  held  liable  for  every  act  or 
omission  of  the  other  officers.    Davis  ▼.  Houren,  365. 

10.  It  is  well  settled  that  the  ratification  of  a  principal-will  be  inferred  from  his 
silence,  if,  when  apprized  of  an  act  done  by  his  agent  withont,  or  beyond  his 
authority,  he  does  not,  within  a  reasonable  time,  express  his  dissent ;  but  no 
such  inference  will  be  drawn,  where  the  act  was  not  done  in  the  name  of  the 
principal,  nor  apparently  for  his  benefit,  and  the  circumstances  of  the  case 
sufficiently  account  for  the  silence  of  the  principal  withont  construing  it  as 
an  acquiescence  in  the  act.    Guimbillot  t.  Abat,  981. 

11.  Where  a  third  person  attempts  to  establish  the  ratification  of  an  nnaotho- 
rized  act  of  an  agent,  from  the  silence,  or  conduct  of  the  principal,  it  must 
clearly  appear  that  he  has  been  misled  thereby,  or  induced  to  forego  some 
adTantage  he  would  otherwise  have  enjoyed.     lb. 

19.  An  account  rendered  by  an  agent  to  his  principal  is  conclusive  against  the 
former,  unless  he  show  clearly  errors  or  omissions  to  his  prejudice. 

Momay  v.  Bordelais,  318. 

13.  An  agent  authorized  to  sell,  cannot  sell  to  himself.    AUard  v.  Allard,  320. 

14.  In  an  action  to  rescind  a  sale  made  by  an  agent,  whose  power  to  sell  is 
conceded,  the  manner  in  which  he  disposed  of  the  proceeds,  whether  in  pay- 
ment of  a  debt  due  to  himself,  or  not,  is  a  question  not  before  the  court.    lb. 

15.  Where  an  agent  acts  within  the  scope  of  his  authority,  his  acts  are  valid, 
without  showing  any  ratification  on  the  part  of  his  principal.    lb. 

See  Execution,  11.    Insolyenct,  12. 

APPEAL. 

I.  From  what  Judgments  an  Appeal  may  be  taken* 
II.  Abandonment  of  Right  to  Appeal. 
III.  Application  for  an  Appeal. 
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IV.  Parties  to  Appeal. 
y.  Citation  of  Appeal. 

VI.  Effect  of  Appeal  in  Suspending  Execution, 
VII.  Record  of  Appeal, 

VIII.  Answer  of  Appellee^  and  Matters  urged  for  tJie  first 
time  after  Appeal. 
IX.  Judgment  on  Appeal. 

I.  From  what  Judgments  an  Appeal  may  he  taken. 

1.  Any  enor  committed  by  %  Jnatice  of  the  Peace,  in  proceedings  on  an  appli- 
cation for  the  removal  of  a  tenant  under  the  act  of  3d  March,  1810,  relative 
to  landlord  and  tenant,  can  only  be  corrected  by  an  appeal  to  the  Pariah 
Court,  or  by  an  action  of  nullity.  In  case  of  the  refusal  of  the  Justice  to  al- 
low an  appeal,  the  remedy  is  by  mandamus.  An  injunction  will  not  lie  from 
a  District  Court,  to  stay  the  proceedings  under  such  a  Judgment  of  remoTal. 

McLean  t.  Carroll,  43. 

ft.  Where  ^ntiflf  sues  for  the  amount  of  an  open  account,  less  than  three 
hundred  dollars,  he  cannot  give  Jurisdiction  to  the  Supreme  Court,  by  claim- 
ing conTcntional  interest  from  a  particular  period,  where  there  was  no  agree- 
ment to  pay  it.    Groodwin  ▼.  Burney,  161. 

3.  Where  the  amount  really  in  dispute  is  under  three  hundred  dollars,  the  ap- 
peal must  be  dismissed,  thoogh  at  the  instance  of  the  party  who,  by  a  ficti- 
tious claim  for  interest,  attempted  to  bring  the  case  within  the  jurisdiction 
of  the  Supreme  Court.    lb. 

4.  The  19th  section  of  the  act  of  95th  March,  1838,  amending  the  Civil  Code 
and  Code  of  Practice,  which  grants  an  appeal  in  any  case  in  which  it  is  con- 
tended that  the  right  of  imposing  a  tax  is  contrary  to  the  constitution  or  to 
the  laws  of  the  state,  whatever  may  be  the  amount  of  the  tax,  refers  only  to 
claims  for  taxes  sued  for  originally  before  a  Justice  of  the  Peace,  or  an  As- 
sociate Judge  of  the  City  Court  of  New  Orleans ;  and  where  the  amount 
claimed  is  under  three  hundred  dollars  the  Parish  Court  in  the  Parish  of 
Orleans,  and  the  District  Court,  in  the  other  parishes  of  the  State,  are  the 
highest  courts  to  which  such  an  appeal  can  be  taken.  Though  such  a  claim 
were  sued  for  originally  in  the  Commercial  Court,  no  appeal  can  be  taken 
to  the  Supreme  Court.    State  ▼.  Grant,  806. 

n.  Abandonment  of  Right  to  Appeal. 

5.  Payment  of  the  costs  of  the  lower  court  by  a  defendant  who  has  taken  a  de- 
volutive appeal,  is  not  such  an  execution  of  the  Judgment,  as  will  take  away 
the  right  of  appeal.  Payment  of  the  costs  might  have  been  compelled  by 
execution,  the  appeal  not  being  suspensive.    Cuny  v.  Dudley,  77. 

6.  Plaintiflf  having  obtained  a  Judgment  and  issued  execution  against  the  de- 
fendant, certain  property  was  seized,  and  sold  with  the  consent  of  the  latter. 
By  an  agreement  between  defendant  and  the  purchaser,  it  was  stipulated, 
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that  if  defendant  should  pay  the  amoant  of  the  jadgment,  with  costs  and  in- 
terest, to  the  parchaser  by  a  certain  time,  the  sale  should  be  null,  and  the 
property  belong  to  defendant ;  otherwise,  the  property  to  belong  irreTocably 
•  to  the  parchaser.  Defendant  afterwards  sold  his  right  of  redeeming  the 
property,  to  a  third  person.  Held^  that  these  facts  amount  to  a  compromise 
and  satisfaction  of  the  jadgment,  aud  depriye  the  defendant  of  the  right  of 
contesting  its  correctness  by  appeal.     Prentice  v.  Chewning,  163. 

7.  In  an  action  to  recover  a  promissory  note,  or  the  amount  for  which  it  was 
made,  with  damages  for  its  detention,  the  note  was  sequestered  and  deliver- 
ed to  the  plaintiff  on  her  giving  bond  to  return  it,  in  case  it  should  be  decreed 
to  belong  to  the  defendants.  Judgment  having  been  rendered  in  favor  of  the 
plaintiff  for  the  note  and  damages,  the  defendants  appealed  from  so  much  of 
the  judgment  only  as  related  to  the  damages,  and  gave  bond  for  a  suspen- 
sive appeal  in  a  sum  fixed  with  reference  to  that  part  of  the  judgment  Held, 
that  the  acquiescence  in  the  part  of  the  judgment  not  appealed  from,  was  not 
such  a  voluntary  execution  of  the  decree,  as  to  prevent  an  appeal  from  so 
much  of  it  as  assessed  damages. 

Liles  V.  New  Orleans  Canal  and  Banking  Company,  373. 

III.  Application  for  an  Appeal. 

8.  Where  an  appeal  is  applied  for  after  the  term  of  the  court  at  which  judg- 
ment was  rendered,  it  should  be  by  petition,  as  required  by  art.  573  of  the 
Code  of  Practice,  and  not  by  motion.  But  where  an  appeal  has  been  al- 
lowed, under  such  circumstances,  on  motion,  and  citation  has  been  duly 
served,  and  the  other  requisites  complied  with,  it  will  not  be  dismissed  fbr 
such  irregularity.    Prudhomme  v.  Edens,  64. 

IV.  Parties  to  Appeal. 

0.  A  married  woman,  not  separated  from  bed  and  board,  cannot  appeal  from 
a  judgment  rendered  against  her,  without  the  authorization  of  her  husband, 
or  that  of  the  Judge  before  whom  the  suit  is  brought. 

Cuny  V.  Dudley,  77. 

10.  Any  creditor  of  the  husband  who  alleges,  that  he  has  been  aggrieved  by 
a  judgment  for  a  separation  of  property  between  the  spouses,  may  appeal 
therefrom,  though  not  a  party  to  the  suit  in  the  lower  court.  C.  P.  671. 
C.  C.  9406.    Compton  v.  Her  Husband,  164. 

11.  Where  no  judgment  was  pronounced  in  the  inferior  court  on  the  claim  of 
an  intervener,  his  appeal  will  be  dismissed.    Frazier  v.  Vance,  371. 

13.  Where  a  mortgage  creditor  of  an  insolvent  who  has  made  a  cession  of  his 
property  appeals  from  a  judgment,  allowing  the  sums  claimed  by  certain 
law  officers  for  their  fees,  the  latter  must  be  made  parties  to  the  appeal. 
It  is  not  enough  that  the  syndic,  who  has  no  interest  in  a  contest  between 
privileged  oreditors  as  to  their  relative  rank,  should  be  cited. 

Cassidy  v.  His  Creditors,  303. 

13.  Defendants  sued  as  maker  and  endorser  of  a  note,  severed  in  their  deAnoe. 


Digitized  by 


Google 


550  INDEX. 

There  was  a  jadgment  io  favor  of  the  plaintiff  against  the  maker,  hat  against 
him  as  to  the  endorser  ;  and  he  appealed  from  the  latter  alone.  On  a  mo- 
tion to  dismiss  the  appeal,  on  the  ground  that  the  maker  of  the  note  was 
not  made  a  party  to  the  appeal :  Held^  that  defendants  having  severed  in 
their  defence,  and  their  interests  being  distinct,  it  was  annecessary  to  cite  a 
party  who  had  no  interest  in  the  matter  in  controversy  between  his  co-de- 
fendant and  the  plaintiff.  Gordon  v.  Dreux,  399. 
14.  The  fact  that  a  party  is  a  fugitive  from  justioe,  cannot  affect  his  right  of 
appeal.    State  v.  Plazeneia,  441. 

V.  Citation  of  Appeal. 
16.  The  trtie  meaning  of  the  first  section  of  the  act  of  82d  March,  1843,  chap. 
64,  is,  that  if,  at  the  same  term  at  which  a  judgment  has  been  rendered,  an 
appeal  be  moved  for  in  open  court,  no  citation  of  appeal,  or  other  notice  to 
the  appellee  shall  be  necessary,  he  being  considered  to  be  in  conrt  during 
the  term,  and  bound  to  take  notice  of  what  passes ;  but  where  an  appeal  is 
applied  for  after  the  term,  the  usual  citation  must  be  served  on  the  appellee. 

Prudhomme  v.  Edens,  64. 

16.  Where  the  Clerk  has  neglected  to  deliver  copies  of  the  petition  and  cita- 
tion of  appeal  to  the  Sheriff,  to  be  served  as  required  by  art.  581  of  the  Code 
of  Practice,  on  parties,  residents  of  the  parish,  who  were  made  appellees  in 
the  petition,  farther  time  will  be  allowed  to  have  them  cited. 

Lambeth  v.  Vawter,  127. 

17.  On  an  appeal  by  the  defendant,  from  a  judgment  in  favor  of  the  State,  for 
the  amount  of  a  recognizance  entered  into  by  him  for  his  appearance  at 
court,  the  District  Attorney  who  obtained  the  judgment  is  the  proper  person 
on  whom  the  citation  of  appeal  should  be  served. 

Sute  V.  Plazeneia,  441. 

VI.  Effect  of  Appeal  in  Suspending  Execution. 

18.  Art.  624  of  the  Code  of  Practice,  which  declares,  that  one,  in  whose  favor 
a  judgment  has  been  rendered  which  is  subject  to  appeal,  cannot  take  out 
execution  until  ten  days  shall  have  elapsed,  counting  from  the  notification  to 
the  opposite  party,  must  be  construed  in  connection  with  vtU  676,  of  the 
same  Code,  and  be  understood  as  excluding  Sundays  from  the  ten  days.  It 
could  not  have  been  intended  to  allow  an  execution,  so  long  as  the  defen- 
dant is  entitled  to  a  suspensive  appeal. 

Dayton  v.  Commercial  Bank  of  Natchez,  17. 

19.  If  execution  be  issued  after  a  suspensive  appeal,  the  Judge  of  the  Inferior 
Court  may  grant  an  injunction  to  prevent  a  sale.  Per  Curiam.  This  is 
not  to  interfere  with  the  judgment  appealed  from,  but  to  insure  to  the  aff- 
iant the  benefit  of  his  appeal.    Aubert  v.  Robinson,  463. 

20.  An  appeal  from  an  order  of  seizure  and  sale  will  be  suspensive,  if  taken 
within  ten  days,  Sundays  not  included,  from  the  notice  of  Judgment  to  the 
party  cast.    C.  P.  676.    lb. 
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VII.  Record  of  Appeal 

31.  Where  an  appeal  is  taken,  the  transcript  of  the  record  must  be  filed  with- 
in three  judicial  days  after  the  return  day,  or  it  will  be  too  late.  The  rule, 
that  when  an  act  is  to  be  done  within  a  given  time,  it  may  be  done  after- 
wards if  nothing  occurs  to  prevent  it,  does  not  apply  to  such  a  case. 

Van  Campen  v.  Morris,  79. 

33.  Under  the  I8th  section  of  the  act  of  38th  March,  1813,  a  Clerk  may  re- 
quire of  an  appellant  security  for  the  costs  of  making  a  transcript  of  the 
record  ;  and,  if  not  furnished,  he  may  refuse  to  prepare  it.  The  surety 
given  in  the  appeal  bond  is  not  enough.  The  bond  is  conditional,  and  should 
the  appellant  succeed,  the  surety  would  be  discharged.  The  Clerk  has  a 
right  to  require  that  the  security  be  absolute,  and  that  the  solvency  of  the 
surety  shall  appear  to  his  reasonable  satisfaction.  But  he  exercises  his 
judgment  at  his  peril.    State  v.  Phelps,  308. 

33.  It  is  no  ground  for  dismissing  an  appeal  from  a  final  judgment,  that  the 
record  does  not  contain  testimony,  not  reduced  to  writing,  taken  in  support 
of  an  exception  of  the  other  party,  the  judgment  sustaining  which  was  ac- 
quiesced in  by  the  appellant,  and  had  its  effect.  .  Gordon  ▼.  Dreux,  399. 

VIII.  Answer  of  Appellee^  and  Matters  urged  for  the  first  time 

after  Appeal. 

34.  Where  a  witness  has  not  been  interrogated  in  the  inferior  court  as  to  his 
means  of  knowing  a  signature  to  which  he  testified,  no  objection  to  the  want 
of  a  disclosure  of  such  means,  can  avail  after  appeal. 

Berryman  t.  Dahlgren,  188. 

35.  A  defence  that  a  memorandum  of  a  contract  of  sale  had  been  altered  by 
the  plaintiffs  without  the  consent  of  the  defendants,  not  made  in  the  lower 
conrt,  cannot  be  urged  after  appeal.     Grimshaw  v.  Hart,  365. 

36.  A  prayer,  by  the  appellee  for  an  amendment  of  the  judgment,  filed  the  day 
before  the  case  was  called  for  argument,  and  after  a  joinder  in  error,  is  too 
late.    C.  P.  890.    Mooney  y.  Cage,  494. 

IX.  Judgment  on  Appeal. 

37.  Where  pending  an  appeal  from  a  judgment  removing  a  tutrix,  the  minor 
marries,  thereby  emancipating  herself,  the  appeal,  thus  being  without  an 
object,  will  be  dismissed.    Tutorship  of  Wilds,  31'. 

38.  The  statement  of  the  title  of  the  case,  and  of  the  court  from  which  the  ap- 
peal is  taken,  written  at  the  head  of  the  opinions  prepared  by  the  Judges  of 
the  Supreme  Court,  is  not  required  by  law.  It  forms  no  pari  of  the  judg- 
ment, and  when  erroneous  may  be  disregarded.    Lovelace  v.  Taylor,  93.  . 

39.  The  functions  of  a  District  Court  in  relation  to  a  mandate  issued  from  the 
Supreme  Conrt  to  have  a  judgment  executed,  are  merely  ministerial.  It 
cannot  render  any  new  judgment  which  can  authorize  an  appeal,  <»r  render 
one  necessary.    Its  duty  is  to  obey  the  mandate,  and  to  order  the  decision 
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of  the  Supreme  Court  to  be  recorded  on  its  minutes,  that  it  may  he  legallj 
executed.  C.  P.  610.  As  soon  as  this  is  done,  the  party  in  whose  fevor 
the  judgment  has  been  rendered,  has  an  absolute,  immediate  right  to  an 
execution,  which  cannot  be  suspended  bj  any  subsequent  appeal.  C.  P. 
623, 629.  lb. 
30.  An  appellee  will  not  be  allowed  damages  for  the  appeal,  as  a  friTolons  one, 
where  he  has  availed  himself  of  it  to  ask  for  an  amendment  of  the  judgment 
of  the  lower  court.     Gorham  v.  Hayden,  450. 

See  Husband  and  Wife,  18. 

ASSAULT  AND  BATTERY. 
See  Offences  and  Quasi-Offences,  8. 

ASSIGNMENT. 
See  Insolvency,  10,  11,  12. 

ATTACHMENT. 

1.  Plaintiffs  having  obtained  a  judgment  against  defendant  in  another  S^te, 
instituted  a  suit  on  the  judgment  here,  attaching  certain  property,  and,  pend- 
ing the  attachment,  transferred  their  judgment  to  one  of  their  creditors,  to 
be  applied  towards  the  satisfaction  of  his  claim.  A  third  person  haring  in- 
tenrened  in  the  attachment  8uit,,and  proved  the  property  to  be  hie,  claiming 
damages  for  the  illegal  attachment,  against  the  plaintiffs  and  their  transferee : 
Held,  that  the  damage  sustained  by  the  intervenor  resulted  from  the  original 
levy  of  the  attachment ;  that  the  plaintiffs  having,  even  after  the  transfer, 
a  greater  interest  in  the  action  than  their  transferee,  the  latter  eonld  not 
have  dismissed  the  attachment ;  and  that,  consequently,  judgment  for  dama- 
ges could  be  rendered  only  against  the  plaintiffs. 

Caldwell  t.  Mayes,  376. 

8.  Aa  attachment  bond,  exeonted  in  favor  of  the  defendant,  does  not  enure  to 
the  benefit  of  a  third  person  who  intervenes  and  establishes  his  right  to  the 
property.  Not  being  a  party  to  the  bond,  and  there  being  no  privity  of  eon- 
traot  between  him  and  the  plaintiff  in  the  attachment  suit,  he  cannot  sue  on 
it.    Edwards  t.  Turner,  382. 

3.  As  between  the  principal  and  surety  in  an  attachment  bond,  and  the  defeiK 
dant  in  whose  favor  it  is  executed,  a  claim  for  damages  for  an  illegal  attach- 
ment is  ex  eofUraciu ;  but  if  the  property  of  a  third  person  be  attached  under 
proceedings  authorizing  the  seiEure  of  that  of  the  defendant,  it  is  a  trespass, 
and  the  right  of  the  party  injured  to  obtain  reparation  ariaes  neither  from  a 
ooDtraoty  nor  a  quasi-contiaot,  bnt  under  art.  2894  of  the  CItiI  Code^  vrlueh 
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declares  that  erery  act  ofman  which  cansea  damage  to  another,  obliges  him 
by  whose  fault  it  happened,  to  repair  it.  lb. 
4.  The  attachment  of  the  property  of  a  third  person,  as  belonging  to  the  de- 
fendant, is  a  quasi-offence ;  and  the  action  by  the  owner  for  damages  is  pre- 
scribed by  one  year  from  the  time  of  the  injury—that  is,  from  the  time  of 
the  seizure,  and  not  from  the  date  of  the  Judgment  establishing  the  title  of 
the  owner.    C.  C.  3501,  3603.    lb. 

ATTORNEY  AT  LAW. 

1.  An  attorney  at  law  cannot  acknowledge  a  debt,  so  as  to  bind  his  client. 

Hill  T.  Barlow,  143. 
«.  The  purchase  by  one  who  had  acted  as  the  attorney  at  law  of  defend- 
ant, of  a  good  and  valid  title  to  the  land  in  controrersy,  from  persons  not 
parties  to  the  litigation  concerning  it,  is  not  such  a  purchase  of  a  litigious 
right,  as  is  declared  to  be  null  by  art.  3422  of  the  Civil  Code. 

Evans  v.  WiHrinson,  172. 

ATTORNEY,  DISTRICT. 

A  District  Attorney,  prosecuting  on  behalf  of  the  State,  may  enter  a  nolle 
prosequi  at  his  discretion,  subject  only  to  the  right  of  the  defendant,  after 
trial  commenced  and  evidepce  given,  to  insist  on  a  trial.  The  coort  has 
no  right  to  control  the  attorney  of  the  State,  in  this  respect. 

State  V.  Bugg,  63. 

Sec  Apfbal,  17. 

BANK. 

1.  Under  the  provisions  of  the  act  of  5th  February,  1842,  reviving  the  char- 
ters bf  the  Banks  in  the  city  of  New  Orleans,  only  the  debto  due  to  those 
institutions  at  the  time  of  the  passage  of  that  act,  can  be  considered  as  form- 
ing a  part  of  their  "  dead  weight''  Debto  subsequently  contracted,  though 
between  the  date  of  the  passage  of  the  act,  and  its  promulgation,  or  accep- 
tance by  the  Banks,  are  not  included  in  the  "  dead  weight,'' 

City  Bank  of  New  Orleans  v.  Barbarin,  289. 

2.  A  bank  will  not  be  considered  as  insolvent,  merely  because  it  has  gone  volun- 
tarily, or  been  forced  into  liquidation  under  the  act  of  14th  March,  1842,  re- 
lative to  the  liquidation  of  banks.  The  provisions  of  the  act  do  not  autho- 
rize such  a  presumption,  nor  contemplate  the  insolvency  of  the  Bank  as  a 
cause  for  the  forfeiture  of  ito  charter ;  the  charter  may  be  forfeited  by  a 
violation  of  ito  provisions,  without  the  Bank  being  insolvent.  Commissioners 
of  the  Exchange  and  Banking  Company  of  New  Orleans  v.  Mudge,  387. 

3.  It  is  only  when  the  whole  amount  of  the  capital  stock  of  a  bank,  together 
Vol.  VI.  70 
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with  its  assets,  is  insufficient  to  meet  its  liabilities,  that  it  can  be  said  to  be  in- 
solvent.     lb. 

4.  Tbe  provision  of  the  act  of  26lh  March,  1842,  which  declares  "  that  nothing 
contained  in  the  act  to  provide  for  the  liquidation  of  banks,  or  other  laws  of  the 
State,  shall  be  so  construed  as  to  deny  to  any  persons  having  notes  to  pay  in 
banks  in  liquidation,  the  right  of  paying  said  notes  in  the  bank  notes  of  said  li- 
quidating banks ;"  though  it  mentions  only  notes,  should,  by  a  liberal  and  fair 
construction,  be  extended  to  all  debts  due  to  the  banks,  though  not  in  the 
form  of  notes.  The  provision  of  the  second  section  of  the  act  of  5th  April, 
1843,  "  that  it  shall  be  the  duty  of  each  of  the  banks  of  the  State,  at  all  times, 
to  receive  in  o0*set  or  part  oflfset  of  debts  due  to  it,  its  own  debts  when  liqui- 
dated and  past  due,  whether  for  circulation,  depositee,  or  arising  from  any 
other  source  whatever,  and  whether  such  bank  be,  or  be  not  in  liquidation, 
and  without  reference  to  the  date  at  which  the  debtor  offering  such  transfer 
may  have  acquired  the  claim  by  him  offered  in  offset,"  may  be  considered 
as  declaratory  of  tbe  former  intention  of  the  legislator.     lb. 

5  No  law  of  this  State  in  existence  before  1842  defined  the  insolvency  of  a 
corporation,  or  provided  for  its  voluntary  or  forced  liquidation.  The  acts  of 
the  14th,  and  26th  March,  1842,  and  5th  April,  1843,  apply  alike  to  solvent 
and  insolvent  banks,  and  whether  their  liquidation  be  forced  or  voluntaiy. 
They  are  special  laws,  for  special  purposes,  and  are  to  be  construed  togeth- 
er, as  in  pari  materia*  To  them  alone,  we  must  look  for  tbe  mode  of  pro- 
ceeding, and  for  the  powers  and  duties  of  the  commissioners  of  liquidation. 
The  Legislature  intended  by  these  acts  to  provide  specially  for  the  holders 
of  the  notes  of  the  banks  in  the  course  of  liquidation,  and  to  make  the  circn- 
latioti  of  each  bank  a  good  offset  to  debts  due  to  it.  These  statutes  make  it 
the  duty  of  the  commissioners  to  allow  such  offsets,  and  they  violate  no 
Tested  right,  nor  impair  the  obligation  of  any  contract. 

lb. — Rehearing,  397. 

BANK  OF  THE  UNITED  STATES. 
See  Contracts,  5. 

BANKRUPTCY. 

1.  A  copy  of  a  decree  of  a  District  Court  of  the  United  States  sitting  in  Bank- 
ruptcy, certified  under  the  signature  of  the  Clerk,  appointing  an  assignee  to 
the  estate  of  a  bankrupt,  and  ordering  him  to  give  security  in  a  certain  sum 
for  the  faithful  discharge  of  his  duties,  is  sufficient  evidence  of  the  authority 
of  the  person  so  appointed  to  sue  as  assignee,  where  the  exception  does  not 
state  the  grounds  on  which  plaintiff  ^s  capacity  is  denied.  It  will  not  be 
presumed  that  the  certificate  was  delivered,  before  the  person  so  appointed 
had  complied  with  the  orders  of  the  court.     Faures  v.  Metoyer,  75. 

2.  Plaintiff  having  obtained  an  injunction  from  a  State  court,  to  stay  an  exe- 
cution about  to  be  levied  on  his  property,  was  subsequently  declared  a  bank- 
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rupt  by  the  District  Court  of  the  United  States,  under  the  bankropt  law  of 
1841.  A  role  having  been  afterwards  taken  in  the  State  court,  to  show 
cause  why  the  injunction  should  not  be  dissolved,  or  further  security  given : 
Held,  that  by  the  decree  of  bankruptcy,  the  State  court  was  divested  of  all 
jurisdiction,  having  no  authority  to  decide  questions  involving  the  adjustment 
of  privileges  and  liens  among  the  creditors  of  the  bankrupt,  or  the  distribu- 
tion of  the  funds  of  his  estate.    Lewis  ▼.  Fisk,  159. 

3.  Under  the  bankrupt  law  of  1841,  all  the  estate  of  the  bankrupt  is,  by  the 
issuing  of  the  decree  of  bankruptcy,  ipso  facto,  vested  in  the  assignee.  It 
is  his  duty  to  take  possession  without  delay  and  to  administer  the  property 
to  the  best  advantage  for  the  benefit  of  the  creditors.  If  resistance  be 
made,  the  State  courts  will  grant  the  necessary  process  to  enable  him  to  do 
so.  The  assignee  may  make  himself  a  party  to  suits  in  the  State  courts  in 
place  of  the  bankrupt,  and  take  the  necessary  steps  to  protect  the  property 
and  interests  confided  to  his  care.     lb. 

4.  If  the  goods  of  one  who  has  been  declared  a  bankrupt  under  the  act  of 
1841,  be  seized  in  execution  and  sold,  before  possession  has  been  taken  by 
the  assignee,  they  may  be  recovered  in  an  action  against  the  Sheriflf,  or  the 
plaintififin  execution,  if  he  accompanied  the  Sheriflf,  or  specially  directed  the 
seizure.    lb. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

L  Consideration. 
11.   Power  to  draw  or  endorse  in  the  name  of  another, 

III.  Accommodation  Endorsers. 

IV.  Indulgence^  and  Release  of  a  Party. 
V.  Protest. 

VI.  Parties  to  Actions  on. 

YII.  Evidence  in  Actions  on. 

VIII.  Interest  due  on  Protested  Bills  and  Notes. 

IX.  Payment. 

L  Consideration. 

1.  The  statement  on  the  face  of  a  note,  that  the  consideration  for  which  it 
was  given  was  the  purchase  of  a  tract  of  land,  imposes  no  obligation  on  an 
endorsee  to  inquire  whether  his  endorser  had  a  good  title  to  the  property 
sold  ;  nor  does  any  such  obligation  result  from  its  being  endorsed,  without 
recourse.    Maurin  v.  Chambers,  68. 

9.  The  maker  of  a  negotiable  note  cannot  urge  any  inquiry  into  its  considera- 
tion, when  in  the  bands  of  an  endorsee,  not  shown  to  have  bad  any  know* 
ledge  of  the  failure  of  the  consideration  before  he  received  it.    lb. 
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3.  On  a  plea  of  oaury  by  the  maker  or  aeoommodation  endorser  of  a  note,  the 
holder  will  be  entitled  to  recoTer  only  the  amount  actually  paid  by  him. 

Satterfield  ▼.  Compton,  120. 

4.  Plaintiff  having  sued  his  lessee  levied  a  proTisionai  seisore  on  goods  belong- 
ing to  defendants,  sub-lessees.  The  seizure  was  released  on  the  defendants 
endorsing  a  note  drawn  to  their  order  by  plamtiff*s  tenant,  for  the  amount  of 
the  rent  due  to  plaintiff  by  the  latter.  To  an  action  on  the  note  defendants 
pleaded  error  and  want  of  consideration.  Per  Curiam.  After  haying  en- 
dorsed the  note  as  a  compromise,  and  prOYented  the  plaintiff  from  testing  his 
right  to  seize  their  goods,  defendants  .cannot  be  allowed  to  urge  that  they 
owed  nothing  to  the  plaintiff  or  his  lessee,  and  that  they  are  not  bound  by 
their  endorsement,  because  it  was  given  to  release  an  unlawful  seizure, 
under  the  mistaken  belief  that  their  goods  were  liable  for  the  rent  doe  to  the 
plaintiff.    C.  C.  3045.    MiUaodon  y.  Worsley,  874. 

II.  Power  to  Draw  or  Endorse  in  the  Name  of  another. 

5.  Payment  of  part  of  a  note  as  agent  for  the  defendant,  by  one  who  had  drawn 
it  in  that  capacity,  is  not  eridence  of  his  authority  to  bind  the  defendant  as 
drawer  of  the  note.  He  may  hare  been  acting  as  a  general  agent,  with 
powers  of  administration  only  ;  the  power  to  draw  or  endorse  a  note,  or  bill, 
must  be  express  and  special.    C.  C.  2900.    Notrebe  t.  Mc Kinney,  13. 

0.  After  the  dissolution  of  a  partnership  no  one  of  the  partners  can  use  the 
social  name  so  as  to  bind  the  others.  Any  authority  to  do  so  must  be  de- 
rived from  a  new  contract  between  the  parties,  and  such  a  contract  fa  essen- 
tially one  of  mandate.  To  draw  or  endorse  any  bill,  or  note,  in  the  name  of 
the  former  partnership,  the  authority  must  be  express  and  special.  C.  C. 
art.  2900.     Rudy  v.  Harding,  70. 

in.  Accommodation  Endorsers. 

7.  The  possession  of  a  note  by  the  maker,  after  it  hss  been  endorsed  by  a 
third  person,  is  evidence  that  the  endorsement  was  an  accomodation  one. 

Satterfield  v.  Compton,  120. 

8.  An  accommodation  endorser,  being  viewed  as  a  surety,  may  avail  himself 
of  any  plea  which  his  principal  could  have  opposed  to  the  holder.     lb. 

IV.  Indulgence  and  Release  of  a  Party. 

9.  Action  by  the  transferree  after  maturity,  against  the  endorsers  of  a  promis- 
sory note,  executed  by  the  maker  for  the  price  of  land  purchased  by  him 
from  the  payee,  and  secured  by  mortgage  on  the  property  sold.  To  enable 
the  maker  to  secure,  by  a  mortgage  of  the  property,  the  payment  of  notes  to 
be  giYon  by  him  to  a  Bank,  in  discharge  of  a  debt  doe  by  the  payee  to  the 
Bank,  thereby  substituting  the  maker  to  the  payee  as  debtor  to  the  Bank, 
the  latter,  the  vendor,  executed  an  act  **  releasing  the  mortgage  given  by 
the  maker,'*  with  a  stipulation  '*  that  the  release  shall  be  null  and  void,  un- 
less the  mortgage  tendered  by  the  maker  be  accepted  by  the  Bank"  within 
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ft  fixed  period,  ffeld^  that  the  eahetitatioD  of  the  maker  as  a  debtor  to  the 
Baok,  was  a  sufficient  consideration  for  the  contract  of  release ;  that  the 
payee  was  precluded  by  the  act  from  exercising  his  rights  on  the  note  and 
mortgage,  until  the  expiration  of  that  time  ;  that  the  endorsers  were  sure- 
ties of  the  maker  ;  but  that  whether  considered  as  jioch,  or  as  mere  endor- 
sers, the  act  haTing  been  executed  without  their  asseent,  they  were  dis- 
charged.   C.  C.  3030,  3033.    McGuire  t.  Wooldridge,  47. 

10.  The  holder  of  a  note  most  retain  the  faculty  of  tranferring  all  his  rights 
against  the  maker  absolutely  unimpaired,  or  the  endorsers  will  be  released. 
He  must  not  agree  to  give  time,  and  suspend  his  remedy  by  precluding  him- 
self from  suing  the  maker.    lb. 

11.  If  the  holder  of  a  note  secured  by  mortgage,  appear  at  the  mooting  of  the 
creditors  of  an  insoWent,  and  Yote  for  a  sale  of  the  mortgaged  property  on 
terms  of  credit,  he  will  thereby  release  the  endorser.    lb. 

13.  In  an  action  against  the  maker  and  endorser  of  a  note,  the  defendants  ex- 
cepted to  the  action  as  premature,  on  the  ground  that  the  amount  claimed 
by  plaintiff  was  not  yet  demandable ;  as  the  latter,  after  the  maturing  of  the 
note  sued  on,  by  a  special  agreement  with  the  drawer,  for  a  consideration 
received  from  him,  had  granted  him  a  certain  time  within  which  to  pay  the 
note,  which  delay  had  not  yet  expired.  The  exception  was  sustained. 
After  the  expiration  of  the  delay,  the  plaintiff  obtained  a  judgment  by  de- 
fault, which  was  set  aside,  the  defendants  filing  separate  answers,  and  the 
endorser  urging  that  he  had  been  discharged  by  the  delay.  There  was  a 
judgment  against  the  maker,  but  in  favor  of  the  endorser.  On  appeal : 
Held,  that  though  the  fact  of  granting  the  delay  was  shown,  the  exception 
having  been  pleaded  by  both  defendants,  proved  that  the  endorser  knew  that 
the  delay  had  been  granted,  and  consented  to  it,  and  that,  having  enjoyed 
the  benefit  of  the  plaintiff's  indulgence,  he  is  not  discharged. 

Gordon  v.  Dreux,  309. 

V.  Protest. 

13.  Where  there  are  several  post  offices  through  which  an  endorser  receives 
his  letters  and  papers  indi£Eereatly,  notice  of  protest  must  be  sent  to  the  one 
nearest  his  remdenoe;  but  where  he  habitually  receives  his  letters  and 
papers  through  the  more  distant  one,  notice  through  it  will  be  valid. 
Mead  v.  Carnal,  73. — Mechanics  and  Traders  Bank  of  New  Orleans  v. 
Jemison,  00. 

14.  Notice  of  protest  addressed  to  *'  A.  B.  of  the  parish  of  [stating  the  parish 
of  his  residence,]  at  the  post  office  at  [mentioning  the  office  at  which  he  was 
in  the  habit  of  receiving  his  letters],"  and  deposited  in  that  office,  it  being  in 
the  place  where  the  protest  was  made,  is  a  sufficient  compliance  with  the 
second  section  of  the  act  of  13  March,  1837,  requiring  the  notice  to  be  ad- 
dressed to  an  endorser  at  his  domicil,  or  usual  place  of  residence.    The 
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addition  of  the  words  *'  at  the  post  office  at ,*'  does  oot  affect  the  suffi- 
ciency of  the  direction. 

Mechanics  and  Traders  Bank  of  New  Orleans  t.  Jemison,    90. 

15.  The  mere  erasure  of  one  or  more  words  in  an  act  of  protest,  and  the  in- 
terlineation of  othersf  will  not  annul  the  instrument.  Notaries  may,  at  the 
time,  correct  omissions  or  errors  in  such  an  act,  by  erasing  words  incorrect- 
ly used,  and  by  interlining  others  ;  but  they  cannot,  aAdr  the  act  is  execut- 
ed, alter  or  amend  it  in  any  respect.  To  annul  an  act  on  account  of  such' 
interlineations  or  erasures,  it  must  be  proved  that  they  were  made  after  the 
act  was  executed.     Marsoudet  v.  Jacobs,  376. 

16.  The  act  of  13th  March,  1827,  relative  to  bills  of  exchange  and  promissory 
notes,  does  not  change  the  general  commercial  law  in  regard  to  the  diligence 
to  be  used  in  serving  notices  of  protest,  but  merely  provides  a  new  mode  of 
proving  such  diligence.  This  law  cannot  be  understood  as  pointing  out  the 
degree  of  diligence  to  be  used.  It  merely  instructs  the  notary  how  to  pro- 
ceed, where  the  endorser  resides  in  another  place  than  that  of  the  protest, 
leaving  him  to  ascertain  where  the  notices  are  to  be  addressed. 

Becnel  v.  Tournillon,  500. 

17.  A  notice  of  protest  simply  directed  to  an  endorser  as  in  a  particular  parish, 
where  there  are  several  post  offices  in  the  parish,  and  the  one  at  the  seat  of 
Justice  of  the  parish  is  not  the  nearest  to  his  residence,  is  insufficient.    lb. 

See  JBvidence  in  actions  on,  infra,  20,  21,  22,  23,  24,  25,  26. 

VI.  Parties  to  actions  on. 

18.  Where  an  endorser,  the  wife  of  the  maker  of  a  note,  could  not  sue  the 
latter,  her  endorsee  cannot.     Doll  v.  Theurer,  276. 

VII.  Evidence  in  actions  on. 

19.  A  note  endorsed  in  blank  may  be  considered  as  one  payable  to  bearer,  and 
all  the  endorsements  posterior  to  that  of  the  payee,  may  be  stricken  out  on 
the  trial.  But  in  an  action  against  the  maker  of  a  note,  or  the  drawer  or 
acceptor  of  a  bill,  all  the  endorsements  stated  in  the  petition,  though  un- 
necessarily, must  be  proved.    Gaines  v.  Morris,  4. 

30.  Objections  on  the  ground  of  informality,  illegality,  or  falsehood  to  the  pro- 
test of  a  bill  or  note,  and  to  the  certificate  of  the  notary  as  to  the  manner 
in  which  notice  was  served  or  forwarded,  go  to  the  effect,  and  not  to  the  ad- 
missibility of  the  evidence.  Such  objections  cannot  authorize  its  exclusion. 
The  notice  and  certificate  are  prima  facie  evidence  ;  if  proved  to  be  infor- 
mal, false,  or  illegal,  the  court  or  jury  will  disregard  them. 

Marsoudet  v.  Jacobs,  276. 

21.  Where  a  defendant  offers  in  evidence  the  original  of  a  notarial  protest,  for 
the  purpose  of  showing,  that  in  the  part  which  relates  to  the  demand  and 
notice,  it  contains  erasures  and  interlineations,  and  that  the  copy  introduced 
by  the  plaintiff  was  not  conformable  to  the  original  as  to  these  matters,  he 
caanot  move  the  ooart  to  reject  that  part  of  the  original  which  xelatee  to 
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the  demand  and  notice.  Per  Curiam*  The  legal  consequences  of  the  want 
of  demand  and  notice,  is  a  question  entirely  different  from  that  of  the  recep- 
tion of  evidence  by  which  they  are  expected  to  be  supported  or  disproved. 

lb. 
SS.  The  statements  of  a  notary,  in  the  body  of  a  protest,  as  to  the  demand  of 
payment,  and  his  certificate  as  to  the  manner  of  serving  or  forwarding  no- 
tice, may  be  contradicted  by  parol.  His  statements  and  certificate  are  legal, 
but  not  conclusive  evidence  of  what  they  contain.  Act  13th  March, 
1827,  sect.  1.  Evidence  to  contradict  them  is  admissible  under  a  general 
denial  of  the  allegations  in  the  petition.    lb. 

23.  By  the  commercial  law  it  is  not  indispensably  necessary  that  the  demand 
of  payment  of  a  promissory  note,  or  inland  bill  of  exchange,  should  be  made, 
and  the  notice  of  non-payment  given  by  a  notary.  Any  person  competent 
to  testify  as  a  witness,  may  do  so ;  but  the  mode  of  proof  is  different  in  the 
two  cases.  Under  the  act  of  13th  March,  1827,  sqct.  1,  the  certificate  of 
the  notary  is  evidence  of  the  demand  and  notice  of  protest ;  but  when  the 
demand  is  made,  or  notice  given  by  a  private  individual,  it  must  be  strictly 
proved  by  the  person  making  it,  or  by  other  competent  testimony.    lb. 

24.  The  acto  of  14th  February,  1821,  and  13th  March,  1827,  authorizing  nota« 
ries,  and  others  acting  as  such,  to  demand  payment  of  notes,  bills  of  ex- 
change, or  orders  for  the  payment  of  money,  and  to  give  notice  of  the  pro- 
tests thereof,  and  making  their  statements  in  the  protest  and  certificates  evi- 
dence of  all  that  is  contained  in  them,  gives  this  authority  to  their  official 
acts  as  sworn  officers,  and  on  the  assumption  that  their  acts  and  statements 
are  under  the  sanction  of  their  official  oaths.  They  are  expected  to  act 
themselyes  in  making  demands  and  giving  notices.  The  duty  cannot  be 
delegated  to  others.  They  can  only  certify  what  they  do  or  have  done  them- 
selves, or  what  they  know  to  be  true  of  their  own  knowledge.  The  acts  of 
1821  and  1827  introduced  no  new  rule  as  to  the  demand  of  payment  and 
notice  of  protest  of  bills  and  notes,  but  only  another  mode  of  proving  them. 
What  will  constitute  legal  demand  and  notice,  depends  on  the  general  com* 
mercial  law.    lb. 

25.  A.  party  cannot  prove  by  parol,  a  demand  of  payment  of  the  drawer  of  a 
bill  made  by  a  private  individual,  and  a  notice  of  protest  by  the  notary's  cer- 
tificate. The  certificate  can  only  be  evidence  of  notice,  when  the  notary 
makes  the  demand  himself.    lb. 

26.  The  first  section  of  the  act  of  13th  March,  1827,  authorizing  notaries  or 
others  acting  as  such,  by  a  certificate  added  to  the  protest  of  a  note,  or  bill, 
&c.,  to  state  the  manner  in  which  notices  of  protest  were  served  or  forward- 
ed, and  declaring  that  a  certified  copy  of  such  certificate  shall  be  evidence 
of  all  the  matters  therein  stated,  applies  to  acts  done  by  the  notary  in  his  of- 
ficial capacity,  and,  therefore,  within  the  territorial  limits  of  his  authority  as 
such.  But  where  an  act  was  done  by  him,  such  as  serving  a  notice  of  pro- 
test, in  a»parisl\  in  which  he  had  no  capacity  to  act,  the  same  degree  of 
fiuth  and  credit  is  not  giyen  to  his  written  and  unsworn  statement.    In  such 
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a  case  he  should  be  sworn  and  examined  as  an  ordinaiy  witness,  as  he 
most  be  considered  to  have  acted  anofficially,  and  not  under  his  oath  of  office. 

Gordon  ▼.  Drenz,  399. 

VI If.  Interest  due  on  Protested  Bills  and  Notes, 

27.  The  holder  of  a  promissory  note,  protested  for  non-payment,  is  entitled  to 
interest  on  the  amount  from  the  day  of  protest.  Act  14th  Feb.  1831,  sect. 
2.     Mason  t.  Alexander,  166. 

28.  The  maker  of  a  note  given  for  the  price  of  a  tract  of  land,  is  bonnd,  under 
art.  2531,  of  the  Civil  Code,  to  pay  legal  interest  on  the  amount  from  the 
time  when  it  became  due,  till  payment.     lb. 

»See  Interest,  4. 

IX.  Payment, 

29.  Where  the  holder  of  a  note  endorses  on  it  that  he  has  received  from  the 
maker  four  smaller  notes,  amounting  together  to  the  sum  for  which  the  first 
note  was  given,  which,  when  paid,  will  be  in  full  of  the  original  note,  he  may 
sue  on  the  latter,  but  to  protect  the  defendant  from  the  danger  of  suits  by 
endorsees  of  the  smaller  notes,  the  judgment  should  provide  that  no  execu- 
tion be  issued,  nor  the  judgment  itself  be  recorded  by  the  Recorder  of  Mort- 
gages, until  the  smaller  notes  are  delivered  to  the  defendant,  or  deposited 
for  him  in  court.    Rieder  v.  Theurer,  375. 

CADDO  INDIANS. 

1.  The  Caddo  tribe  of  Indians  were  never  recognized  as  the  proprietors  of 
any  lands,  either  by  the  Spanish  or  American  governments. 

Brooks  T.  Norris,  175. 

2.  The  Spanish  government  never  acknowledged  any  primitive  title  in  the  In- 
dian tribes  to  lands  on  this  continent.    lb. 

3.  In  the  treaty  between  the  United  States  and  the  Caddo  Indians,  of  the  1st 
of  July,  1835,  that  tribe  were  not  treated  with  as  the  owners,  bnt  merely  as 
the  occupants  of  the  territory,  from  which  it  was  the  object  of  the  govern- 
ment to  induce  them  to  remove.    lb. 

4.  The  provision  in  the  first  supplementary  article  to  the  treaty  of  1835,  be- 
tween the  United  States  and  the  Caddo  Indians,  relative  to  a  reservation  in 
favor  of  the  heirs  of  Francois  Grappe,  is  a  niere  confirmation  of  such  grant 
as  may  have  been  made  by  that  tribe  in  1801,  and  not  a  substantive  grant  of 
so  much  land  from  the  government.  The  recital  by  the  Indians  that  they 
had  made  such  a  grant,  m  not  conclusive  upon  the  government.    lb. 

CARRIERS. 

1.  The  proprietors  of  steam  tow-boats,  such  as  ply  between  New  Orleans  and 
the  Gulf  of  Mexico,  are  common  carriers,  and  responsible  as  such. 

Davis  V.  Honien,  265. 
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3.  The  msuiter  of  a  ressel  is  answerable  for  the  baggage  aod  ejects  of  a  pas- 
senger delivered  to  hind,  and  not  restored,  nor  accounted  for. 

Cosnier  v.  Goldingi  207. 

CITATION. 

1.  A  single  citation  is  safficient  where  the  defendants,  sued  as  tntriz  and  co-tutor 
of  certain  minors,  are  husband  and  wife.  C.  P.  183.  And  when  not  sepa- 
rated firom  bed  and  board,  its  service  on  either  will  be  good.    lb.  193. 

Gaines  v.  Morris,  4. 

3.  A  citation  which  mentions  neither  the  title  of  the  cause,  the  residence  of 
the  defendant,  nor  the  place  where  the  office  is  held,  in  which  the  defendant 
is  cited  to  appear  and  file  his  answer,  is  insufficient.    C.  P.  179*. 

Caldwell  v.  Glenn,  9. 
8.  Knowledge  of  the  existence  of  an  action  on  the  part  of  a  def<^dant,  no  mat- 
ter how  clearly  brought  home  to  him,  cannot  supply  the  want  of  citation.  lb. 

4.  Service  of  petition  and  citation,  within  the  enclosures  of  a  plantation  on 
which  the  defendant  resides,  on  a  free  person,  apparently  above  the  age  of 
fourteen,  shown  to  have  resided  at  the  time  on  the  same  plantation,  but  not 
in  the  dwelling  house  with  defendant,  is  sufficient.  Per  Curidm,  The  whole 
plantation  was  the  domicil  of  the  defendant,  and  service  on  a  person  living 
on  it,  was  good.     C.  P.  189.    Maxwe^  v.  Collier,  86. 

See  Curator  ad  Hoc. 

CLERK  OF  COURT. 

1.  Under  the  18th  section  of  the  act  of  38th  March,  1813,  a  Clerk  may  require 
of  an  appellant  security  for  the  costs  of  making  a  transcript  of  the  record; 
and,  if  not  furnished,  he  may  refuse  to  prepare  it.  The  surety  given  in  the 
appeal  bond  is  not  enough.  The  bond  is  conditional,  and  should  the  appel- 
lant succeed}  the  surety  would  be  discharged <  The  Clerk  has  a  right  to 
require  that  the  security  be  absolute,  and  that  the  solvency  of  the  surety 
shall  appear  to  his  reasonable  satisfaction.  But  he  exercises  his  judgment  ' 
at  his  perU.    State  v.  Phelps,  308.  ^ 

3.  Where  it  is  expressly  denied  that  one,  who  styles  himself  the  Clerk  of  a 
Court  of  Probates,  by  whoiA  an  adjudica|ion  of  succession  property  was 
made,  is,  or  was  such,  the  certificate  of  the  Judge  of  the  courts  at  the  foot  of 
the  proems-verbid  of  the  sale  drawn  up  by  such  Clerk)  in  ^%hich  he  styles 
himself  the  duly  commissioned  Clerk  of  the  court,  that  the  copy  is  a  true 
one  from  the  original  on  file  in  his  office,  is  insufficient  to  establish  his  ap- 
pointment, there  being  no  general  law  authorising  Probate  Judges  to  appoint 
Clerks  to  their  courts.    Rousseau  v.  T6te,  47 L 

Vol.  VI.  71 
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CODES,  ARTICLES  OF,  CITED,  EXPOUNDED,  &c. 

1.  Civil  Code  of  1808. 
II.  Civil  Code. 
III.  Code  of  Practice. 

I.  Civil  Code  of  1808. 

Book  III.  Tit.  II.  arts.  48,  53,  54.     Donationa  inter  vivos.     Packwood  ▼. 
Doreey,  329. 
Tit.  III.  arts.  239,  240.     Ratification  of  donations  inter  vivos.    lb. 

II.  Civil  Code. 
10.  Written  ioatruments,  by  what  laws  goyerned.     Jones  v.  Hunter,  835. 
42,  43,  44.  Domicil.    Lowry  t.  Erwin,  192. 
57.  Absentee.    Hill  t.  Barlow,  142. 
128.  Husband  and  wife.     Desliz  y.  Jonc,  292. 

149,  150.  C.  ▼.  E.,  135. 

221,  226,  227.  Natural  children.    Jones  ▼.  Hunter,  235. 

447.  Things  holy,  sacred,  or  religious.    Temant  ▼.  Boudreau,  488. 

451.  Things  corporeal  and  incorporeal.    lb. 

459,  460,  464,  465,  468.    Moveables  and  immoveables.    Key  t.  Woolfolk, 

424. 
480.  Ownership.     Ternant  ▼.  Boudreau,  488. 

483.  Jones  v.  Hunter,  235. 

495.  Possession.    Haydel  ▼.  Betts,  438. 

869,  870.  Successions.    Ternant  ▼.  Boudreau,  488. 

1027,  1028.  Chapman  v.  Kimball,  94. 

1473,  1474,  1589,  1681, 1682.  Donations  mortis  causa.     Jones  t.  Hunter, 

235. 
1757.  Contracts.     Gorham  t.  Hayden,  450. 

1784.  Deslix  ▼.  Jonc,  292. 

1799.  Wolf  V.  Rogers,  97. 

1869.  Wilson  v.  Craighead,  429. 

•  1884.  : Twichel  ▼.  Andry,  407. 

1905,  1906,  1907,  1908.  Contracts.    Gorham  ▼.  Hayden,  450. 

1925.  Contracts.   *  Griffin  v.  His  Creditors,  216.     Gorham  ▼.  Hayden,  450. 

1927.  Gorham  ▼.  Hayden,  450. 

1928.  Griffin  v.  His  Creditors,  216. 

1929.  lb.  216— Rehearing,  225, 

1933.  Griffin  ▼.  His  Creditors,  216. 

1982. r-    HUl  v.  Barlow,  142. 

1987.  Rights  not  liable  for  payment  of  debts.     Buard  y.  De  Russy,  111. 
2047,  2048,  2049.  Contracts.    Griffin  r.  His  Creditors,  216. 

^075.  Bonrgerol  ▼.  Allard,  351. 

2080.  Actions  on  joint  contracts.    lb. 
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91 W.  Contracts.    Gorham  ▼.  Hayden,  460. 

3120.  — Mexican  Gulf  Railway  Company  t.  Viavant,  305. 

9131. Griffin  t.  His  Creditors,  225. 

9157.  $5'  1.  3,  Subrogation.    Gordon  v.  His  Creditors,  328. 

9162.  Imputation  of  payment.    Griffin  ▼.  His  Creditors,  216. 

9205.  Compensation.    MaxweU  v.  Collier,  86. 

9214.  Confusion.    Griffin  ▼.  His  Creditors,  216. 

9225.  Contracts.    Wilson  ▼.  Craighead,  429. 

9923.  Authentic  act.    Faulk  t.  Pinnell,  26. 

9951.  Recognitive  acts.    Brooks  ▼.  Norris,  175. 

9252 _     Wilson  v.  Craighead,  429.     Citizens  Bank  of  Loui- 

siana  ▼.  Tucker,  443. 
9994.  Offences  and  quasi-offences.    Edwards  v.  Turner,  382. 
9317,  2329.  Husband  and  wife.    Buard  t.  De  Russy,  111. 

93«1,  9362 Pinokney  r.  MulhoUan,  41. 

• Oliver  v.  Her  Hnsband,  36.    Compton  t. 

Her  Husband,  154. 
9371, 2373,  2373.  Husband  and  wife.    Prudhomme  t.  Edens,  64. 

9374, 2377 Babin  t.  Nolan,  608. 

9379,  2380,  2381,  2382,  2387.  Husband  and  wife.     Chapman  t.  Kimball,  94. 
9399.  Husband  and  wife.    Davock  t.  Darcy,  342. 

9406. . Dugas  t.  Her  Husband,  627. 

3408. Compton  t.  Her  Husband,  154. 

9413. Prudhomme  ▼.  Edens,  64.    DesHx  v.  Jonc,  292 

Twichel  ▼.  Andry,  407. 
3414.  Sale.    Gorham  v.  Hayden,  450. 

2415.  Haydel  ▼.  Betts,  438. 

2422.  Evans  r.  Wilkinson,  172.    ^ 

2487.  McCollom  v.  McCoUom,  506. 

2495.  Lacour  r.  Landry,  488. 

2531.  Minor  v.  Alexander,  166.    Daigle  v.  Bruzz^,  418. 

3535.  Rousseau  t.  Tdte,  471.     Lacour  v.  Landry,  487. 

2589.  Nashv.  Parke,  324. 

2598.  Winn  r.  Elgee,  100. 

9600,  2601.  Rousseau  r.  T6te,  471. 

2622.  Etsus  v.  Wilkinson,  172. 

2655,  2656,  2659.  jLease.    Bowles  v.  Lyon,  262. 

2675,  2676,  2677.  Deslix  v.  Jonc,  292. 

2739,  2740.  Undertakers.    Succession  of  Erard,  333. 

3743.  Privflege.    lb. 

3744.  lb.    Dumont  ▼.  Roman  Catholic  Church  of  Ascension,  532. 

3745.  3746.  Succession  of  Erard,  333. 

3796.  Partnership.    Lambeth  v.  Vawter,  127. 

3797. Bourgerol  ▼.  Allard,  351. 

9833.  — —    Lallande  t.  Bonny,  363. 
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2843.  Partnership.    Bourgerol  v.  Allard,  351. 

2844.  GriflSn  v.  His  Creditors,  316. 

2846.  ' Rudy  ▼.  Harding,  70. 

2847 Lambeth  v.  Vawter,  127. 

2895.  Loan  on  interest.    Griffin  r.  His  Creditors,  216. 

2966.  Mandate.    Notrebe  ▼.  McKinnej,  13.     Rndy  t.  HardiDg,  70. 

3029.  Surety.    Metoyer  ▼.  Trezzini,  124. 

3030,  3032.  Sarety.    McGuire  t.  Wooldridge,  47. 
3045.  Compromise.     Millaodon  ▼.  Worsley,  274.  * 
3184.  Privilege.    Tanner  y.  Tanner,  35.    Welsh  ▼.  Shields,  484. 
3186.  Tanner  v.  Tanner,  35. 

3204,  ^^  6,  7,  11.    3213.  Privilege.    Millaudoo  r.  Martin,  534« 
3215.  Privilege.    Caseauz  v.  His  Creditors,  268. 
3221  to  3225.  Privilege.    Tanner  v.  Tanner,  35. 

3226.  lb.    Welsh  v.  Shields,  484. 

3227  to  3234.  Tanner  v.  Tanner,  35. 

3235.  lb.     Succession  of  Erard,  333, 

3236,  3237.  Tanner  v.  Tanner,  35. 

3243.  Welsh  v.  Shields,  484. 

3280.  Mortgage.    Compton  v.  Her  Husband,  154. 

3314.  ' — —    Minor  v.  Alexander,  166. 

3316,  3333.  Mortgage.    lb.    Lejeune  v.  Hubert,  419. 

3366,  3368.  Twiohel  v.  Andry,  407. 

3408,  3409.    Prescription.    Wells  v.  Hickman,  1. 

3414, 3415.  Lowry  v.  Erwin,  192. 

8416.  Haydel  r.  Betts,  438. 

3424.  Kittridge  v.  Landry,  477. 

3426,  3427.  Arbonneaux  v.  Letorey,  456. 

3450,  3452.  LoWry  v.  Erwin,  192. 

3482,  3484.  HiU  v.  Barlow,  142. 

3486.  DavivT.  Houren,  255. 

3499,  3500.  lb.    Millaudon  v.  Martin,  534. 

3501,  3502. Edwards  v.  Turner,  382. 

3503.     ' '    ■■■  Arbonneaaz  v.  Letorey,  456. 

3610.  Verdun  v.  Splane,  530. 

3516,  3517.  Hill  v.  Barlow,  142.    Davis  y.  Hoaren,  265. 

in.  Code  of  Practice* 

7.  Mixed  actions.    Winter  v.  Zacharie,  466. 
21.  Actions  how  proceeded  with,  where  party  dies.    Thomas  ▼.  Cortes,  44. 
35.  EquiUble  action.    Twichel  v.  Andry,  407. 
47.  Possessory  action.    Winn  v.  Elgee,  100. 

49.  Wells  V.  Hickman,  1. 

89.  Competency  of  judge.     Boner  v.*  Elgee, 
107.  Action  by  a  wife.    Compton  v.  Her  Husband,  154. 
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116.  Action  against  absentees.  Hill  y.  Barlow,  142.  Beaumont  y.  Coving- 
ton, 189. 

118.  Action  against  married  women.    Twichel  ▼.  Andry,  127. 

130.  Action  against  heirs.    Thomas  v.  Cortes,  44. 

138.  Jurisdiction  of  Parish  courts.     Hagan  y.  Hart,  427. 

129.  Jurisdiction.    Boner  y.  Elgee,  6. 

149.  Cumulation  of  seyeral  demands  in  same  action.  Blake  y.  His  Credi- 
tors, 520. 

153,  154.  Principal  and  incidental  demands.    Winter  y.  Zacharie,  466. 

162.  Actions  when  to  be  brought.     Boner  y.  Elgee,  6.    Winter  y.  Zacha- 

rie, 466. 

163.  Winter  v.  Zacharie,  466. 

177.  Service  of  petition.     Hill  y.  Barlow,  142. 

179.  Citation.    Caldwell  y.  Glenn,  9. 

182.  Service  of  citation  and  petition.    Gaines  y.  Morris,  4. 

189. Maxwell  y.  Collier,  86. 

192.  Gaines  v.  Morris,  4. 

194,  195.  HiU  Y.  Barlow,  142. 

310,  311,  312.  Judgment  by  default.    Caldwell  y.  Glenn,  9. 

313.  Assessing  of  damages.  Liles  v.  New  Orleans  Canal  and  Banking  Com- 
pany, 273. 

336.  Exceptions,  when  to  be  pleaded.    Lejeune  y.  Hubert,  419. 

345,  346.  Peremptory  exceptions.    lb. 

351,  352.  Interrogatories  to  a  party.     Crocker  y.  Tnrnstall,  354. 

353.  Wells  Y.  Hickman,  1. 

361.  Actions  how  proceeded  with  after  death  of  a  party.  Thomas  y. 
Cortes,  44. 

367.  Plea  of  compensation.    Maxwell  y.  Collier,  86. 

395,  397,  398.  Oppositioo  of  third  persons.    Hagan  y.  Hart,  427. 

441.  Experts.    Mooney  y.  Cage,  494. 

449.  lb.     Babin  y.  Nolan,  508. 

451.  Experts,  auditors,  &c.    Babin  y.  Nolan,  508. 

453,  456.  Experts,  auditors,  &o.    Mooney  y.  Cage,  404. 

458,  461.  — Babin  y.  Nolan,  508. 

491.  Discontinuance.    Crocker  y.  Tumstall,  354. 

571.  Appeal.    Compton  y.  Her  Husband,  154. 

573.      ■   ■  "     Prudhomme  y.  Edeos,  64. 

575.  Dayton  y.  Commercial  Bank  of  Natehes,  17,     Aubert  y. 

Robinson,  463. 

681. Lambeth  y.  Vawter,  127. 

617.  Execution  of  judgments.    Hagan  y.  Hart,  427. 

619,  623.  — — — —    Lovelace  v.  Taylor,  92. 

624.  —————    Dayton  y.  Commercial  Bank  of  Natohes,  17. 

629.  — — —    Lovelace  v.  Taylor,  92.    Hagan  y.  Hart,  427. 

656  to  658.  — ..-~.    Winn  y.  Elgee,  100. 
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659.  Ezecation  of  judgments.    lb.    Goabeau  v.  New  Orleans  and  NashTille 

Rail  Road  Company,  345. 

660. ' Winn  v.  Elgee,  100. 

661,  662.^ lb.     Goubeao  ▼.  New  Orleans  and  Nashville 

Rail  Road  Company,  345. 
664,  665.  -     ■         Lawrence  v.  Bowman,  21. 

667.         Goubeau  v.  New  Orleans  and  Nashrille  Rail 

Road  Company,  345. 

683. ' Twichel  ▼.  Andry,  407. 

685.  ■ Winn  v.  Elgee,  100. 

688.  Twichel  ▼.  Andry,  407. 

690. Winn  ▼.  Elgee,  100.     Saccession  of  Good- 

rich, 107. 

691.  ^ Winn  v.  Elgee,  100. 

706,  707.  Twichel  v.  Andry,  407. 

708. Griffin  ▼.  His  Creditors,  316. 

715.  Rights  of  purchaser  of  property  subject  to  general  mortgage  to  require 
discussion.    Holmes  ▼.  Hemken,  51. 

722.  Privilege  acquired  by  seizure  under  Ji.  fa,    Lott  v.  Gray,  152.    Ca- 

seaux  ▼.  His  Creditors,  268.     Goubeau  v.  New  Orleans  and  Nash- 
ville Rail  Road  Company,  345. 

723.  Privilege  acquired  by  seizure  under  fi.  fa.     Goubeau  v.  New  Orleans 

and  Nashville  Rail  Road  Company,  345. 

733.  Executory  process.    Faulk  v.  Pinnell,  26. 

735.  — .    Lowry  v.  Erwin,  192.    Aubert  v.  Robinson,  463. 

747. Stone  v.  Minor,  29. 

762.  Sheriffs.    Winn  v.  Elgee,  100. 

888,  889.  Appeal.     Holmes  v.  Hemken,  51. 

890.  lb.     Mooney  v.  Cage,  494. 

924.  Courts  of  Probate.    Thomas  v.  Cortes,  44. 

964.  Action  against  absentees.     Hill  v.  Barlow,  142. 
1000,  1001,  1002,  1003.  Successions.    Caldwell  v.  Glenn,  9. 
1034.  Summary  cases.    lb. 
1055,  1056,  1057.  Claims  against  successions.    Wilson  v.  Mnrrell,  68. 

COMPENSATION. 

I.  A  plaintiff  on  recovering  a  slave,  will  not  be  compelled  to  pay  for  'the  food 
and  clothing  of  her  children  while  in  possession  of  defendant,  where  the  valae 
of  her  services  was  equivalent  to  any  such  expense.    Allen  y.  Allen,  104. 

8.  Plaintiff  having  sued  for  the  amount  of  a  bill,  for  services,  as  a  physician, 
rendered  by  him  to  defendant ;  the  latter  pleaded  in  compensation  a  note, 
ibr  a  larger  amount,  drawn  by  plaintiff  to  his  order,  held  by  him,  and  not 
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prescribed  at  the  date  of  the  services  rendered  :  Held,  that  plaintiff's  claim 
was  extinguished  by  compensation.     Arbonneauz  ▼.  Letorey,  456. 

See  Bank,  4.     Plbading,  17. 

COMPROMISE. 

Plaintiff  having  sued  his  lessee,  levied  a  provisional  seizure  on  goods  belonging 
to  defendants,  sub-lessees.  The  seizure  ivas  released  on  the  defendants 
endorsing  a  note  drawn  to  their  order  by  plaintiff's  tenant,  for  the  amount  of 
the  rent  due  to  plaintiff  by  the  latter.  To  an  action  on  the  note  defendants 
pleaded  error  and  want  of  consideration.  Per  Curiam.  After  having  en- 
dorsed the  note  as  a  compromise,  and  prevented  the  plaintiff  from  testing 
his  right  to  seize  their  goods,  defendants  cannot  be  allowed  to  urge  that 
they  owed  nothing  to  the  plaintiff  or  his  lessee,  and  that  they  are  not  bound 
by  their  endorsement,  because  it  was  given  to  release  an  unlawful  seizure 
under  the  mistaken  belief  that  their  goods  were  liable  for  the  rent  due  to  the 
plaintiff.     C.  C.  3045.     Millaudon  v.  Worsley,  274. 

CONFLICT  OF  LAWS. 

The  6th  article  of  the  act  of  the  Legislature  of  Pennsylvania,  of  the  18th  of 
February,  1836,  incorporating  the  Bank  of  the  United  States,  fixing  the  rate 
of  discount  at  which  loans  may  be  made  by  the  Bank,  does  not  apply  to  con- 
tracts ma^e  by  it  in  other  States  of  the  Union.  The  validity  of  such  con- 
tracts must  be  tested  by  the  laws  of  the  place  where  they  may  have  been 
entered  into.     Erwin  v.  Lowry,  28. 

CONFUSION. 

Where  the  creditor  becomes  the  purchaser  of  property  sold  at  her  instance  at 
a  Sheriff's  sale,  subject  to  her  mortgage  and  privilege  as  vendor,  the  debt 
secured  by  such  mortgage  and  privilege  is,  pro  tanto^  extinguished  by  con- 
fusion. She  cannot  claim  to  have  the  price  bid  by  her  imputed  to  another 
debt,  so  as  to  affect  the  rights  of  other  creditors. 

Griffin  v.  His  Creditors,  216. 

CONSTITUTION. 

1.  The  legislative  authority  has  no  power  to  fix,  by  a  declaratory  act,  or  olher- 
wise,  a  construction  of  the  constitution  of  the  State,  which  shall  be  binding 
on  the  judicial  department.  If  the  courts  occasionally  rely  upon  legislative 
construction  of  acts  of  ordinary  legislation,  it  is  because,  as  to  them,  the 
Legislatnre  has  a  right  to  repeal,  or  modify  them,  or  to  settle  their  oonstruo- 
tion  in  cases  of  ambiguity,  by  a  dedaiatoiy  act. 

Cotton  T.  Brien,  115. 
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3.  The  provision  of  the  17th  sect,  of  the  act  of  10th  Febniary,  1841,  which 
declares  that  the  cases  thea  pending  before  the  District  Coart  of  the  First 
Districti  and  the  Parish  and  Commercial  Coorts  of  New  Orleans, "  shall  be 
stricken  from  the  jury  docket^  unless  the  compensation  fixed  by  that  act  to 
be  allowed  to  jurors,  be  advanced  by  the  party  demanding  a  trial  by  jaty,'* 
is  not  unconstitutional,  l^tr  Curiam.  Under  the  twentieth  section  of  the 
sixth  article  of  the  State  Constitution  no  acquired  rights,  or  existing  con- 
tracts can  be  affected  by  subsequent  legislation ;  but  it  is  otherwise  as  to 
remedies  and  forms  of  proceeding.  Whatever  relates  to  the  manner  of 
conducting  and  trying  a  suit,  (litis  ordinaiioy)  is  always  within  the  control 
of  the  Legislature,  which  can,  at  any  time,  make  any  change,  or  modifies* 
tion  it  may  think  conducive  to  the  public  good  and  the  proper  adminiBtration 
of  justice.    Baldwin  y.  Bennett,  309. 

See  Mississippi,  State  of. 
CONTINUANCE/ 

It  is  within  the  discretion  of  the  court,  after  the  trial  has  conmieneed,  to  con- 
tinue the  case  for  the  admission  of  further  evidence. 

Metoyer  y.  Larenandi^re,  139. 

See  Evidence,  36. 


CONTRACTS. 

I.  Form  of  Executing^  and  Parties  to  Contracts. 
II.  Illegality  or  Nullity  of  Contracts. 

III.  Joint  Contracts. 

IV.  Stipulations  Pour  Autruu 

V.  Obligation  of  the  Parties^  and  Damages  for  Non-Per* 
formance, 

1.  Form  of  Executing^  and  Parties  to  Contracts* 

1.  From  the  moment  that  one  to  whom  a  proposition  is  made  for  a  contract, 
refuses  to  confirm  it,  the  offer  is  at  an  end ;  nor  can  it  be  revived  by  his  sub- 
sequent assent.  C.  C.  1799.  Such  an  offer  must  be  accepted  in  totdt  to 
render  it  obligatory.    Wolf  y.  Rogers^  97. 

d.  A  husband  can  contract  with  his  wife  only  in  the  cases  specially  anthoriz- 
ed  by  law.    Doll  ▼.  Theurer,  976. 

3.  A  subseriber  for  the  stock  of  an  incorporated  company  cannot  take  ui^zu" 
tage  of  any  informalities  in  the  manner  of  his  sabseription,  unless  in  case  of 
fraud  or  error.     He  will  be  bound  to  pay  the  amoant  subscribed  by  him. 
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thoogh  books  of  subscription  were  not  regularly  opened  sccording  to  the 
charter.  Mexican  Golf  Railway  Company  y.  Viavant,  305. 
4.  Contracts  are  solemn,  or  ordinary.  As  the  latter  depend  for  their  validity 
on  the  ascertained  will  of  the  parties,  the  formalities  prescribed  in  relation 
to  them  are  only  probationis  causa^  and  may  be  supplied  by  confirmation  or 
ratification ;  while  as  to  the  former,  the  formalities  required  being  solemm- 
talis  catuaj  and  essential  to  their  validity  and  legal  existence,  cannot  be  sop- 
plied  by  any  ratification,  express  or  implied.  Of  this  class  are  donations 
inter  vivos,    Packwood  v.  Dorsey,  329. 

See  Husband  and  Wife,  13,  15.     Minor,  4,  5,  7. 

II.  Illegality  or  Nullity  of  Contracts. 

6.  The  6th  article  of  the  act  of  the  Legislature  of  Pennsylvania,  of  the  18th 
of  February,  1836,  incorporating  the  Bank  of  the  United  States,  fixing  the 
rate  of  discount  at  which  loans  may  be  made  by  the  Bank,  does  not  apply  to 
contracts  made  by  it  in  other  States  of  ihe  Union.  The  validity  of  such 
contracts  must  be  tested  by  the  laws  of  the  place  where  they  may  have  been 
entered  into.     Erwin  v.  Lowry,  28.  ' 

6.  Whatever  is  done  in  contravention  of  a  prohibitory  law  is  null  and  void, 
though  no  penalty  be  denounced  by  the  law  for  its  violation.  So,  of  every 
act  contrary  to  public  policy.  Their  nullity  is  pronounced  by  the  general 
principle  of  the  law,  and  is  applied  by  the  courts  as  cases  may  arise. 

Cotton  V.  Brien,  115. 

7.  Where  notes  were  given  by  defendant  and  another  person,  for  a  purchase 
made  in  violation  of  a  prohibitory  law  rendering  the  transaction  null  and  void, 
the  substitution  of  a  single  note  by  defendant  alone  for  a  balance  doe  after  a 
part  payment,  will  not  bar  the  latter  firom  pleading  the  illegality  of  the  ori- 
ginal contract.  Per  Curiam,  The  debt  does  not  cease  by  the  release  of 
one  of  the  original  debtors,  to  be  the  same  debt,  growing  out  of  the  same 
transaction.    lb. 

8.  No  contract  between  a  debtor  and  one  of  his  creditors,  for  the  purpose  of 
securing  a  just  debt,  though  the  debtor  were  insolvent  to  the  knowledge  of 
the  creditor,  and  although  the  other  creditors  be  injured  thereby,  can  be 
annulled  after  one  year,  reckoning  from  its  date  to  the  time  of  bringing  the 
suit  to  avoid  it.    C.  C.  1982.     Hill  v.  Bariow,  142. 

0.  The  nullity  of  the  principal  obligation  involves  that  of  the  penal  clause.  C. 
C.  21 19.     Gorham  v.  Hayden,  460. 

See  Bills  of  Exchange  and  Promissory  ^Notbs,  9. 

III.  Joint  Contracts. 
10.  In  every  suit  on  a  Joint  contract,  all  the  obligors  must  be  made  defendants, 
though  some  may  have  paid  their  proportion  of  the  debt ;  and  no  judgment 
Vol.  VI.  72 
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can  be  obtained  against  any,  unless  it  be  proved  that  all  joined  in  the  obli- 
gation, or  are  by  law  presumed  to  have  done  so.     C.  </.  2080. 

Bourgerol  t.  Allard,  351. 

1 1.  Where  it  is  not  proved  that  one  of  the  defendants  in  an  action  to  Enforce 
a  joint  obUgation,  ever  entered  into  it,  there  must  be  a  judgment  as  in  case 
of  nonsuit.     lb. 

IV.  Stipulations  Pour  Autrui. 

12.  Plaintiff,  a  builder,  having  erected  certain  houses  on  lots  belonging  to  the 
husband  of  the  appeUant  and  a  third  person,  the  wife  intervened  in  a  notarial 
act  of  settlement  between  the  bnilder  and  her  husband,  and  his  co-proprietor, 
for  the  purpose  of  renouncing  her  legal  mortgage  on  her  husband's  proper- 
ty. Ii  was  stipulated  by  the  act,  that  certain  notes  should  be  given  by  the 
husband  and  his  co-proprietor,  for  a  balance  of  the  price  due  to  the  builder, 
which  were  executed  and  identified  with  the  act ;  and  the  builder's  privilege 
was  expressly  reserved  to  the  amount  of  the  notes.  The  appellant  having 
subsequently  obtained  a  judgment  of  separation  of  property,  ascertaining  her 
rights,  levied  a  ft.  fa.,  on  all  the  property  of  the  husband,  and,  among  the 
rest,  on  his  undivided  half  of  the  lots  on  which  the  buildings  were  erected. 
The  whole  was  adjudicated  to  the  appeUant,  who,  in  part  payment  of  the 
price,  assumed  to  pay  the  amount  of  the  note  sued  on,  as  due  to  the  builder 
by  privilege  in  his  favor  resulting  from  a  building,  contract.  In  an  action 
against  the  wife  for  the  amount  of  the  note  :  Held,  that  though  the  debt  ori- 
ginated in  a  contract  of  the  husband^s  for  improving  his  own  property,  the 
price  of  the  property  purchased  at  the  Sheriff's  sale,  was  the  consideration 
for  which  she  assumed  to  pay  the  debt,  which  was  contracted  for  her  pri- 
vate benefit  (C.  P.  683, 706,  707  ;)  that  the  stipulation  in  the  act  was  for  the 
benefit  of  a  third  person,  who,  by  the  institution  of  the  suit,  consented  to 
avail  himself  of  the  advantage  stipulated  in  his  favor  (C.  C.  1884.  C.  P. 
35 ;)  that  plaintiff  acquired  under  the  stipulation,  the  right  of  exercising  his 
privilege  on  the  property  subject  thereto,  and  also  of  enforcing  his  claim 
against  the  appellant  personally ;  and  that  there  should  be  judgment  for  the 
plaintiff.    Twichel  v.  Andry,  407. 

13.  An  undertaker,  having  contracted  with  defendants  to  erect  a  building  for 
them,  employed  plaintiff  to  furnish  the  materials  for  the  roof,  and  to  con- 
struct it.  By  a  resolution,  the  defendants  subsequently  stipulated  with  the 
undertaker,  that  they  should  retain  the  cost  of  the  roof  out  of  the  amount  due 
to  the  undertaker,  to  be  paid  to  plaintiff  on  the  order  of  the  undertaker.  It 
was  proved  that  defendants  retained,  at  the  date  of  the  resolution,  a  sum 
sufficient  to  pay  iiot  the  roof,  and  that  it  was  not  paid  out  in  conformity  to 
their  stipulation,  on  the  order  of  the  undertaker.  In  an  action  by  plaintiff 
for  the  cost  of  the  roof:  Held,  that  any  payments  made  without  the  order 
of  the  undertaker,  were  irregular,  and  cannot  prejudice  plaintiff's  right  to 
recover.  C.  C.  2744.  Judgment  against  defendants  for  the  cost  of  the 
roof.    Dumont  v.  Roman  Catholic  Church  of  Ascension,  538. 
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V.  Obligation  of  the  Parties,  and  Damages  for  Non-Per- 
formance. 

14.  Where  the  object  of  a  contract  is  anything  but  the  payment  of  money,  the 
parties  may  determine  the  sam  that  shall  be  paid  as  damages  for  its  breach, 
and  the  courts  will  lend  their  aid  to  carry  the  agreement  into  effect.  C.  C. 
1928.  Aliler,  where  the  contract  is  to  pay  a  sum  of  money.  In  such  a 
case,  no  damages  exceeding  the  highest  rate  of  interest  allowed  by  law,  can 
be  stipulated.  The  damages  due  for  delay  in  the  performance  of  an  obliga- 
tion to  pay  money,  are  called  interest.  The  creditor  is  entitled  to  such  da- 
mages, without  proTing  any  loss ;  and  he  can  recover  no  more,  no  matter 
what  loss  he  may  have  sustained.      C.  C.  1929. 

Griffin  ▼.  His  Creditors,  216. 

15.  Defendants  having  offered  a  reward  of  a  certain  sum,  for  the  apprehension 
and  conviction  of  any  of  the  persons  engaged  in  the  circulation  of  certain 
counterfeit  bills,  plaintiff,  who  had  arrested  and  procured  the  conviction  of  one 
of  the  persons,  claimed  the  reward.  Defendants  refused  to  pay  the  amount 
on  the  groond  that  they  had  already  paid  the  sum  named  to  others  who  had 
undertaken  to  effect  the  arrest  of  some  of  the  offenders,  but  who  had  not 
succeeded  in  convicting  any.  Held^  that  admitting  that  the  defendants  were 
bound  to  pay  but  one  reward,  the  conviction,  by  the  plaintiff  ^s  procurement, 
entitled  him  to  it.    Van  Buren  v.  The  Citizens^  Bank  of  Louisiana,  379. 

16.  Where  a  party  to  a  contract  enters  into  a  new.  agreement,  by  which  the 
execution  of  the  first  is  rendered  impossible,  the  other  party  will  be  absolved 
from  any  penalty,  for  failing  to  comply  with  its  provisions. 

Gorham  v.  Hayden,  450. 

See  Mexican  Gulp  Railway  Company,  1. 

COSTS. 

Under  the  18th  section  of  the  act  of  28th  March,  1813,  a  Clerk  may  require 
of  an  appellant  security  for  the  costs  of  making  a  transcript  of  the  record,  and, 
if  not  furnished,  he  may  refuse  to  prepare  it.  The  surety  given  in  the  ap* 
peal  bond  is  not  enough.  The  bond  is  conditional,  and  should  the  appellant 
succeed,  the  surety  would  be  discharged.  The  Clerk  has  a  right  to  require 
that  the  security  be  absolute,  and  that  the  solvency  of  the  surety  shall  ap« 
pear  to  his  reasonable  satisfaction.  But  he  exercises  his  judgment  at  his 
peril     State  v.  Phelps,  308. 

COURTS. 

I.  Supreme  Court, 

11.  District  Courts. 

III.  Probate  Courts. 
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IV.  Parish  Courts. 
V.  Commercial  Court  of  New  Orleans. 
VI.  Courts  of  the  United  States. 

I.  Supreme  Court. 

See  Appbal.    Infra  1,  4,  Tf  9- 

II.  District  Courts. 

1.  The  fanctions  of  a  Diatrict  Court  in  relation  to  a  mandate  lasoed  from  the 
Supreme  Coart  to  have  a  judgment  exeeoted,  are  merely  ministerial.  It 
cannot  render  any  new  judgment  which  can  authorize  an  appeal,  or  render 
one  necessary.  Its  duty  is  to  obey  the  mandate,  and  to  order  the  decision 
of  the  Supreme  Court  to  be  recorded  on  its  minutes,  that  it  may  be  legally 
exeeoted.  C.  P.  art.  619.  As  soon  as  this  is  done,  the  party  in  whose 
faror  the  judgment  has  been  rendered,  has  an  absolute,  immediate  right  to 
an  execution,  which  cannot  be  suspended  by  any  subsequent  appeal.  C.  P. 
623,  620.  If  the  mandate  of  the  Supreme  Court  be  not  obeyed,  the  party 
obtaining  the  judgment  most  enforce  it  by  a  mandamus ;  and  he  against  whom 
it  has  been  rendered,  if  he  thinks  himself  injured  by  the  manner  in  which 
the  execution  is  ordered,  must  seek  relief  by  a  supersedeas. 

Lovelace  r.  Taylor,  93. 

III.  Probate  Courts. 

3.  Where  a  defendant  in  an  action  to  recover  a  sum  of  money  dies  pedente 
lile^  if  the  heirs  be  of  age  and  have  accepted  the  succession  unconditionally, 
they  may  be  made  parties,  and  the  suit  must  b<  prosecuted  to  judgment 
in  the  ordinary  courts ;  but  where  the  succession  has  not  been  accepted 
purely  and  simply,  and  is  in  the  hands  of  an  administrator,  curator,  or 
executor,  Courts  of  Probate  have  exclusive  jurisdiction  to  decide  on  all 
claims  for  money  against  it,  and  to  establish  the  rank  of  the  privileges,  ^d 
the  mode  of  payment.    C.  P.  924.    Thomas  v.  Cortes,  44. 

3.  It  does  not  follow  from  the  provisions  of  arts.  21,  120,  and  361  of  the 
Code  of  Practice,  that  actions  shall  not  abate  by  the  death  of  one  of  the 
parties,  but  may  be  continued  between  the  survivor  and  the  heirs  of  the 
deceased,  that  they  must  continue  to  be  prosecuted  in  the  courts  in  which 
they  were  instituted.  All  such  actions  founded  on  claims  for  money,  on  the 
death  of  the  defendant,  must  be  cumulated  with  the  mortuary  proceedings 
in  the  Probate  Court,  and  there  prosecuted  to  judgment,  unless  admitted  by 
the  administrator.  The  creditors  have  the  right  of  contesting  each  other's 
claims  in  a  concurso,  before  the  Probate  Court,  by  which  they  >^iU  be  paid 
a  pro  rata  dividend  in  case  of  the  insolvency  of  the  succession.  Though 
no  express  provision  has  been  made  for  the  transfer  of  such  actions,  the  law 
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lias,  by  ioTeatiag  the  Coart  of  Probates  with  jurisdictioa,  impliedly  coaferred 
the  meaas  aec^ssary  to  its  exercise.  The  transfer  of  the  record  is  neces- 
sary to  the  exercise  of  jarisdictioa  by  the  Probate  Court.    lb. 

4.  As  order  of  seizure  and  sale  cannot  be  obtained  either  from  a  state  court, 
or  a  court  of  the  United  States,  against  mortgaged  property  composing  part 
of  a  succesaion  represented  by  an  executor,  administrator,  or  curator,  and 
in  the  course  of  administration  in  a  Court  of  Probates. 

Lowry  v.  Erwin,  199. 

5.  A  judgment  rendered  by  a  court  of  the  United  Stales,  cannot  be  executed 
by  the  seizure  and  sale  of  the  property  of  an  insolvent  succession,  under  the 
administration  of  an  executor,  curator,  or  administrator.  It  can  only  be 
satisfied  by  presenting  it  to  the  Court  of  Probates,  under  whose  direction 
the  succession  is  being  administered,  for  classification,  and  payment  in  due 
course  of  administration.  Nor  can  a  court  of  the  United  States  issue  an 
order  of  seizure  and  sale,  (executory  process,)  against  property  bebnging  to 
such  a  succession.  It  wants  jurisdiction,  ratione  materia.  Such  jurisdic- 
tion belongs  exclusively  to  the  Court  of  Probates. 

Collier  v.  Stanbrough,  230. 

6.  The  administrator  of  an  estate  is  amenable,  during  his  lifetime,  to  the  Pro- 
bate Court  from  which  he  derives  his  authority  ;  but  where  he  dies  without 
having  rendered  an  account,  it  can  be  rendered  only  in  the  Probate  Court  in 
which  his  own  estate  is  being  administered.  But  a  claim  of  the  person 
who  afVerwards  became  administrator  against  his  intestate,  acquired  before 
he  became  administrator,  must  be  prosecuted  before  the  court  m  which  the 
succession  of  the  intestate  was  opened.     Thomas  v.  Boorgeat,  435. 

7.  A  crop,  made  after  the  dissolution  of  the  community,  by  the  husband,  on 
land  belonging  to  him,  partly  with  his  own  slaves,  and  partly  with  those  of 
the  community,  cannot  be  considered  as  belonging  to  the  community,  nor  be 
included  in  its  settlement  before  the  Probate  Court.  The  husband  is  bound 
to  account  to  the  heir  for  the  value  or  proceeds  of  the  labor  of  the  slaves, 
having  acted  as  his  negotiomm  gcstor  in  the  administration  of  his  property ; 
but  this  has  nothing  to  do  with  the  settlement  of  the  community.  The 
action  of  the  heir,  must  be  brought  before  the  ordinary  tribunals. 

Babin  v.  Nolan,  508. 
See  Parish  Judgb*    Infra  14. 

IV.  Parish  Courts. 

8.  Though  the  Code  of  Practice  (arts.  395,  397,  617,  639,)  provides  that  the 
execution  of  a  judgment  belongs  to  the  court  which  rendered  iti  and  that  an 
opposition,  by  which  a  third  person  pretends  to  be  the  owner  of  the  thing 
seized,  must  be  made  before  the  court  which  gave  the  judgment,  or  issued 
the  order  of  seizure  ;  yet,  where  a  plaintiff  sets  up  title  in  himself  to  a  slave, 
shown  to  be  worth  more  than  three  hundred  dollars,  and  bases  his  injunc- 
tion, or  opposition,  on  his  right  of  ownership,  a  question  is  presented  which 
no  Parish  Court,  except  that  of  the  parish  of  Orleans,  can  try,  the  jorisdic- 
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tion  of  such  coarU  being  limited,  (C.  P.  12d,)  and  no  provision  having  been 
made  for  an  appeal  from  their  decisions  to  the  Supreme  Court.  Such  a 
case  is,  ex  necessitate  rei^  an  exception  to  the  rales  laid  down  for  ordinary 
cases.  Art.  397  must  be  considered  as  only  applicable  to  those  cases  in 
which  the  value  of  the  property  seized  is  within  the  jurisdiction  of  the  coart 
issuing  the  execution  ;  in  other  cases  the  opposition,  or  injunction,  which 
the  Code  of  Practice,  (art.  308,)  considers  a  separate  demand,  even  wheii 
brought  before  the  court  which  granted  the  order  of  seizure,  must  be  taken 
into  a  court  having  jurisdiction,  co-extensive  with  the  right  claimed. 

Hagan  v.  Hart,  427. 

See  Parish  Judge. 

V.  Commercial  Court  of  New  Orleans. 

9.  The  Commercial  Court  of  New  Orleans  has  no  jurisdiction  of  an  action  to 
recover  damages  for  an  illegal  seizure  and  sale  of  property.  Act  14  March, 
1839,  sect.  3.  The  want  of  jurisdiction  in  such  a  case  being  ratione  mate- 
ria, the  Judge  is  bound  to  notice  it,  though  not  pleaded  by  the  defendant. 

Greiner  v.  Thielen,  365. 

VI.  Courts  of  tite  United  States 

10.  An  affidavit  to  disprove  one  made  by  the  opposite  party,  for  the  purpose 
of  removing  a  case  from  a  State  Court  to  a  Circuit  Court  of  the  United 
States,  under  the  12th  section  of  the  act  of  Congress  of  the  24th  September, 
1789,  is  inadmissible.  The  citizenship  of  the  parties  is  a  fact  to  be  shown 
to  the  satisfaction  of  the  court,  and  this  showing  is  necessarily  ex  parte. 
The  order  of  removal  is  not  final ;  it  is  for  the  United  States  Court  to  de- 
cide ultimately  upon  its  jurisdiction,  which  may  remand  the  case  to  the 
State  Court,  should  it  think  itself  without  jurisdiction. 

Franciscus  v.  Surget,  33. 

11.  Under  the  grants  of  jurisdiction  to  the  Circuit  Courts  of  the  United 
States,  by  the  11th  section  of  the  act  of  Congress  of  24  September,  1789, 
those  courts  are  of  limited  jurisdiction,  having  cognizance  not  of  cases  gene- 
rally, but  only  of  a  few,  under  special  circumstances ;  and  the  presumption 
is,  not  that  a  cause  is  within  its  jurisdiction  unless  the  contrary  appears, 
but  that  it  is  without  it,  unless  the  contrary  be  shown.  ' 

Lowry  v.  Erwin,  192. 

12.  A  Circuit  Court  of  the  United  States  is  without  jurisdiction  ratione  per- 
somSf  of  a  suit  between  parties,  all  of  whom  reside  out  of  the  State  in  which 
the  court  is  held.     lb. 

13.  The  provision  of  the  11th  section  of  the  act  of  Congress  of  24  Sept., 
1789,  "  that  the  Circuit  Courts  of  the  United  States  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,"  &c.,  means  that  where  a  citizen  of  the  state  can  sue  in  the 
state  courts  another  citizen  or  resident,  an  alien,  or  a  citizen  of  another 
state  may  institute  a  similar  suit  in  the  Circuit  Coart  of  the  United  States, 
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for  a  simiJar  cause  of  action,  and  that  he  shall  be  entitled  to  the  same  reme- 
dy,   lb. 

14.  A  creditor,  residing  in  another  state,  cannot  sue  in  the  Circuit  Court  of 
the  United  States,  an  executor,  cujrator,  or  administrator  of  an  estate,  in 
course  of  administration  in  a  Court  of  Probates,  as  an  insolvent  estate,  and 
obtain  judgment,  and  issue  execution  thereon  in  violation  of  the  state  laws, 
and  take  the  property  out  of  the  hands  of  the  officer  administering  it,  to  the 
injury  of  the  domestic  creditors.  But  if  such  executor,  administrator,  or 
curator,  refuse  to  admit  the  justice  of  a  debt  claimed  by  an  alien  or  non- 
resident, and  to  class  it  as  an  acknowledged  debt  against  the  succession  to 
be  paid  as  others,  he  may  be  sued  in  the  Circuit  Court  of  the  United  States, 
and  a  judgment  liquidating  the  demand  may  be  obtained ;  but  the  judgment 
must  provide  that  it  is  to  be  paid  in  due  course  of  law,  out  of  the  assets  in 
the  hands  of  the  executor,  &c.,  to  be  administered,  and  no  execution  can 
be  issued  in  favor  of  an  alien  or  non-resident  creditor,  unless  one  could  be 
issued,  in  a  similar  case,  in  favor  of  a  domestic  creditor.     lb. 

15.  Local  laws  of  the  states  can  never  confer  jurisdiction  on  the  courts  of  the 
United  States.  They  can  only  furnish  rules  to  ascertain  the  rights  of  the 
parties,  and  thus  assist  in  administering  the  proper  remedies,  where  juris- 
diction has  been  vested  by  the  laws^of  the  United  States. 

Collier  v.  Stanbrough,  230. 

See   Bankruptcy,   2,   3.      Judgment,   3.      Marshal   op  the 
United  States  in  Louisiana.      Supra  4,  5. 

CURATOR  AD  HOC. 

1.  Acceptance  of  service  of  citation  by  a  curator  ad  hoc  appointed  to  represent 
an  absent  defendant,  will  not  interrupt  prescription  as  to  the  latter.  Art. 
177  of  the  Code  of  Practice  which  provides  for  the  waiver,  or  acknowledg- 
ment of  service,  in  writing,  under  the  signature  of  the  defendant  or  his  at- 
torney, on  the  back  of  the  original  petition,  does  not  apply  to  a  curator  ad 
hoc.  Such  waiver  or  acknowledgment  can  only  be  made  by  the  defendant 
personally,  or  by  the  attorney  whom  he  has  employed.    Hill  v.  Barlow,  142. 

2.  Service  of  a  petition  and  citation  upon  a  curator  ad  hoc,  amounts  to  a  noti- 
fication of  his  appointment.  The  process  must  be  regularly  served,  and 
until  then  he  has  no  capacity  to  act ;  nor  can  he  waive  any  of  the  legal  pro- 
ceedings required  for  the  protection  of  the  rights  of  the  absentee  he  is  called 
upon  to  defend.     lb. 

3.  The  powers  of  a  curator  ad  hoc  must  be  strictly  limited  to  those  conferred 
by  law.  They  cannot  be  extended  to  the  performance  of  any  other  acts 
than  such  as  tend  to  the  defence  of  the  rights  and  interests  of  the  absentee 
whom  he  represents.  He  cannot  waive,  prospectively,  on  behalf  of  his 
client,  the  production  of  legal  evidence ;  nor  bind  him  by  agreeing  to  dis- 
pense with  the  forms  of  law  in  taking  it.  He  cannot  surrender  any  lawful 
means  of  defence,  to  the  injury  of  those  he  represents.    lb. 
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4.  A  curator  ad  hoc,  may  be  appointed  to  represent  an  absent  defendant  in  a 
petitory  action,  as  in  any  other.  Art.  116  of  the  Code  of  Practice,  does  not 
limit  the  right  of  appointment  to  any  particular  class  of  actions. 

Beanmont  t.  Covington,  189. 

5.  Where  a  cnrator  ad  hoc,  is  a  sworn  attorney,  he  will  be  presamed  to  have 
done  his  duty,  i^o,  where  a  second  curator  ad  hoc  has  been  appointed, 
pertdenle  lite,  it  will  be  presumed  that  the  first  appointment  was  Tscaied,  bj 
death,  or  otherwise.    lb. 

DAMAGES. 

Damages  can  be  assessed  only  by  a  jury ;  and  in  suits  before  the  District 
Court  of  the  First  District,  or  the  Parish,  or  Commercial  Conrts  of  New 
Orleans,  the  plaintiff  must  advance  the  compensation  allowed  to  the  jurors 
by  the  17tb  sect  of  the  act  of  10th  February,  1841,  where  the  defendant 
has  not  done  so.     C.  P.  313. 

Liles  T.  Now  Orleans  Canal  and  Banking  Company,  273. 

See  Appeal,  28.    Injunction,  2,  6.    Offences  and  Quasi- 

Offences. 

DISMISSION  OF  ACTION. 
See  Judgment,  11. 

DISCONTINUANCE. 

A  plaintiff  may  discontinue  his  action,  at  any  time  before  judgment  has  been 
rendered,  on  paying  the  costs.  C.  P.  491.  But  he  has  no  right  to  call 
upo|i  the  court  for  a  judgment  of  nonsuit.  As  a  general  mle,  when  the 
plaintiff  does  not  make  out  his  case,  the  judgment  against  him  should  be  one 
of  nonsuit ;  but  there  are  circumstances  wiiich  render  this  rule  inapplicable, 
and  which  ought  to  be  considered  sufficient  to  put  an  end  to  the  matter  in 
litigation.  Such  circumstances,  growing  out  of  the  evidence,  are  to  be  left 
to  the  sound  and  legal  discretion  of  the  court,  without  any  interference  on 
the  part  of  the  parties.     Crocker  v.  Tnrnstall,  354. 

DOMICIL. 

1.  Service  of  petition  and  citation,  within  the  enclosures  of  a  plantation  on 
which  the  defendant  resides,  on  a  free  person,  apparently  above  the  age  of 
fourteen,  shown  to  have  resided  at  the  time  on  the  same  plantation,  but  not 
in  the  dwelling  house  with  defendant,  is  sufficient.  Per  Curiam,  The 
whole  plantation  was  the  domicil  of  the  defendant,  and  service  on  a  person 
living  on  it,  was  good.     C.  P.  189.    Maxwell  v.  Collier,  86. 
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9.  Articles  42,  43,  44  of  the  Civil  Code,  provide  for  a  change  of  domieil  only 
as  to  persons  already  residents  of  the  state,  and  not  as  to  those  coming  from 
other  states.  As  to  them,  an  actual  residence  of  tweWe  months  within  the 
statSy  is  required,  before  a  domicO  can  be  acquired.    Lowry  y.  Erwin,  193. 

DONATIONS  INTER  VIVOS. 

1.  A  donation  inter  vivos  of  real  estate,  made  while  the  Code  of  1808,  was  in 
force,  is  null  and  Toid,  unless  executed  before  a  Notary  Public,  and  two 
witnesses,  and  accepted  in  express  terms  by  the  donee  during  the  life  of  the 
donor.    Book  III.  tit.  II.  arts.  63,  54.    Packwood  t.  Dorsey,  329. 

2.  A  donation  inter  vivos  of  real  property,  null  for  want  of  the  formalities  pre- 
scribed by  law,  cannot  be  ratified  by  any  confirmative  act  on  the  part  of  the 
donor ;  nor  wOl  the  voluntary  execution  of  the  donation  by  the  donor,  pre- 
vent him  from  pleading  its  nullity.  Code  of  1808,  Book  III.  tit.  III.  art. 
239.  But  the  confirmation,  ratification,  or  voluntary  execution  of  such  a 
donation  by  the  heirs  or  assigns  of  a  donor,  after  his  death,  will  render  it 
binding  on  them.     lb.  art.  240.     lb. 

3.  Contracts  are  solemn,  or  ordinary.  As  the  latter  depend  for  their  validity 
on  the  ascertained  will  of  the  parties,  the  formalities  prescribed  in  relation 
to  them  are  only  probationis  causa^  and  may  be  supplied  by  confirmation  or 
ratification ;  while  as  to  the  former,  the  formalities  required  being  solemni* 
tatis  causa,  and  essential  to  their  validity  and  legal  existence,  cannot  be  sop- 
plied  by  any  ratification,  express  or  implied.  Of  this  class  are  donations 
inter  vivos,     lb. 

DONATIONS  MORTIS  CAUSA. 

1.  The  testimony  of  a  Probate  Judge,  in  whose  office  a  will  should  have  been 
deposited,  that  he  had  seen  the  will  in  his  office,  but  had  searched  for  it  in 
vain,  cannot  authorize  the  introduction  of  parol  evidence  of  its  contents,  and 
of  its  having  been  proved  and  ordered  to  be  executed,  where  the  minutes  of 
the  Probate  Court  are  not  produced,  nor  alleged  to  have  been  mislaid,  lost, 
or  destroyed.  Such  evidence,  though  admitted  without  objection,  would  be 
insufficient  to  establish  the  will.    Dash  v.  Dosson,  11. 

2.  It  is  not  necessary  that  a  testament  made  in  another  State  should  be  exe- 
cuted according  to  the  forms  prescribed  by  our  laws  to  have  effect  here.  It 
is  sufficient  that  it  be  clothed  with  all  the  formalities  prescribed  for  its  va- 
lidity in  the  place  where  it  was  made,  by  the  laws  of  which  its  form  is  to 
be  governed.    C.  C.  1589.    Jones  v.  Hunter,^235. 

3.  Where  a  will  executed  in  another  State  has  been  admitted  to  probate  there, 
by  a  court  of  competent  jurisdiction,  it  will  be  presumed  that  the  formalities 
required  by  the  laws  of  that  State  were  complied  with,  and  that  the  judg- 
ment of  the  court  was  rendered  after  due  and  legal  proceedings.  No  ob- 
jection that  it  was  not  proved  according  to  those  laws  will  be  listened  to. 

lb. 
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4.  An  omittion  to  state,  in  the  certificates  appended  to  an  exempli  cation  of  a 
will  and  of  the  probate  thereof  in  another  State,  that  the  Judge  who  certi- 
fies to  the  correctness  of  the  copy  is  the  presiding  Judge,  is  immaterial, 
where  it  is  well  known  that  the  Probate  Courts  of  that  State  are  composed 
of  but  a  single  Judge.    Act  of  Congress  of  26th  May,  1790.    lb. 

5.  Though  a  will,  made  in  another  State  according  to  its  laws,  may  have 
efiect  and  be  executed  here,  its  dispositions  or  effect,  where  the  property 
disposed  of  is  situated  here,  must  be  governed  by  our  laws — lege  ret  siUt — 
not  by  the  law  of  the  place  of  its  execution.     C.  C.  10,  483.    lb. 

6.  The  acknowledgment  of  an  Ulegitiraate  child  in  a  will,  is  sufficient  to  entitle 
such  child,  when  not  a  colored  one,  to  be  considered  a  duly  acknowledged 
natural  child,  and  to  receive  as  such.     C.  C.  221,  226,  227.     lb. 

7.  Art.  1589,  of  the  Civil  Code,  creates  no  exception  to  the  rule,  that  the 
transmission  of  immoveable  property  situated  in  this  State,  whether  by  in- 
heritance or  testamentary  disposition,  most  be  according  to  our  laws.    lb. 

8.  A  disposition  in  favor  of  a  natural  child  or  children,  cannot  exceed  one-fourth 
of  the  property  of  the  testator,  if  he  leave  a  legitimate  brother  or  sister,  or 
one-third,  if  he  leave  more  remote  collateral  relations.  C.  C.  1473.  The 
remainder  of  his  estate  must  go  to  his  legitimate  relations.    lb.  1474.    lb. 

EMANCIPATION  OF  SLAVES. 

A  mother,  a  slave,  having  been  emancipated,  her  infant  child,  about  eight  months 
old,  was  suffered  to  remain  with  her  until  the  death  of  her  former  owner, 
when  the  child  was  sold  with  the  other  property  of  the  deceased.  The 
child  was  then  about  twelve  or  thirteen  years  old.  Held,  that  the  circum- 
stance of  the  child's  being  left  with  its  mother  at  so  tender  an  age,  cannot 
be  considered  as  evidence  of  an  intention  to  permit  the  enjoyment  of  liberty, 
within  the  meaning  of  art.  3510  of  the  Civil  Code ;  and  that  the  prescription 
of  ten  years  established  by  that  article  is  not  applicable  to  such  a  case. 

Verdun  ▼.  Splane,  530. 

ERROR. 

1.  In  an  action  by  the  plaintiffs,  as  assignees  of  a  prison-bounds  bond,  against 
the  surety,  parol  evidence  is  admissible  to  prove  a  variance  between  the 
names  of  the  assignees  on  the  bond  and  those  of  the  plaintiffs,  to  be  bnt  a 
clerical  error.    Guion  t.  Ford,  84. 

2.  The  statement  of  the  title  of  the  case,  and  of  the  court  from  which  the  ap- 
peal is  taken,  written  at  the  head  of  the  opinions  prepared  by  the  Judges  of 
the  Supreme  Court,  is  not  required  by  law.  It  forms  no  part  of  the  judg- 
ment, and  when  erroneous  may  be  disregarded.    Lovelace  t.  Taylor.  92. 

3.  Plaintiff  having  sued  his  lessee  levied  a  provisional  seizure  on  goods  belong- 
ing to  defendants,  sub-lessees.  The  seizure  was  released  on  the  defendants 
endorsing  a  note  drawn  to  their  order  by  plaintiff's  tenant,  for  the  amount 


Digitized  by 


Google 


INDEX.  679 

of  the  rent  doe  to  him  by  the  latter.  To  an  action  on  the  note  defendants 
pleaded  error  and  want  of  consideration.  Per  Curiam-  After  having  en- 
dorsed the  note  as  a  compromise,  and  prevented  the  plaintiff  from  testing 
his  right  to  seize  their  goods,  defendants  cannot  be  allowed  to  urge  that  thej 
owed  nothing  to  the  plaintiff  or  his  lessee,  and  that  they  are  not  bound  bj 
their  endorsement,  becanse  it  was  given  to  release  an  unlawful  seizure,  under 
the  mistaken  belief  that  their  goods  were  liable  for  the  rent  due  to  the  plain- 
tiff. C.  C.  3045.  Millaudon  v.  Worsley,  374. 
4.  Where  there  was  error  on  the  part  of  the  vendor  in  delivering,  and  on  the 
part  of  the  vendee  in  receiving  the  possession  of  property  sold,  such  pos- 
session cannot  serve  as  a  basis  for  the  prescription  of  ten  years ;  as  where 
lands  resold  by  a  purchaser  from  the  United  States,  having  been  erroneously 
located,  the  possession  in  conformity  thereto  was  necessarily  erroneous. 

Kittridge  v.  Landry,  477. 

See  Agency,  12.    Contracts,  3.    Evidence,  23.    Experts,  2. 

EVIDENCE. 

I.  Onus  Probandi. 
II.  Presumption, 

III.  Interest  of  Witness. 

IV.  Examination  of  Witness. 

V.  Commission  to  take  Testimony. 

VI.  Judicial  Records  and  Proceedings,  and  Copies  thereof. 
VII.  Non-Judicial  Records  and  other  Public  Instruments^  and 

Copies  thereof 
VIII.  Admissibility  of  Parol  Evidence  to  show  Clerical  Errors^ 
or  to  Explain,  Alter  or  Destroy,  Written  Instruments. 
IX.  Admissibility  of  Evidence  under  the  Pleadings. 
X.  Secondary  Evidence. 
XI.  Evidence  of  Particular  Persons. 

1.  Parti€9. 

2.  Agentt. 

XII.  Evidence  in  Particular  Actions. 

1.  In  Aetum$for  At9ault  and  Battery. 

9.  In  Aetiont  mi  Billt  §f  Exchange  and  Promi$99ry  Notes. 

3.  In  Suite  for  Freedom. 

4.  In  Actions  on  Joint  Contracts. 

5.  In  Petitory  and  Possessory  Actions. 

6.  In  Actions  for  Separation  from  Bed  and  Boards  and  of  Property. 

7.  In  Actions  for  the  Settlement  of  the  Community  of  Oains. 

8.  In  Proceedings  Via  Bxeeutiva^ 
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T.  Onus  Probandu 

I.  Where  on  an  application  for  a  monition  nnder  the  act  of  10th  March,  18349 
by  a  parchaser  at  a  Sheriff's  sale,  for  the  purpose  of  confirming  bis  title  to 
the  property  purchased,  it  is  alleged  by  the  party  opposing  the  homologation 
of  the  sale,  that  the  previous  advertisements  required  by  law  were  not  made, 
the' onus  prohandi  is  on  the  petitioner.  They  are  essential  to  the  validity  of 
the  sale,  and  must  be  proved  when  denied.     Ex  parte  Murray,  74. 

3.  Where  in  an  action  on  a  note,  defendant  claimed  credit  for  a  sum  proved  to 
have  been  paid  to  plaintiff,  but  the  latter  alleged  that  the  payment  was  made 
in  discharge  of  another  debt :  Held,  that  it  was  for  the  plaintiff  to  show 
that  he  was  the  holder  6f  another  obligation,  which  had  been,  or  ought  to 
have  been  credited  with  the  amount.     Mann  v.  Major,  475. 

II.  Presumption. 

3.  The  husband  being  the  head  and  master  of  the  community,  all  contracts 
entered  into  during  the  marriage,  must  be  considered  as  made  by  him,  and 
for  his  advantage,  whether  made  in  his  own  name,  or  in  the  names  of  both 
husband  and  wife.  C.  C.  2371,  2372, 2373.  This  presumption  can  only 
be  destroyed  by  positive  proof  that  the  consideration  of  the  contract  enured 
to  the  separate  .advantage  of  the  wife.  The  acknowledgment  made  by  the 
wife  in  the  instrument  itself,  cannot  avail  the  creditor. 

Prudhomme  v.  Edens,  64. 

4.  Where  a  curator  ad  hoc,  is  a  sworn  attorney,  he  will  be  presumed  to  have 
done  his  duty.  So  where  a  second  curator  ad  hoc,  has  been  appointed, 
pendente  lite,  it  will  be  presumed  that  the  first  appointment  was  vacated,  by 
death  or  otherwise.     Beaumont  v.  Covington,  189. 

5.  By  the  common  law  the  assent  of  creditors  will  be  presomed,  in  case  of 
an  assignment  to  a  trustee  for  the  benefit  of  all  the  creditors,  where  no  re- 
lease or  other  condition  is  stipulated  by  the  debtor,  and  the  property  is  to  be 
distributed  among  all  the  creditors  pro  rata.  This  assent  is  presumed  oo 
the  ground,  that  the  trust  must  be  for  their  benefit.  , 

Fellows  V.  Commercial  and  Rail  Road  Bank  of  Vicksborg,  246. 

6.  Where  the  name  of  a  party  forms  a  part  of  the  commercial  name  of  a  part- 
nership against  whom  a  judgment  has  been  obtained,  it  is,  at  least,  j»rmM 
facie  evidence  that  he  was  a  member  of  the  firm  ;  and  a^.  fa,  levied  on  his 
property  to  satisfy  the  judgment,  will  be  maintained,  unless  it  be  shown  that 
he  was  not  a  member.     Mary  v.  Lampr6,  314. 

7.  The  law  raises  no  presimiption  of  fraud  from  the  fact  that  the  vendor  and 
vendee  were  brothers-in-law.    AUard  v.  AUard,  320. 

See  Insoltbnt,  12. 

III.  Interest  of  Witness. 

8.  An  objection  to  a  witness  on  the  ground  that  a  suit  was  pending  against 
him,  by  the  same  plaintiff,  for  other  tracts  of  land,  claimed  under  the  i 
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tiUe,  and  that  he  had  set  up  the  same  defence,  goes  to  his  credibOity,  and 
not  to  his  competency,  he  being  interested  in  the  qaestion,  but  not  in  the 
case.    Brooks  ▼.  Nonris,  175. 

9.  Objections  to  a  verdict  and  Judgment,  on  the  ground  that  one  of  the  witnes- 
ses was  interested,  cannot  avail  a  party  to  the  action,  who  did  not  appear  at 
the  trial,  and  object  to  the  witness ;  nor  woald  such  an  objection  support  an 
action  of  nullity ;  mnch  less  could  a  mere  guardian  of  property  attached  in 
the  suit,  question,  collaterally,  the  correctness  of  the  decision  on  such 
grounds.     Cressap  v.  Winchester,  458. 

IV.  Examination  of  Witness. 

10.  Where  a  witness  has  not  been  interrogated  in  the  inferior  court  as  to  his 
means  of  knowing  a  signature  to  which  he  testified,  no  objection  to  the  want 
of  a  disclosure  of  such  means,  can  avail  after  appeal. 

Berryman  v.  Dahlgren,  188. 

11.  Evidence  taken  in  an  action  against  the  owners  of  a  steamer,  for  an  inju- 
ry done  to  a  vessel  of  plaintiffs  by  the  steamer  of  the  defendants,  to  which 
action  the  captain  of  the  steamer  is  not  a  party,  is  not  binding  on  him. 

Davis  V.  Houren,  255. 

V.  Commission  to  take  Testimony, 

13.  The  deposition  of  a  witness  must  be  reduced  to  writing  by  himself,  by  a 
magistrate,  or  by  an  indifferent  person.  It  is  inadmissible,  if  drawn  up  in 
the  hand- writing  of  the  party,  or  of  his  counsel. 

Union  Bank  of  Louisiana  v.  Lamothe,  5. 

VI.  Judicial  Records  and  Proceedings^  and  Copies  thereof. 

13.  The  proch'Verbal  of  the  adjudication  of  property  sold  by  a  Court  of  Pro- 
bates is  evidence  of  the  sale,  and  no  act  under.the  signatures  of  the  parties, 
is  necessary  to  perfect  it.    Faulk  v.  Pennell,  26. 

14.  A  copy  of  a  decree  of  a  District  Court  of  the  United  States  sitting  in 
Bankruptcy,  certified  under  the  signature  of  the  Clerk,  appointing  an  as- 
signee to  the  estate  of  a  bankrupt,  and  ordering  him  to  give  secnrity  in  a 
certain  sum  for  the  faithful  discharge  of  his  duties,  is  sufficient  evidence  of 
the  authority  of  the  person  so  appointed  to  sue  as  assignee,  where  the  ex- 
ception does  not  state  the  grounds  on  which  plaintiff's  capacity  is  denied. 
It  will  not  be  presumed  that  the  certificate  was  delivered,  before  the  person 
so  appointed  had  complied  with  the  orders  of  the  court. 

Faures  t.  Metoyer,  75. 

15.  The  return  of  the  Sheriff  on  n.  fieri  facias  is  not  conclusive  as  to  the  facts 
stated  by  him,  and  the  purchaser  cannot  be  prejudiced  by  it.  Parol  evidence 
is  admissible  to  explain  any  ambiguity  in  it,  and  to  show,  beyond  the  con- 
tents of  the  return,  that  the  formalities  required  by  law  for  the  validity  of 
Sheriff's  sales  had  been  complied  with,  and  how  they  were  fulfilled. 

Succession  of  Goodrich,  107 
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16.  One  claiming  under  a  Sheriff's  sale  who  prodoces  the  jadgment,  execatlon, 
and  Sheriff's  retam,  showing  the  adjudication  to  him,  has  nothing  else  to 
show  in  support  of  his  title.  It  is  for  the  opposite  party  to  establish  any  ir- 
regularity or  informality  in  the  sale.    lb. 

17.  Where  a  will  executed  in  another  State  has  been  admitted  to  probate 
there,  by  a  court  of  competent  jurisdiction,  it  will  be  presumed  that  the  for- 
malities required  by  the  laws  of  that  State  were  complied  with,  and  that  the 
judgment  of  the  court  was  rendered  after  doe  and  legal  proceedings.  No 
objection  that  it  was  not  proved  according  to  those  laws  will  be  listened  to. 

Jones  T.  Hunter,  835. 

18.  An  omission  to  state,  in  the  certificates  appended  to  an  exemplification  of  a 
will  and  of  the  probate  thereof  in  another  State,  that  the  Judge  who  certi- 
fies to  the  correctness  of  the  copy  is  ih€  Presiding  Judgt^  is  inunaterial, 
where  it  is  well  known  that  the  Probate  Courts  of  that  State  are  compoeed 
of  but  a  single  Judge.    Act  of  Congress  of  26th  May,  1790.    lb. 

10.  An  adjudication  of  succession  property  made  and  recorded  by  a  Clerk  of 
a  Court  of  Probates  legally  appointed,  is,  of  itself,  a  complete  title.  C.  C. 
2601.     Rousseau  v.  T^te,  471. 

80.  Where  it  is  expressly  denied  that  one,  who  styles  himself  the  Clerk  of  a 
Court  of  Probates,  by  whom  an  adjudication  of  succession  property  was 
made,  is,  or  was  such,  the  certificate  of  the  Judge  of  the  court,  at  the  foot 
of  the  procU  verbal  of  the  sale  drawn  up  by  such  Clerk,  in  which  he  styles 
himself  the  duly  commissioned  Clerk  of  the  Court,  that  the  copy  is  a  true 
one  from  the  original  on  file  in  his  office,  is  insufficient  to  establish  his  ap- 
pointment, there  being  no  general  law  authorizing  Probate  Judges  to  a^^point 
Clerks  to  their  courts.    lb. 

81.  Where  experts,  appointed  by  the  Court,  are  not  shown  to  have  been  sworn, 
and  their  report  does  not  appear  to  have  been  homologated,  it  may  be  con- 
tradicted by  other  evidence.    Mooney  t.  Cage,  494. 

VII.  Non-Judicial  Records  and  other  Public  Instruments^  and 
Copies  thereof. 

82.  Cases  which  would  be  decided  according  to  the  laws  of  another  State  if  in 
evidence,  must,  in  the  absence  of  proof  of  those  laws,  be  governed  by  our 
own.    Stone  v.  Minor,  29. 

33.  A  patent  from  the  United  States  for  a  part  of  their  public  lands  is  condn- 
sive,  unless  attacked  for  error  or  fraud.    Carter  v.  Monetti,  82. 

84.  An  admission  in  a  treaty  between  the  United  States  and  a  tribe  of  Indians, 
as  to  the  limits  of  the  territory  occupied  by  the  latter,  is  only  binding  on  the 
government,  and  those  claiming  under  it  after  the  date  of  the  treaty ;  it  is 
not  conclusive  on  those  who  had  previously  acquired  righte.  The  latter 
may  go  behind  the  treaty,  and  show  that  the  whole  proceeding  was,  aa  to 
them,  fraudulent  and  void.    Brooks  v.  Norris,  175. 

85.  A  receipt  from  the  Reoeiver  of  Public  Moneys  for  the  price  of  lands  pur* 
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chased  from  the  United  Stfttes,  is  sufficient  evidence  of  title  to  enable  the 
purchaser  to  maintain  an  action.  Beaumont  ▼.  Covington,  189. 
26.  The  decisions  of  the  Register  of  the  Land  Office  and  Receiver  of  Public 
Moneys  in  Louisiana,  in  relation  to  confirmed  land  claims  which  may  conflict 
or  interfere  with  each  other,  under  the  powers  conferred  by  the  sixth  sec- 
tion of  the  act  of  Congress  of  3d  March,  1831,  are  not  binding  on  the  parties. 
The  act  does  not  take  from  the  courts  the  right  of  investigating  and  deciding 
on  such  claims,  aiVer  those  officers  have  acted  thereon. 

Terrell  v.  Chambers,  843. 

Vin.  Admissibility  of  Parol  Evidence  to  show  Clerical  Errors, 
or  to  Explairiy  Alter  or  Destroy^  Written  Instruments. 

37.  In  an  action  by  the  plaintiffs,  as  assignees  of  a  prison-bounds  bond,  against 
the  surety,  parol  evidence  is  admissible  to  prove  a  variance  between  the 
names  of  the  assignees  on  the  bond  and  those  of  the  plaintiffs,  to  be  but  a 
clerical  error.    Guion  v.  Ford,  84. 

28.  The  stipulations  in  a  contract  of  sale,  by  authentic  act,  cannot,  between 
the  parties  or  their  representatives,  be  destroyed  or  weakened  by  parol  evi- 
dence.   Nothing  but  a  counter-letter  can  have  that  effect. 

Citizens  Bank  of  Louisiana  v.  Tucker,  443. 

29.  Defendant,  in  answer  to  an  action  on  his  note,  averred  that  plaintiff  had 
received  a  certain  other  note  to  be  collected  from  the  endorser  thereof,  and 
the  proceeds  applied  to  the  payment  of  the  note  sued  on  ;  that  he  had  neg- 
lected to  protest  the  note  so  given,  thereby  discharging  the  endorser ;  and 
that  the  amount  of  this  note  should  be  considered  as  so  much  paid  towards 
the  note  sued  on.  Defendant  annexed  to  his  answer  plaintiff's  receipt, 
which  stated  that  he  had  received  the  note  '*  ^  recauvrir  contre  P.  /.'*  the 
endorser.  Defendant  having  offered  witnesses  to  prove  that  the  note  re- 
ceived by  plaintiff  was  given  in  final  discharge  of  the  note  sued  on,  the  evi- 
dence was  excluded  below,  on  the  ground  that  it  was  inconsistent  with  the 
receipt  annexed  to  the  answer.  On  appeal :  Held,  that  the  evidence  should 
have  been  received.    Mann  v.  Major,  475. 

See  15  Supra. 

IX.  Admissibility  of  Evidence  under  the  Pleadings. 

30.  A  plea  of  payment  will  not  authorize  evidence  of  an  adverse  claim  in  com- 
pensation not  equaUy  liquidated  with  plaintiff's  demand.  C.  C.  2205.  C. 
P.  367.    Maxwell  v.  Collier,  86. 

X.  Secondary  Evidence. 

31.  The  testimony  of  a  Probate  Judge,  in  whose  office  a  will  should  have  been 
deposited,  that  he  had  seen  the  will  in  his  office,  but  had  searched  for  it  in 
vain,  cannot  authorize  the  introduction  of  parol  evidence  of  its  contents,  and 
of  its  having  been  proved  and  ordered  to  be  executed,  where  the  minutes  of 
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the  Probate  Court  are  not  prodaced,  nor  alleged  to  have  been  mislaid,  lost, 
or  destroyed.  Such  evidence,  though  admitted  without  objection,  woald  be 
insufficient  to  establish  the  will.     Dash  v.  Dosson,  11. 

32.  Recognilive  acts  do  not  exempt  the  party  offering  them  from  the  necessity 
of  producing  the  primordial  title,  unless  its  tenor  be  therein  specially  set 
forth.     C.  C.  2261.     Brooks  v.^Norris,  175. 

33.  Recognitive  acts  are  either  ex  cerla  scienlia  or  in  forma  commutU.  The 
former  said  to  be  in  forma  speciali  et  disposilivay  are  those  in  which  the  pri- 
mordial title  is  set  forth :  they  are  equivalent  to  the  original  title  in  the  event  of 
its  loss,  and  prove  its  existence  against  the  person  making  it,  dispensing  with 
its  production.  Recognitive  acts  in  forma  communis  are  those  in  which  the 
tepor  of  the  primordial  title  is  not  set  forth,  serving  only  to  confirm  it  so 
far  as  it  is  true,  and  to  interrupt  prescription  ;  they  do  not  prove  its  exis- 
tence, nor  dispense  with  its  production.    lb. 

33.  By  the  common  law,  where  the  recital  of  a  deed  points  to  higher  evi- 
dence in  the  power  of  the  party,  the  withholding  of  which  creates  suspicion 
of  fraud  or  unfairness,  the  party  will  be  held  to  account  for  the  non-produc- 
tion of  the  higher  evidence,  before  the  recital  can  avail  him.     lb. 

34.  On  an  application  for  a  mandamus  to  compel  the  erasure  of  the  mortgages 
existing  on  property  sold  by  order  of  a  Probate  Court,  the  declaration  i>f 
the  applicant  is  not  the  best  evidence  of  the  sale ;  the  proces-verbal  of  the 
sale  and  adjudication  should  have  been  produced. 

French  v.  Prieur,  299. 

XI.  Evidence  of  Particular  Persons. 

1.  Parties, 

35.  Where  a  party  to  whom  interrogatories  have  been  propounded,  states  facts 
not  closely  connected  with  those  as  to  which  he  has  been  questioned,  the 
opposite  party  should  move  to  strike  out  such  irrelevant  matter. 

Wells  V.  Hickman,  1. 

36.  Where  a  defendant,  after  having  obtained  several  continuances,  moves 
for  leave  to  file  an  amended  answer  propounding  interrogatories  to  the 
plaintifif,  a  resident  of  another  State,  evidently  merely  for  delay,  permission 
will  be  refused.    Yeatman  v.  Henderson,  81. 

37.  Under  art.  351  of  the  Code  of  Practice,  a  party  to  an  action  to  whom  in- 
terrogatories are  propounded  can  be  required  to  answer,  in  open  court,  only 
when  he  resides  in  the  parish  where  the  court  sits.  Where  his  residence 
is  out  of  the  parish,  but  within  the  State,  it  is  the  duty  of  the  party  pro- 
pounding the  interrogatories  to  obtain  from  the  court  a  commission  directed 
to  some  Judge,  or  Justice  oft  he  Peace,  in  the  parish  in  which  the  party  in- 
terrogated resides,  to  receive  his  answers ;  or  the  interrogatories,  if  unan- 
swered, cannot  be  taken  pro  confessis,     C.  P.  352. 

Crocker  v.  Tumstall,  354. 
38.  Defendant  claimed  to  be  the  owner  of  a  slave  under  a  notarial  act  of  sale, 
executed  to  him  on  the  26th  of  March.      Plaintiff,  cited  in  warranty  as  tXie 
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tepteseutative  of  the  alleged  Tendor,  offered  ia  evidence  a  letter  from  the 
defendant  to  the  latter,  dated  in  that  month,  the  day  not  mentioned,  in 
which,  after  stating  that  he  has  not  title  to  a  suflScient  number  of  negroes  to 
obtain  a  loan  which  he  desired,  he  requests  the  alleged  vendor  '*  to  send  him 
an  act  of  sale  for  the  slave*^  sued  for  "for  the  present.^  Held^  that  this  was 
a  counter-letter,  showing  that  there  was  no  sale  as  between  the  parties. 

Cox  T.  Camp,  425. 

39.  A  verbal  sale  of  a  slave  is  good  against  the  vendor,  only  when  acknow* 
lodged  by  him,  under  oath,  in  answer  to  interrogatories,  and  where  there 
was  actual  delivery  of  the  slave.  C*  C.  2355.  Where  the  answer  denies 
the  sale,  it  cannot  be  contradicted  by  the  evidence  of  witnesses.  lb.  3419. 
Were  it  permitted,  the  prohibition  of  the  law  as  to  testimonial  proof  of  ver- 
bal sales  of  real  estate,  or  slaves,  would  be  evaded,  by  alleging  fraud,  and 
propounding  interrogatories,  and,  when  answered  in  the  negative,  by  offer* 
ing  testimony  under  the  pretence  of  contradicting  the  answers. 

Haydel  v.  BetU,  428. 

%  Agents* 

40.  An  account  rendered  by  an  agent  to  his  principal  is  conclusive  against  the 
formeri  unless  he  show  clearly  errors  or  omissions  to  his  prejudice. 

Mornay  v.  fiordelais,  318. 

XII.  In  Particular  Actions, 

J.  In  Actions  for  AssauU  and  Battery, 

41.  In  answer  to  an  action  for  an  assault  and  battery,  defendant  alleged  that 
.  plaintiff'had  been  assaulted  in  consequence  of  having  attempted  to  excite  de* 

fendant's  slaves  to  insurrection.  Defendant  offered  to  prove  that,  immedi- 
ately before  the  assault,  he  (defendant)  had  "  said,  that  he  had  been  told  by 
a  person,  who  had  heard  it  from  a  slave,  that  plaintiff*  was  endeavoring  to 
induce  defendant's  negroes  to  run  away/'  On  objection  i  Held,  that  the 
evidence  was  inadmissible.  Gardiner  y.  Cross,  4544 
49.  In  an  action  for  damages,  for  an  assault  and  battery  and  slander,  evi' 
dence  as  to  the  plaintiff'^s  character  is  inadmissible,  even  in  mitigation  of 
damages.    lb. 

2.  In  Actions  an  BiUs  of  Exchange  and  Promissory  Notes* 
See  Biuii  of  Exohangb  and  PaoMiMoar  Notes,  7,  15,  19  to  264 

3.  In  Suits  for  Freedom, 
43.  A  mother,  a  slave,  having  been  emancipated,  her  infant  child,  about  eight 
months  old,  was  suffered  to  remain  with  her  until  the  death  of  her  former 
owner,  when  the  child  was  sold  with  the  other  property  of  the  deceased  i 
The  child  was  then  about  twelve  or  thirteen  years  old.  Held,  that  the  cir- 
cumstance of  the  child's  being  left  with  its  mother  at  so  tender  an  age,  can- 
not be  considered  as  evidence  of  an  intention  to  permit  the  enjoyment  of 
liberty,  within  the  meaning  of  art.  3510  of  the  Civil  Code  ;  and  that  the  pre* 
Vol.  VL  74 
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Bcription  of  ten  years  esteblisned  by  that  article  is  not  applicable  to  sach  a 
case.    Verdan  v.  Splane,  530. 

4.  In  Actions  on  Joint  Contracts, 

44.  Where  it  is  not  proved  that  one  of  the  defendants  in  an  aetion  to  enforce 
a  joint  obligation,  ever  entered  into  it,  there  must  be  a  judgment  as  in  case 
of  nonsuit.    Bourgerol  ▼.  AUard,  351. 

5.  In  Petitory  and  Possessory  Actions, 

45.  The  evidence  of  a  single  witness  is  sufficient  to  prove  permisaion  to  a  third 
person  to  settle  upon  land  belonging  to  a  party. 

Metoyer  y.  Larenandiere,  139. 

46.  Parol  evidence  is  inadmissible  to  prove  that  plaintiff  was  the  owner  of  the 
land  in  dispute,  and  leased  it  to  the  defendant,  and  that  the  latter  committed 
a  fraud  in  converting  it  to  his  possession.  It  would  tend  to  make  out  a 
title  to  real  estate  by  parol.    lb. 

6.  In  Actions  for  Separation  from  Bed  and  Board,  and  of  Property. 

47.  Prima  facie  evidence  of  the  claims  of  the  wife  is  not  sufficient  to  autho- 
rize her  to  obtain  a  judgment  against  her  husband,  when  those  claims  are  to 
be  settled  and  liquidated  contradictorily  with  the  creditors  of  the  husband, 
or  third  persons,  as  to  whom  the  proof  must  be  conclusive.  She  must  show 
that  money  alleged  to  have  been  received  by  him,  was  paid  into  his  hands, 
or  converted  to  his  individual  use.    C.  C.  3367. 

Oliver  v.  Her  Husband,  36. 

48.  A  reconciliation  between  a  husband  and  wife,  after  the  f&cts  which  might 
have  authorized  a  suit  for  separation,  is  a  bar  to  such  an  action.  C.  C. 
149.  Nor  can  this  provision  be  evaded  by  praying  for  a  divorce,  or  a  sepa- 
ration a  mensa  et  thoro^  by  way  of  reconvention.  To  succeed  in  such  a  de- 
mand, sufficient  legal  cause  for  a  separation  must  be  shown  to  have  occurred 
since  the  reconciliation.     C.  t.  E.,  135. 

7.  In  Actions  for  the  Settlement  of  the  Community  of  Oains. 

49.  All  the  effects  which  the  spouses  reciprocally  possess  at  the  time  of  the 
dissolution  of  the  marriage,  ar6  presumed  to  be  common  effects  or  gains, 
unless  they  satisfactorily  prove  which  of  such  effects  they  brought  into  mar- 
riage, or  have  been  given  to  them  separately,  or  they  have  respectively  in- 
herited.   C.  C.  2374.     Babin  v.  Nolan,  508. 

50.  Pr6of  that  a  husband  received  a  certain  sum  during  the  existence  of  the 
community,  in  payment  of  a  debt  due  to  him  individually,  is  not  sufficient  to 
charge  the,  community  with  the  amount,  when  there  is  no  evidence  that  the 
community  was  benefitted  by  it,  or  that  it  was  used  in  the  purchase  of  com- 
munity property.     lb. 

6.  In  Proceedings  Via  Executisa, 

51.  The  proccs'verbal  of  a  sale,  made  by  a  Parish  Judge,  by  which  a  mortgage 
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18  retained  and  daly  recorded,  is  fall  evidence  of  the  mortgagee,  except  for 
the  iasuing  of  ezeontory  procese.  For  this  purpose,  and  to  give  to  the  evi- 
dence that  authenticity  required  by  law,  it  must  be  shown,  that  the  proch- 
verbal  was  signed  by  the  Judge  in  the  presence  of  two  witnesses,  and  that 
the  note,  identified  with  the  mortgage  by  the  paraph  of  the  notary,  was 
signed  by  the  party.     C.  P.  733.    Faulk  v.  Pinnell,  36. 

EXECUTION. 

1.  Art.  624,  of  the  Code  of  Practice,  which  declares,  that  one,  in  whose  favor 
a  judgment  has  been  rendered  which  is  subject  to  appeal,  cannot  take  out 
execution  until  ten  days  shall  have  elapsed,  counting  from  the  notification 
to  the  opposite  partjr,  must  be  construed  in  connection  with  art.  575,  of  the 
same  Code,  and  be  understood  as  excluding  Sundays  from  the  ten  days.  It 
could  not  have  been  intended  to  allow  an  execution,  so  long  as  the  defendant 
is  entitled  to  a  suspensive  appeal. 

Dayton  v.  Commercial  Bank  of  Natchez,  17. 

S.  An  injunction  against  an  execution  prematurely  issued,  will  not  be  perpe- 
tuated where  the  creditor  will  be  entitled  to  take  out  another  execution  as 
soon  as  the  injunction  against  the  first  is  perpetuated.  All  that  the  injured 
party  can  expect  is,  to  be  relieved  from  the  payment  of  costs  and  damages, 
having  had  the  benefit  of  all  the  delay  to  which  he  was  entitled.     lb. 

3.  Where  an  execution  has  been  unlawfully  issued,  every  thing  done  under  it, 
is  null  and  void.     Holmes  v.  Hemken,  51. 

4.  The  functions  of  a  District  Court  in  relation  to  a  mandate  issued  from  the 
Supreme  Court  to  have  a  judgment  executed,  are  merely  ministerial.  It 
cannot  render  any  new  judgment  which  can  authorize  an  appeal,  or  render 
one  necessary.  Its  duty  is  to  obey  the  mandate,  and  to  order  the  decision 
of  the  Supreme  Court  to  be  recorded  on  its  minutes,  that  it  may  be  legally 
executed.  C.  P.  art.  619.  As  soon  as  this  is  done,  the  party  in  whose 
favor  the  judgment  has  been  rendered,  has  an  absolute,  immediate  right  to 
an  execution,  which  eannot  be  suspended  by  any  subsequent  appeal.  C.  P. 
623,  629.     Lovelace  v.  Taylor,  92. 

5.  The  possession  of  a  debtor  against  whom  a  judgment  has  been  rendered,  is 
divested  by  the  legal  seizure  under  sl  fieri  facias,  and  is  vested  in  the  Sheriff 
until  the  property  is  disposed  of.  He  is  regarded  as  the  rightful  possessor, 
and  can  maintain  an  action  of  trespass  against  any  person  disturbing  him  in 
such  possession.  It  is  his  duty  to  take  the  property  into  actual  possession. 
If  it  be  a  plantation,  it  remains  sequestered  in  his  custody  until  the  sale,  and 
he  may  appoint  a  keeper  or  manager ;  and  if  resisted  in  the  execution  of  his 
orders,  may  employ  force,  and  summon  the  posse  comitalus,  C.  P.  656  to 
662,  and  762.    Winn  v.  Elgee,  100. 

0.  The  return  of  the  Sheriff  on  a  fieri  facias  is  not  conclusive  as  to  the  facts 
stated  by  him,  and  the  purchaser  cannot  be  prejudiced  by  it.  Parol  evi- 
ydenoe  is  admissible  to  explain  any  ambiguity  in  it,  and  to  show,  beyond  the 
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coDtento  of  the  retarn,  that  the  formalities  required  by  law  for  the  validitj 
of  Sheri^a'  sales  had  been  ccmiplied  with,  and  how  they  were  fulfilled. 

Succession  of  Goodrich,  107. 

7.  Dowry  being  the  effects  which  the  wife  brings  to  the  husband  to  support 
the  expenses  of  the  marriage,  (C.  C.  S317,)  the  income  from  it,  though  be- 
longing to  the  husband,  is  intended  to  help  him  to  support  the  charges  of  the 
marriage,  such  as  the  maintenance  of  the  husband  and  wife,  their  children* 
&c.  lb.  2399.  Such  income  cannot  be  seized  under  execution,  or  made 
liable  to  the  payment  of  debts,  the  object  of  the  law  being  to  secure  to  the 
family,  ui^der  any  circumstances,  the  means  of  existence.  The  act  of  22d 
March,  1842,  chap.  128,  which  provides  that  the  Sheriff  shall  in  no  ease 
seize  the  income  of  dotal  property,  was  merely  declaratory  of  the  law  previ* 
ously  in  force.     Buard  v.  De  Russy,  111*  ^ 

8.  If  the  goods  of  one  who  has  been  declared  a  bankrupt  under  the  act  of  18<I1, 
be  seized  in  execution  and  sold,  before  possession  has  been  taken  by  the  as* 
signee,  they  may  be  recovered  in  an  action  against  the 'Sheriff,  or  the  plain* 
tiff  in  execution,  if  he  accompanied  the  Sheriff,  or  specially  directed  the 
seizure.     Lewis  v.  Fisk,  159. 

0.  A  creditor,  residing  in  another  state,  cannot  sue  in  the  Circuit  Court  of 
the  United  States,  an  executor,  curator,  or  administraror  of  an  estate,  in 
course  of  administration  in  a  Court  of  Probates,  as  an  insolvent  estate,  and 
obtain  judgment,  and  issue  execution  thereon  in  violation  of  the  state  laws, 
and  take  the  property  out  of  the  bands  of  the  officer  administering  it,  to  the 
injury  of  the  domestic  creditors.  But  if  such  executor,  administrator,  or 
curator,  refuse  to  admit  the  justice  of  a  debt  claimed  by  an  alien  or  non« 
resident,  and  to  class  it  as  an  acknowledged  debt  against  the  succession  to 
be  paid  as  others,  he  may  be  sued  in  the  Circuit  Court  of  the  United  States, 
and  a  judgment  liquidating  the  demand  may  be  obtained ;  but  the  judgment 
must  provide  that  it  is  to  be  paid  in  due  course  of  law,  out  of  the  assets  in 
the  hands  of  the  executor,  &c.,  to  be  administered,  and  no  execution  can 
be  issued  in  favor  of  an  alien  or  non-resident  creditor,  unless  one  could  be 
issued,  in  a  similar  case,  in  favor  of  a  domestic  creditor. 

Lowry  v.  Erwin,  19S. 

10.  A  judgment  rendered  by  a  court  of  the  United  States,  cannot  be  executed 
by  the  seizure  and  sale  of  the  property  of  an  insolvent  succession,  under  tlw 
administration  of  an  executor,  curator,  or  administrator.  It  can  only  be 
satisfied  by  presenting  it  to  the  Court  of  Probates,  under  whose  direction 
the  succession  is  being  administered,  for  classification,  and  payment  in  due 
course  of  administration.     Collier  t.  Stanbrough,  330. 

11.  The  privilege  of  a  vendor  on  the  unpaid  price  of  property  sold  by  an 
agent  who  has  made  a  cessio  horutnimy  is  superior  to  that  acquired  by  levy* 
ing  a^.  fa,  on  notes  given  for  the  price,  in  the  bands  of  an  attorney  of  the 
insolvent  before  his  cession.     C.  C.  3215.    C.  P.  722. 

Caseaux  t.  His  Creditors,  S68. 

12.  A  seizure  under  a  ^. /a.,  *' of  any  money,''  which  the  party  in  whose 
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hands  the  seizare  was  made,  "  has  now  or  may  hereafter  have  in  Tirtae  of 
his  office  of  Jadicial  seqaesttator,**  will  not,  as  against  other  creditors  of  the 
debtor  whose  property  was  sequestered,  embrace  any  fnnds  not,  at  the  time, 
in  the  hands  of  the  sequestrator.  Per  Curiam.  A  sura  of  money  which 
may  or  may  not  be  received,  without  any  specification  of  amount,  even  by 
conjecture  or  approximation,  is  a  thing  too  vague  to  form  the  object  of  a 
seizure.    Murphy  v.  Thielen,  888. 

13.  Where  the  name  of  a  party  forms  a  part  of  the  commercial  name  of  a  part- 
nership against  whom  a  judgment  has  been  obtained,  it  is,  at  least,  prima 
facie  evidence  that  he  was  a  member  of  the  firm ;  and  ^fi.fa,  levied  on  his 

property  to  satisfy  the  judgment,  will  be  maintained,  unless  it  be  shown  that 
he  was  not  a  member.    Mary  v.  Lampr^,  314. 

14.  Plaintiff  having  a  judgment  against  defendants  as  commercial  partners, 
seized  under  a^./a.,  a  judgment  obtained  in  a  court  of  original  Jurisdiction 
by  two  of  the  partners  against  the  third  in  an  action  for  a  settlement  of  the 
partnership.  One  of  the  partners,  \kho  had  been  appointed  a  receiver  in  the 
last  suit,  having,  '^  receiver,  enjoined  the^./a.,  deposited  a  sum  of  money 
in  court  to  represent  the  bond  and  surety  required  .for  the  injunction.  The 
judgment  seized  being  reversed  on  appeal,  the  injunction  was  discontinued 
without  objection  on  the  part  of  the  plaintiff,  who,  under  a  second  fi.  fa, 
Seized  the  money  deposited  in  court,  and  took  a  rule  on  the  defendants  to 
show  cause  why  it  should  not  be  paid  to  him  towards  the  satisfaction  of  his 
execution.  Held^^zX  the  rule  should  be  discharged  :  that,  had  abend  been 
executed,  it  ought  to  have  been  signed  by  the  party  as  receiver ;  that  the 
deposit  was  in  lieu  of  it ;  that,  unless  the  contrary  be  shown,  it  must  be  pre- 
sumed that  the  money  deposited  was  in  the  party^s  hands  as  receiver ;  that, 
as  such,  he  was  an  officer  of  the  court  below,  in  the  natnre  of  a  judicial  se- 
questrator, and  bound  to  account  to  it  for  all  the  funds  coming  into  his  hands ; 
and  that  the  court  from  which  the^.  fa.  was  issued,  had  no  power  to  with* 
draw  the  funds  from  the  control  of  the  court  in  whose  custody  they  were. 

Nelson  v.  Conner,  339. 

15.  Where  the  return  on  ^fi.fa,  stafes,  that  it  was  levied  on  the  proceeds  of 
the  sale  of  certain  slaves  seized  and  advertised  to  be  sold  at  a  future  day,  at 
the  suit  of  another  party,  the  plaintiff  in  the  execution  will  acquire  no  pri- 
vilege entitling  him  to  be  paid  by  preference,  out  of  the  proceeds.  Per 
Curiam*  The  slaves  themselves  were  not  seized,  and  the  proceeds  of  the 
sale  were  not  in  existence  at  the  time,  and  could  not,  therefore,  be  taken 
possession  of.  To  entitle  a  seizing  creditor  to  the  privilege  conferred  by 
arts.  722,  733  of  the  Code  of  Practice,  the  thing  seized  must  be  taken  pos- 
session of  by  the  officer  ;  otherwise,  there  is  no  seizure. 

Goubeau  v.  New  Orleans  and  Nashville  Rail  Road  Company,  345. 

16.  Defendants,  in  the  absence  of  plaintiff,  seized  under  a^.  fa.  against  a  third 
person,  furniture  belonging  to  the  plaintiff,  and  sold  it.  The  plaintiff's  land- 
lord afterwards  claimed  and  received  the  proceeds,  in  virtue  of  his  privilege 
on  the  furniture  for  rent.    In  an  action  for  the  valne  of  the  furniture  against 


Digitized  by 


Google 


590  INDEX. 

the  Sheriff  and  the  seixing  creditors,  there  was  a  jadgment  for  the  defend- 
ants. On  appeal :  Heldj  that  the  court  below  erred ;  that  it  is  no  excuse  for 
the  defendants,  if  their  acts  were  illegal  and  caused  damage  to  the  plaintiff, 
that  they  gained  nothing  by  them,  and  that  another  got  the  money  they  were 
endeavoring  to  obtain ;  that  the  course  pursued  by  the  defendants  compelled 
the  landlord  to  assert  his  claim,  and  that  it  is  not  shown  that  he  would,  in 
the  absence  of  the  plaintiff,  have  taken  any  step  to  have  the  furniture  sold. 
Case  remanded.    Lawrence  v.  Hozey,  385. 

See  Sale,  VII. 

EXECUTORY  PROCESS. 

1.  The  proccS'Verhal  of  a  sale,  made  by  a  Parish  Judge,  by  which  a  mortgage 
is  retained  and  duly  recorded,  is  full  evidence  of  the  mortgage,  except  for 
the  issuing  of  executory  process.  For  this  purpose,  and  to  give  to  the  evi- 
dence that  authenticity  required  by  law,  it  must  be  shown,  that  the  proceS' 
verbal  was  signed  by  the  Judge  in  the  pre^nce  of  two  witnesses,  and  that 
the  note,  identified  with  the  mortgage  by  the  paraph  of  the  notary,  was 
signed  by  the  party.     C.^P.  733.     Faulk  v.  Pinnell,  26. 

5.  The  holder  of  a  note  secured  by  mortgage,  signed  by  one  since  deceased, 
cannot  obtain  an  order  of  seizure  and  sale.  He  is  only  entitled  to  a  judg- 
ment to  be  paid  in  concurso^  according  to  his  rank  relatively  to  the  other 
creditors,  and  in  the  due  course  of  administration.     Erwin  v.  Lowry,  28. 

3.  A  judgment  rendered  against  one  in  another  State,  in  an  action  in  which 
the  defendant,  after  having  pleaded,  withdrew  his  plea,  is  not  a  judgment  by 
default,  in  the  meaning  of  art.  747,  of  the  Code  of  Practice,  and  an  order  of 
seizure  and  sale  may  be  issued  thereon.  A  judgment  by  default,  according 
to  the  laws  of  this  State,  takes  place  only  where  the  defendant  has  neither 
appeared,  nor  answered.     Stone  v.  Minor,  29. 

4.  The  clause  de  nonalienando  in  an  act  of  mortgage,  relieves  the  mortgagee 
from  the  necessity  of  pursuing  all  the  steps  required  in  an  hypothecary  ac- 
tion in  ordinary  cases.     Dodd  v.  Crain,  58. 

6.  On  an  appeal  from  an  order  of  seizure  and  sale,  the  only  question  is,  whether 
the  Judge  had  sufficient  evidence  before  him  to  authorize  his^/.  Such  an 
order  cannot  be  set  aside  on  account  of  subsequent  irregularities  in  the  ex- 
ecution of  it,  as  not  notifying  the  proper  parties,  &c.  Redress  must  be 
sought  by  other  proceedings.    lb. 

6.  Judgments  in  this  State  upon  those  rendered  in  other  States,  must  render 
them  executory  according  to  their  tenor,  whether  via  executtva^  or  by  de- 
creeing their  execution  in  an  ordinary  action.    Maxwell  v.  Collier,  86. 

7.  Executory  process  by  seizure  and  sale,  is  a  summary  and  severe  remedy, 
and  the  formalities  prescribed  by  law  must  be  strictly  complied  with,  or  the 
property  will  not  be  transferred,  and  the  purchaser  acquire  no  title. 

Lowry  v.  Erwin,  193. 
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8.  To  support  a  sale  by  a  Sheriff  or  Marshal,  ander  an  order  of  seizare  and 
sale,  there  must  be  a  Talid  jadginent,  by  a  court  of  competent  jurisdiction ; 
otherwise  the  title  will  not  be  divested.  Where  there  is  a  total  want  of  ju* 
risdiction,  the  proceedings  are  noil  and  void ;  and  the  competency  of  the  tri- 
bunal may  be  inquired  into.    lb. 

9.  An  order  of  seizure  and  sale  cannot  be  obtained  either  from  a  state  court, 
or  a  court  of  the  United  States,  against  mortgaged  property  composing  pa^ 
of  a  succession  represented  by  an  executor,  administrator,  or  curator,  and 
in  the  course  of  administration  in  a  Court  of  Probates.    lb. 

10.  Until  the  notice  required  by  art.  735  of  the  Code  of  Practice  to  be  given 
to  a  debtor,  on  an  application  for  an  order  of  seizure  and  sale  against  mort- 
gaged property,  has  been  given,  and  the  time  has  elapsed,  the  order  directing 
the  seizure  is  not  a  final  judgment,  and  no  executory  proceedings  can  be  had 
under  it.    lb. 

11.  A  judgment  rendered  by  a  court  of  the  United  States,  cannot  be  executed 
by  the  seizure  and  sale  of  the  property  of  an  insolvent  succession,  under 
the  administration  of  an  executor,  curator,  or  administrator.  It  can  only 
be  satisfied  by  presenting  it  to  the  Court  of  Probates,  .under  whose  direc- 
tion the  succession  is  being  administered,  for  classification,  and  payment 
in  due  course  of  administration.  Nor  can  a  court  of  the  United  States 
issue  an  order  of  seizure  and  sale,  (executory  process,)  against  property 
belonging  to  such  a  succession.  It  wants  jurisdiction,  ratione  materia. 
Such  jurisdiction  belongs  exclusively  to  the  Court  of  Probates. 

Collier  v.  Stanbrough,  330. 

13.  A  third  possessor,  personally  liable  for  the  debt,  is  not  entitled  to  the  ex- 
ceptions which  one  not  so  bound,  might  oppose  to  the  creditor's  hypotheca- 
ry action,  and  cannot  relinquish  the  property  mortgaged.  C.  C.  3366, 
3368.    Twichel  v.  Andry,  407. 

13.  Though  but  one  instalment  of  a  debt  secured  by  a  mortgage  by  authentic 
act,  be  due,  an  order  of  seizure  and  sale  may  be  obtained  for  the  whole 
amount  of  the  debt,  hot  the  sale  must  be  on  terms  of  credit  corresponding 
with^the  periods  at  which  the  remaining  instalments  fidl  due. 

Robinson  v.  Aubert,  461. 

EXPERTS. 

1.  Where  experts,  appointed  by  the  Court,  are  not  shown  to  have  been  sworn, 
and  their  report  does  not  appear  to  have  been  homologated,  it  may  be  con- 
tradicted by  other  evidence.    Mooney  v.  Cage,  494. 

S.  A  court,  by  which  experts  have  been  appointed,  is  not  bound  to  adopt  their 
report.  Any  error  in  it  may  be  corrected  ;  another  report  may  be  ordered ; 
or,  rejecting  the  report  altogether,  the  court  may  adopt  any  conclusion 
which  the  evidence,  adduced  contradictorily  by  the  parties  before  the  ex- 
perts, or  before  the  court,  may  warrant  and  justice  require.  C.  P.  443, 
461,  458, 461.    Babin  v.  Nolan,  508. 
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FIERI  FACIAS. 
Sec  Execution.    Sale,  VII. 

FOREIGN  LAWS. 

1.  Cases  which  would  be  decided  according  to  the  laws  of  aopther  State,  if  hi 
evidence,  most,  in  the  absence  of  proof  of  those  laws,  be  goremed  by  oar 
own.     Stone  v.  Minor,  39.-^Allen  r.  Allen,  104. 

3.  Qaestions  which  concern  oar  own  citizens^  although  growing  out  of  the 
constitutional  or  legislative  provisions  of  another  State,  will  be  regarded  as 
new  ones,  where  there  is  a  conflict  between  the  tribnnals  of  the  State  and 
of  the  United  States  as  to  their  proper  construction. 

Cotton  T.  Brien*  115. 

FRAUD- 
See  Contracts,  3.    Eitidence,  7,  23.    Insolyekct,  9. 

HOLY  THINGS. 
See  Sacred  Things. 

HUSBAND  AND  WIFE. 

I.  Law9  regulating  Rights  of  Husband  and  Wife. 
II.  Dotal    and  Paraphernal  Property,  and  of   the   Wtfe^s 
Mortgage  and  Privilege. 

III.  Community  of  Gains. 

IV.  Contracts  of  the  ^Wife. 

V.  Authorisation  to  Sue  or  be  Suedf  and  Citation  of  Married 

Woman. 
VI.  Separation  of  Property. 
VII.  Separation  from  Bed  and  Boards  and  Divorce. 

I.  Laws  regulating  Rights  of  Husband  and  Wife. 

1.  The  rights  of  married  persons  are, not  to  be  regulated  by* the  laws  of  the 
State  in  which  the  marriage  is  celebrated,  when  it  appears  that  it  was  their 
intention  to  remove  immediately,  and  fix  their  residence  in  another  country. 

AUen  Y.  Allen,  104. 

II.  Dotal  afid  Paraphernal  Property,  and  of  the  Wife^s  Mort- 
gage and  Privilege. 
fi.  The  paraphernal  property  of  a  married  woman  is  presumed  by  law  to  be 
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under  the  xnanagemeiit  of  her  hnsband,  onless  administered  by  her  separate- 
ly and  alone. .  C.  C.  2361,  3382.     Piockney  y.  MulhoUan,  41. 

3.  The  property  which  a  wife  inherits  daring  marriage,  is,  according  to  the^ 
laws  of  this  State,  separate  and  paraphernal.    Allen  t.  Allen,  104. 

4.  Dowry  being  the  effects  which  the  wife  brings  to  the  husband  to  support 
the  expenses  of  the  marriage,  (C.  C.  2317,)  the  income  from  it,  though  be- 
longing to  the  hnsband,  is  intended  to  help  him  to  support  the  charges  of 
the  marriage,  such  as  the  maintenance  of  the  husband  and  wife,  their  child- 
ren, &c.  lb.  2329.  Snch  income  cannot  be  seized  under  execution,  or 
made  liable  to  the  payment  of  debts,  the  object  of  the  law  being  to  secure  to 
the  (amily,  under  any  circumstances,  the  means  of  existence.  The  act  of 
22d  March,  1842,  chap.  128,  which  provides  that  the  Sheriff  shall  in  no  case 
seize  the  income  of  dotal  property,  was  merely  declaratory  of  the  law  pre- 
▼iously  in  force.    Board  t.  De  Rus^y,  111.'  f 

6.  The  words  "  or  otherwise  disposed  of  the  samt^^  in  art.  2367,  of  the  Civil 
Code,  apply  not  to  the  price  of  the  paraphernal  property  sold  by  the  wife, 
but  to  the  property  itself,  or  its  value,  when,  in  any  other  case  than  that  of 
a  sale  by  the  wife,  the  husband  has  disposed  of  it  for  his  individual  interest. 
The  legal  mortgage  given  to  the  wife,  by  that  article,  on  all  the  property  of 
her  husband  for  the  reimbursement  of  the  value  of  her  paraphernal  property, 
is  not  confined  to  the  ease  of  the  sale  of  the  property,  but  extends  to  all 

.  cases  where  the  husband  receives  money  for  his  wife  or  disposes  of  her  pro- 
perty in  any  way  for  his  individual  benefit,  and  it  attaches  from  the  moment 
of  such  receipt  or  conversion.    Compton  v.  Her  Husband,  170. 

6.  Though  the  wife  has  a  right  to  adminster  personally  her  paraphernal  pro- 
perty, without  the  authorization  of  her  husband,  and,  even  where  sho  has 
left  its  administration  to  him,  may  resume  it  at  any  time,  yet  if,  during  his 
administration,  he  has  sold  any  part  of  it,  she  has,  under  art.  2367,  a  mort- 
gage on  his  property  for  its  value.     lb. 

III.  Community  of  Gains. 

7.  The  husband  being  the  head  and  master  of  the  community,  all  contracts 
entered  into  daring  the  marriage,  must  be  considered  as  made  by  him,  and 
for  his  advantage,  whether  made  in  his  own  name,  or  in  the  names  of  both 
husband  and  wife.  C.  C.  2371,  2372,  2373.  This  presumption  can  only 
be  destroyed  by  positive  proof  that  the  consideration  of  the  contract  enured 
to  the  separate  advantage  of  the  wife.  The  acknowledgment  made  by  the 
wife  in  the  instrument  itself,  cannot  avail  the  creditor. 

Prudhomme  y.  Edens,  64. 

8.  A  surviving  wife  who  has  omitted  to  cause  an  inventory  to  be  made  of  the 
effects  left  by  her  husband,  however  inconsiderable,  in  the  manner  prescribe 
ed  for  beneficiary  heirs,  cannot  renounce  the  community.  It  is  not  enough 
that  she  present  a  petition  to  the  Probate  Court,  praying  that  an  inventory 
may  be  made ;  she  must  see  that  it  is  done.  C.  C.  2379, 2380, 2381, 2382. 
She  is  bound  to  point  out  to  the  Judge  all  the  effects  of  the  communityi  the 
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coDoealment  or  making  away  with  any  part  of  which,  will  render  her  in- 
capable of  renouncing.    lb.  9387.     Chaponan  ▼.  Kimball,  94. 

9.  All  the  efibots  which  the  epoaeee  reciproeally  posseaa  at  the  time  of  the 
diseolQtion  of  the  marriage,  are  presumed  to  be  common  effects  or  gains 
unless  they  satisfactorily  prove  which  of  such  effects  they  brought  into  mar- 
riage,  or  have  been  given  to  them  separately,  or  they  have  respectively  in- 
herited.    C,  C.  2374.     Babin  t.  Nolan,  508, 

'  10.  To  ascertain,  after  the  dissolotion  of  a  matrimonial  oommunity,  the  in- 
crease or  improvements  in  the  valae  of  the  hereditary  property  of  either  of 
the  spouses,  during  the  marriage,  from  the  common  labor  or  expense,  the 
proper  course  is,  to  estimate  the  value  of  the  property  at  the  time  of  the  dis- 
solution of  the  community,  in  the  situation  in  which  it  was  at  the  date  of 
the  marriage,  and  its  real  value,  with  all  the  improvements  existing  thereon, 
at  the  time  of  such  dissolution ;  and  the  difference  between  the  two  esti- 
mates will  form  the  increased  or  improved  value,  to  one-half  of  which  the 
other  spouse  will  be  entitled,  on  the  settlement  of  the  oommonity.  C.  C. 
2877.  lb. 
U-  Proof  that  a  husband  received  a  certain  sum  during  the  existence  of  the 
community,  in  payment  of  .a  debt  due  to  him  individually,  is  not  sufficient  to 
charge  the  community  with  the  amount,  where  there  is  no  evidence  thai 
the  community  was  benefitted  by  it,  or  that  it  was  used  in  the  purchase  of 
community  property.  lb. 
12.  A  crop,  made  after  the  dissointion  of  the  community,  hy  the  husband,  oq 
land  belonging  to  him,  partly  with  his  own  slaves,  and  partly  with  those  of 
the  community,  cannot  be  considered  als  belonging  to  the  community,  nor  be 
included  in  its  settlement  before  the  Probate  Court.  The  husband  is  bound 
to  account  to  the  heir  for  the  value  or  proceeds  of  the  labor  of  the  slaves, 
having  acted  as  his  negotiorum  gtstor  in  the  administration  of  his  property ; 
but  this  has  nothing  to  do  with  the  settlement  of  the  o<Mnmunity.  The 
action  oi  the  heir,  most  be  brought  before  the  ordinary  tribunals.    lb. 

IV,  Contracts  of  the  Wife. 

}3.  Where  an  endorser,  the  wife  of  the  maker  of  a  note,  oould  not  sue  the 
latter,  her  endorsee  cannot,    Doll  v.  Thcurer,  276. 

H.  A  husband  can  contract  with  his  wife  only  in  the  oases  speoiaDy  anthorix-^ 
ed  by  law.    lb. 

15.  Where  a  wifb  is  a  public  merchant  carrying  on  a  separate  trade,  she  is  in 
no  way  under  the  control  of  her  husband  so  far  as  her  trade  ia  concerned, 
and  needs  no  authorization  from  him  to  do  any  act  in  relation  to  it.  C.  C. 
128.  And  where  she  occupies  as  a  sub-tenant  part  of  a  building  leased  by 
the  husband,  the  owner  of  the  building  will  acquire,  by  operation  of  law,  oo 
her  separate  property  contained  in  the  shop  occu|ned  by  her,  a  right  of 
pledge  for  the  payment  of  his  rent,  to  the  full  extent  of  her  debt  to  the  prin» 
pipal  lessee.     C.  C.  2675,  2676,  2677.    Deslix  t.  Jonc,  29^, 

See  Contracts,  18. 
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V.  Authoritation  to  Sue  or  be  Sued,  and  Citation  of  a  Married 

Woman. 
I64  A  single  citation  is  sufficient  where  the  defendants,  sued  as  tutrix  and  co- 
tutor  of  certain  minors,  are  husband  and  wifoi     C.  P.  183.    And  when  not 
separated  from  bed  and  board)  its  service  on  either  will  be  good.    lb.  192. 

Qaines  ▼.  Morris,  4. 

17.  A  married  woroaOj  not  separated  from  bed  and  boards  cannot  sue  or  be 
sued,  without  the  authorisation  of  her  husbaUd,  or  that  of  the  Judge  before 
whom  the  suit  is  brought.  Nor  can  she  appeal  from  a  judgment  rendered 
against  her*  without  hsTing  been  so  authorised. 

Cony  V.  Dudley^  177. 

18.  The  omission  of  a  plaintiff  in  an  action  against  a  married  woman,  to  cause 
her  to  be  authoritedj  either  by  her  husband  or  the  courts  to  defend  the  suit, 
rendering  the  proceedings  absolutely  null,  will  be  noticed  by  the  coart, 
though  it  escape  the  attention  of  the  parties,  tn  such  a  case  the  judgment 
may  be  reversed^  and  the  case  remanded  to  enable  the  plaintiff  to  have  the 
opposite  party  legally  authorised  to  defend  the  action. 

Robinson  t.  Butler,  78. 

19.  The  insoltency  of  a  husband,  i^ho  has  made  a  surrender  of  his  property, 
does  not  deprive  him  of  his  marital  poller  of  appearitig  in  court  to  assist  his 
wife,  nor  prevent  his  being  made  a  defendant  for  that  purpose*    C.  P.  118. 

Twichel  t.  Andry,  407. 

Vl.  Separation  of  Property* 
eo.  Prima  faeit  evidence  of  the  claims  of  the  wife  is  not  sufficieut  to  aatho- 
rize  her  to  obtain  a  judgment  against  her  husband,  when  those  clahns  are 
to  be  settled  abd  liquidated  contradictorily  with  the  creditors  of  the  husband, 
or  third  persons,  as  to  whom  the  proof  must  be  conclusive.  She  must  show 
that  money  alleged  to  have  been  received  by  him^  was  paid  into  his  handsi 
or  converted  to  his  Individual  use.    C.  C.  2367. 

Oliver  v»  Ser  Husband,  36. 

21.  Any  creditor  of  the  husband  who  alleges,  that  he  has  been  aggrieved  by 
a  judgment  for  a  separation  of  property  between  the  spouses,  may  appeal 

*  therefrom,  thoagh  not  a  party  to  the  suit  in  the  lower  court*     C*  P.  571. 
C.  C.  2408.     Compton  v.  tier  Husband,  170. 

22.  A  wife  may  obtain  a  separation  of  property,  though  she  brought  no  dowry 
in  marriage,  and  have  no  actual  rights  or  claims  against  her  husband,  which 
can  be  endangered  by  the  disorder  of  his  affairs,  where  the  habits  or  cir- 
cumstauces  of  her  husband  render  it  necessary  to  preserve  for  her  family 
the  earnings  she  may  aflertrards  derive  from  .her  industry  or  talents.  Her 
right  to  a  separation  is  not  limited  to  the  cases  mentioned  in  art.  2399  of  the 
Civil  Code.    Bavock  v.  Barcy,  342. 

23.  A  judgment  for  a  separation  of  property  between  a  husband  and  wife,  is 
retroactive  as  far  back  as  the  day  on  which  the  petition  was  filed.    C.  C< 
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2406.  The  coinmoDity  of  acquets  is  dissolved  from  that  time ;  and  purchases 
made  by  the  wife  between  the  date  of  the  demand  and  that  of  the  judgment 
of  separation,  must  be  viewed  as  made  on  her  own  account . 

Dagas  T.  Her  Husband,  527. 

VII.  Separation  from  Bed  and  Board,  and  Divorce. 

24.  A  reconciliation  between  a  husband  and  wife,  af\er  the  facts  which  might 
have  authorized  a  suit  for  separation,  is  a  bar  to  such  an  action.  C.  G.  149. 
Nor  can  this  provision  be  evaded  by  praying  for  a  divorce,  or  a  separation 
a  mensa  tt  thoro,  by  way  of  reconvention.  To  succeed  in  such  a  demand, 
sufficient  legal  cause  for  a  separation  must  be  shown  to  have  occurred  since 
the  reconciliation.    C.  v.  E.,  135. 

25.  A  wife,  proved  to  have  been  guilty  of  adultery,  cannot  claim,  on  her 
part,  a  divorce  from  her  husband,  on  account  of  his  having  killed  the  man 
with  whom  the  act  was  committed.  The  provision  of  the  act  of  2d  April, 
1832,  sect.  1,  which  declares  **  that  whenever  a  husband  or  wife  charged 
with  an  infamous  offence,  shall  actually  have  fled  from  justice  and  gone  be- 
yond the  jurisdiction  of  the  State,  the  husband  or  wife  of  such  fugitive  may 
claim  a  divorce,  on  producing  proof  to  the  Judge  who  tries  the  petition  for 
divorce,  that  his  or  her  husband  or  wife  has  actually  been  guilty  of  such 
infamous  offence,  and  has  so  fled  from  justice,*'  never  contemplated  such  a 
case.    lb. 

26.  A  husband  who  obtained  a  divorce  on  account  of  adultery  on  the  part  of 
his  wife,  entrusted  with  the  custody  of  the  issue  of  the  marriage.    lb. 

IMMOVEABLES. 

See  Moveables. 

INDIAN  TRIBES. 

The  Spanish  government  never  acknowledged  any  primitive  title  in  the  In- 
dian tribes  to  lands  on  this  continent.    Brooks  v.  Norris,  175. 

See  Caddo  Indians. 

INJUNCTION. 

1.  Where  defendant  is  in  possession  of  a  judgment  for  a  certain  sum,  payable 
in  specie,  from  which  no  appeal  has  been  taken,  an  allegation  by  the  party 
against  whom  it  was  rendered,  that,  by  the  original  contract,  he  was  entitled 
to  discharge  the  debt  in  the  notes  of  a  particular  bank,  oannot  be  inquired 
into  on  an  application  to  enjoin  the  execution.  Such  a  defence  should  have 
been  urged  in  the  original  suit  in  which  the  judgment  was  rendered,  under 
which  the  execution  was  issued. 

Dayton  t.  Commercial  Bank  of  Natchez,  17. 
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2.  An  injunction  against  an  execution,  prem&tarely  issued,  will  not  be  perpe- 
tuated where  the  creditor  will  be  entitled  to  take  out  another  execution  as 
soon  as  the  Injunction  against  the  first  is  perpetuated.    All  that  the  injured 

.  party  can  expect  is,  to  be  relieved  from  the  payment  of  costs  and  damages, 
having  had  the  benefit  of  all  the  delay  to  which  he  was  entitled.     lb. 

3.  Any  error  committed  by  a  Justice  of  the  Peace,  in  proceediogs  on  an  appli- 
cation for  the  removal  of  a  tenant  under  the  act  of  3d  March,  1819,  relative 
to  landlord  and  tenant,  can  only  be  corrected  by  an  appeal  to  the  Parish 
Court,  or  by  an  action  of  nullity.  In  case  of  the  refusal  of  the  Justice  to  al- 
low an  appeal,  the  remedy  is  by  mandamus.  An  injunction  will  not  lie  from 
a  District  Court,  to  stay  the  proceedings  under  such  a  judgment  of  removal. 

McLean  v.  Carroll,  43. 

4.  It  is  not  necessary  that  a  Parish  Judge,  in  granting  an  injunction  in  the  ab- 
sence of  the  District  Judge,  should  direct  in  his  order  into  what  court  it  is 
to  be  made  returnable.  It  is  the  duty  of  the  clerk  to  issue  the  writ  accord- 
ing to  law.     Hagan  v.  Hart,  427. 

5.  Though  the  Code  of  Practice  (arts.  395,  397,  617,  629,)  provides  that  the 
execution  of  a  judgment  belongs  to  the  court  which  rendered  it,  and  that  an 
opposition,  by  which  a  third  person  pretends  to  be  the  owner  of  the  thing 
seized,  must  be  made  before  the  court  which  gave  the  judgment,  or  issued 
the  order  of  seizure  ;  yet,  where  a  plaintiff  sets  up  title  in  himself  to  a  slave, 
shown  to  be  worth  more  than  three  hundred  dollars,  and  bases  his  injunc- 
tion, or  opposition,  on  his  right  of  ownership,  a  question  is  presented  which 
no  Parish  Court,  except  that  of  the  pariah  of  Orleans,  can  try,  the  jurisdic- 
tion of  such  courts  being  limited,  (C.  P.  128,)  and  no  provision  having  been 
made  for  an  appeal  from  their  decisions  to  the  Supreme  Court.  Such  a 
case  is,  ex  necessitate  rei^  an  exception  to  the  rules  laid  down  for  ordinary 
cases.    Art.  397  must  be  considered  as  only  applicable  to  those  cases  in 

,  which  the  value  of  the  property  seized  is  within  the  jurisdiction  of  the  court 
issuing  the  execution  ;  in  otfier  cases  the  opposition,  or  injunction,  wlpch 
the  Code  of  Practice,  (art.  398,)  considers  a  separate  demand,  even  when 
brought  before  the  court  which  granted  the  order  of  seizure,  must  be  taken 
into  a  court  having  jurisdiction  co-extensive  with  the  right  claimed.    lb. 

6.  An  order  of  seizure  and  sale,  having  been  issued  against  two  joint  purcha- 
sers of  a  tract  of  land,  for  the  amounts  then  respectively  due  by  them,  one 
of  the  vendees  alone  applied  for  an  injunction,  praying  for  a  rescission  of  the 
sale,  &c.  An  injunction  was  issued,  arresting  the  proceedings  as  to  both 
vendees.  The  injunction  being  subsequently  dissolved :  Held^  that  dama- 
ges nnder  the  act  of  25th  March,  1831,  ^  3,  could  be  allowed  only  on  the 
amount  due  by  the  vendee,  who  had  enjoined  the  proceedings;  and  thai  the 
act  of  1831)  being  one  of  great  severity,  should  be  strictly  construed. 

Gorham  v.  Hayden,  460. 

7.  If  execution  be  issued  after  a  suspensive  appeal,  the  Judge  of  the  inferior 
court  may  grant  an  injunction  to  prevent  a  sale.    Per  Curiam,     This  i» 
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not  to  interfere  with  the  judgment  appealed  from,  bat  to  inaare  to  the  appel- 
lant the  benefit  of  his  appeal.    Aabert  ▼.  Robinaon,  463. 

INSOLVENCY. 

I.  Of  the  Fact  of  Insolvency, 
ir.  Effect  of  a  Surrender  on  Rights  of  Insolvent* 

III.  Of  the  Syndics, 

IV.  Contracts  of  Insolvent  Fraudulent  or  Void  as  to  Creditors. 
V.  Sale  of  Property  of  Insolvent. 

VI.  Privileges  of  Creditors  and  Ta/deau  of  Distribution. 

I.  Of  the  Fact  of  Insolvency. 

i.  A  bank  will  not  be  considered  aa  insolvent,  merely  becatiaa  it  haa  gone  toI- 
untarily,  or  been  forced  into  liquidation  under  the  act  of  14th  March,  1842, 
relative  to  the  liquidation  of  banks.  The  provisions  of  the  act  do  not  an- 
thorize  auch  a  presumption,  nor  contemplate  the  inaolyeney  of  the  Bank  aa 
a  cause  for  the  forfeiture  of  its  charter  ;  the  charter  may  be  forfeited  by  a 
violation  of  its  provisions,  without  the  Bank  being  insolvent.  Commiaaion- 
ers  of  the  Exchange  and  Banking  Company  of  New  Orleans  v.  Mudge,  387. 

3.  It  ia  only  when  the  whole  amount  of  the  capital  stock  of  a  bank,  together 
with  its  aaaets,  is  insu^lcient  to  meet  its  liabilitiesi  that  it  can  be  aaid  to  be 
insolvent.    lb. 

3.  No  law  of  this  State  in  existence  before  1843  defined  the  insolvency  of  a 
corporation,  or  provided  for  iu  voluntary  or  forced  liquidation.  The  acta 
of  the  14th,  and  36th  March,  1843,  and  5th  April,  1843,  apply  alike  to  sol- 
Tent  and  insolvent  banks,  and  whether  their  liquidation  be  forced  or  volun'* 
tary.  They  are  special  lawa,  for  special  pttrposes,  and  are  to  be  constraed 
together,  as  in  pari  materia.  To  them  alone,  we  must  look  for  the  mode 
of  proceeding,  and  for  the  poWera  and  dutiea  of  the  commiaaioners  of 
liquidation.  The  Legislatare  intended  by  theae  acts  to  provide  specially  for 
the  holdera  of  the  notea  of  the  banka  in  the  conr^  of  liquidation,  and  to 
make  the  circulation  of  each  bank  a  good  oflfset  to  debts  due  to  it.  Theae 
atatutes  make  it  the  duty  of  the  commissioners  to  allow  such  <'fiaeta,  and 
they  violate  no  veated  right,  nor  impair  the  obligation  of  any  contract. 

Ib.^Rehearing,  397. 

II.  Effect  of  a  Surrender  oh  Rights  of  Insolvent. 

4.  The  insolvency  of  a  huaband,  who  haa  made  a  aurrender  of  hia  property, 
doea  not  deprive  him  of  his  marital  power  of  appearing  in  court  to  assist  his 
wife,  nor  prevent  his  being  made  a  defendant  for  that  purpose.     C.  P.  118. 

Twichel  r.  Andry,  407. 

III.  Of  the  Syndics. 
Where  the  syndics  of  the  creditors  of  an  insolvent  have  failed  to  furnish 
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the  bond  required  by  law,  a  creditor  may  take  a  rnle  on  them  to  show  eaose 
^hy  another  meetiog  of  the  creditors  should  not  take  place,  to  appoint  other 
syndics  in  their  place  ;  and  the  rule  will  be  made  absolute,  in  the  absence 
of  proof  of  a  compliance  with  their  obligation  to  furnish  a  bond.  The  cre- 
ditor was  under  no  obligation  to  take  a  rule  on  them  to  show  cause  why 
they  should  not  gi?e  bond.  Talhaud  ▼.  His  Creditors,  317. 
6.  Oppositions  having  been  filed  to  the  homologation  of  a  tableau  of  distribu- 
tion presented  by  the  syndic  of  an  insolvent,  praying  for  the  cancelling  of 
the  sal^s  made  by  the  syndic,  that  the  property  be  disposed  of  again  for  the 
benefit  of  all  the  creditors,  and  the  tableau  set  aside,  the  opponents  subse- 
quently filed  other  oppositions  by  way  of  amendment,  in  which,  abandoning 
the  objects  of  the  first  oppositions,  and  waiving  their  purpose  of  disturbing 
the  sales  and  resisting  the  homologation  of  the  tableau,  they  pray  that  the 
syndic  may  be  condemned,  personally,  to  pay  them  the  amounts  for  which 
they  were  placed  on  the  tableau  as  creditors  of  the  insolvent,  on  the  ground 
of  his  having  acted  w^ithout  any  regular  appointment,  having  sold  the  pro- 
perty illegally,  and  for  his  neglect  and  waste  of  the  property  :  Held,  that 
the  demands  in  the  original  and  amended  oppositions  are  inconsistent,  the 
one  precluding  the  other,  and  cannot  be  cumulated  in  the  same  action,  (C. 
p.  149 ;)  that  the  demands  in  the  original  oppositions  must  be  considered 
as  abandoned  by  the  supplemental  oppositions  ;  and  that  any  claim  fordam" 
ages  against  the  syndic,  personally,  for  malfeasance,  should  be  brought 
against  him  individually,  and  not  by  way  of  opposition  to  a  tableau  of  dis- 
tribution.    Blake  v.  His  Creditors,  5*20. 

IV.  Contracts  of  Insolvent  Fraudulent  or  Void  as  to  Creditors^ 

7.  It  is  essential  to  a  revocatory  action  in  which  an  act  of  an  insolvent  is  at- 
tacjked,  as  having  been  made  in  fraud  and  to  the  injury  of  his  creditors,  that 
fraud  should  be  alleged  against  the  debtor,  who  must  be  a  party  to  the  suit, 

Lawrence  v.  Bowman,  31. 

6.  No  contract  between  a  debtor  and  one  of  his  creditors,  for  the  purpose  of 
securing  a  just  debt,  though  the  debtor  were  insolvent  to  the  knowledge  of 
the  creditor,  and  although  the  other  creditors  be  injured  thereby,  can  be 
annulled  after  one  year,  reckoning  from  iu  date  to  the  time  of  bringing  the 
suit  to  avoid  it.     C.  C.  1983.     Hill  v.  Barlow,  143. 

9.  The  action  allowed  by  the  tenth  and  eleventh  sections  of  the  act  o{  S6th 
March,  1840,  abolishing  imprisonment  for  debt,  cannot  be  maintained,  unless 
the  unjust  advantage,  or  preference,  given  by  the  creditor  to  one  of  his 
debtors,  or  the  conveyance,  transfer,  mortgage,  or  pledge  of  his  property 
made  by  him,  shall  have  had  the  effect  o(  injuring  the  .complainant.  Thus, 
where  the  property  alleged  to  have  been  fraudulently  and  illegally  sold,  had 
been  seized  under  ^fi.  fa.  by  a  third  person,  who  had,  under  art.  732  of  the 
Code  of  Practice,  by  the  mere  act  of  seizure,  acquired  a  preference  over  \ 
the  other  creditors,  the  plaintiff  cannot  maintain  his  action ;  as  the  annul- 
ling of  the  sale  could  only  benefit  the  creditor  who  had  acquired  a  privilege 
by  his  seizure.    Lott  t.  Qray,  153. 
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10.  By  the  commoD  law  a  debtor  may  make  a  valid  assignment  for  the  benefit 
of  his  creditors,  and  may  even  give  preferences  to  a  certain  class  of  them, 
and  it  is  no  objection  to  sach  an  assignment,  that  it  defeats  the  legal  reme- 
dies of  all  other  creditors,  though  a  majority  in  number  and  valae,  unless 
there  be  some  proyision  of  a  bankrupt  law  to  invalidate  the  deed.  But  the 
assignment  must  be  absolute  and  unconditional,  the  assignor  neither  retain- 
ing power  to  change  the  trustees,  nor  a  control  over  the  deed  of  trust. 

Fellows  V.  Commercial  and  Rail  Road  Bank  of  Vicksburg,  246. 

11.  By  the  common  law  the  assent  of  creditors  will  be  presumed,  in  case  of 
an  assignment  to  a  trustee  for  the  benefit  of  all  the  creditors,  where  no  re- 
lease or  other  condition  is  stipulated  by  the  debtor,  and  the  property  is  to  be 
distributed  among  all  the  creditors  pro  rata.  This  assent  is  presumed  on 
the  ground,  that  the  trust  must  be  for  their  benefit.     lb. 

13.  The  defendants,  a  corporation  created  by  another  State,  in  which  the 
common  law  prevails,  for  the  purpose  of  banking  and  constructing  a  railway, 
made  an  assignment  of  all  their  property  to  certain  trustees.  By  the  deed 
of  assignment,  among  other  thfngs,  it  is  declared,  that  the  trustees  shall  be 
the  joint  agents  of  the  corporation  and  of  such  of  the  creditors  as  may  be- 
come parties  thereto ;  that  they  shall  render  semi-annual  accounts  to  the  as- 
signors ;  that  the  latter  retain  the  right  of  substituting  a  new  trustee  in  case 
of  vacancy ;  and  that  the  trustees  shall  borrow  a  sum  of  money  for  the  com- 
pletion of  the  railway  within  the  time  prescribed  by  the  charter,  for  the  pur- 
pose of  saving  the  property  and  the  charter  from  forfeiture,  the  amount  to 
be  repaid  by  preference,  out  of  the  effects  assigned,  and  its  repayment  se- 
cured by  a  lien  on  the  real  estate  of  the  corporation  ;  the  deed  reciting  the 
inability  of  the  corporation  from  the  pressure  of  its  debts,  to  raise  the  means 
of  completing  the  road,  as  the  principal  cause  for  making  the  assignment. 
There  was  no  schedule  of  the  creditors,  nor  specification  of  the  property 
intended  to  be  conveyed.  The  Directors  reserved  the  right  of  controiiog 
the  trustees  in  relation  to  claims  against  the  corporation  of  a  doubtful  cha- 
racter. In  an  action  by  plaintiffs,  creditors  of  the  corporation,  who  had 
never  expressly  assented  to  the  assignment,  commenced  by  attachment  of  a 
debt  due  to  the  corporation  in  this  state :  Held,  that  many  of  the  stipula- 
tions in  the  deed  are  inconsistent  with  the  idea  of  a  bona  fide  assignment 
by  which  the  legal  title  of  the  property  of  the  debtors  is  to  be  vested  in  trus- 
tees for  the  benefit  of  the  creditors ;  that  it  is  rather  the  creation  of  an 
agency  to  manage  thf9  affairs  of  the  corporation,  under  the  supervision  of 
the  Directors,  for  the  purpose  of  completing  the  road ;  that  it  is  not  such  an 
assignment  as  would  be  valid  by  the  common  law ;  and  that  the  assent  of  the 
plaintiffs,  as  a  part  of  the  creditors,  cannot  be  presumed.  Attachment  main- 
tained,   lb. 

V.  Sale  of  Property  of  Insolvent, 
13.  If  the  holder  of  a  note  secured  by  mortgage,  appears  at  the  meeting  of  the 
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creditors  of  an  inaolyent,  and  ?ot68  for  a  sale  of  the  mortgaged  property  on 
terms  of  credit,  he  will  thereby  release  the  endorser. 

M'Gaire  v.  Wooldridge,  47. 

VI.  Privileges  of  Creditors  and  Tableau  of  Distribution. 

14.  The  privilege  on  the  price  of  the  property  sold,  where  the  price  has  not 
been  paid  by  the  purchaser,  nor  passed  into  an  account  current  between  him 
and  the  insoWent,  granted  to  the  consignor  by  art.  3315  of  the  Civil  Code, 
in  the  event  of  the  insolvency  of  the  consignee,  will  not  be  affected  by  the 
fact  that  the  property  was  sold  with  other  property  of  the  same  kind,  and 
one  note  taken  for  the  price  of  both,  where  the  bill  of  sale  shows  the  price 
of  each  parcel,  and  the  amount  collected  by  the  syndic  can  be  apportioned 
accordingly.     Caseanx  v.  His  Creditors,  268. 

15.  Where  in  the  settlement  of  the  estate  surrendered  by  an  insolvent,  the  pro- 
ceeds of  the  moveables  are  insufficient  to  pay  the  privileged  charges,  the 
property  on  which  liens  or  mortgages  exist,  aod  not  the  creditors  holding 
such  liens  and  mortgages,  must  contribute  to  their  payment.    lb. 

16.  The  privilege  of  a  vendor  on  the  unpaid  price  of  property  sold  by  an  agent 
who  has  made  a  cessio  bonorum,  is  superior  to  that  acquired  by  levying  a  fi. 

fa,  on  notes  given  for  the  price,  in  the  bands  of  an  attorney  of  the  ii^solvent 
before  his  cession.     C.  C.  3215.     C.  P.  722.     lb. 

17.  Where  a  mortgage  creditor  of  an  insolvent  who  has  made  a  cession  of  his 
property  appeals  from  a  judgment,  allowing  the  sums  claimed  by  certain  law 
officers  for  their  fees,  the  lattex  must  be  made  parties  to  the  appeal.  It  is 
not  enough  that  the  syndic,  who  has  no  interest  in  a  contest  between  privi- 
leged creditors  as  to  their  relative  rank,  should  be  cited. 

Cassidy  v.  His  Creditors,  303. 
'18.  The  appellant,  a  partner  of  the  insolvent  in  a  saw  mill,  was  to  manage  the 
business,  taking  charge  of  the  receipts  and  disburiiements,  and  to  be  entitled 
to  a  certain  portion  of  the  profits  after  all  expenses  were  deducted.  The  in- 
solvent was  to  furnish  the  land,  buildings,  laborers,  and  necessary  capital 
for  the  purchase  of  materials.  The  appellant  claims,  under  art.  2157,  ^  1, 
3,  of  the  Civil  Code,  to  be  subrogated  to  the  rights  of  certain  mechanics  and 
laborers  employed  on  the  mill  whose  claims  had  been  paid  by  him.  Heldf 
that  there  was  no  subrogation  ;  that  the  debts  were  paid  by  the  appellant  in 
the  course  of  his  administration  of  the  partnership  business  ;  and  that,  as  to 
the  insolvent,  any  advances  made  by  the  appellant  could  give  him  only  the 
privilege  of  a  partner  on  the  partnership  property,  entitling  him  to  be  paid 
out  of  its  proceeds  in  preference  to  any  individual  creditor  of  the  insolvent. 

Gordon  v.  His  Creditors,  328. 

See  6  Supra* 
Vol.  VI.  76 
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INTEREST. 

1.  On  a  plea  of  usary  by  the  maker  or  accoinmodation  endorser  of  a  note,  the 
holder  will  be  entitled  to  recover  only  the  amount  actually  paid  by  him. 

Satterfield  y.  Compton,  120. 

3.  The  holder  of  a  promissory  note,  protested  for  non-payment,  is  entitled  to 
interest  on  the  amount  due  from  the  day  of  protest.  Act  14th  February, 
1821,  sect.  2.    Mason  t.  Alexander,  166. 

3.  The  maker  of  a  note  given  for  the  price  of  a  tract  of  land,  is  bound,  under 
art.  2531,  of  the  Civil  Code,  to  pay  legal  interest  on  the  amount  from  the 
time  virhen  it  became  due,  till  payment.     lb. 

4.  Where  a  creditor  whose  debt  is  actually  due,  gives  time  to  his  debtor,  taking 
a  note  payable  at  a  future  period,  but  stipulating  that  on  failure  by  the  latter 
to  pay  at  the  maturity  of  the  note,  he  shall  pay  the  highest  conventional  in- 
terest from  the  date  of  the  note  till  paid,  the  agreement  is  legal.  In  such  a 
case  the  creditor  will  be  presumed  to  have  remitted  the  interest  he  had  a 
right  to  exact  for  the  credit  allowed,  and  the  debtor,  on  failing  to  take  up  the 
note  at  maturity,  will  only  pay  the  conventional  interest  allowed  by  law. 
Otherwise,  where  such  a  stipulation  is  contained  in  a  note  given  for  the  price 
of  property  sold  on  a  credit.  In  this  case  it  roust  be  presamed  that  the  price 
was  proportioned  to  the  length  of  credit,  and  paid  not  only  for  the  property, 
but  for  its  use  from  the  sale  to  the  stipulated  time  of  payment,  and  that  any 
penalty  or  damages  agreed  on,  though  in  the  form  of  interest,  must  have 
been  for  the  purchaser's  default  or  delay  in  paying,  which  is  usurious  and  il- 
legal. To  enforce  such  an  agreement,  would  be  to  compel  the  purchaser  to 
pay  the  amount  of  the  interest  between  the  date  and  maturity  of  the  note,  in 
addition  to  the  highest  conventional  interest  from  the  latter  period,  thus  con- 
demning him  to  pay  as  a  penalty,  or  as  damages  for  the  inexecution  of  an 
obligation  to  pay  money,  more  than  the  highest  rate  of  conventional  interest, 
which,  whatever  be  the  shape  of  the  contract,  the  law  forbids.  C.  C.  1935, 
2895.    Griffin  t.  His  Creditors,  216. 

5.  Where  the  object  of  a  contract  is  anything  but  the  pa3rment  of  money,  the 
parties  may  determine  the  sum  that  shall  be  paid  as  damages  for  its  breach, 
and  the  courts  will  lend  their  aid  to  carry  the  agreement  into  effect.  C.  C. 
1928.  AHter,  where  the  contract  is  to  pay  a  sum  of  money.  In  such  a 
case,  no  damages  exceeding  the  highest  rate  of  interest  allowed  by  law,  can 
be  stipulated.  The  damages  due  for  delay  in  the  performance  of  an  obliga- 
tion to  pay  money,  are  called  interest.  The  creditor  is  entitled  to  such  da- 
mages, without  proving  any  loss ;  and  he  can  recover  no  more,  no  matter 
what  loss  he  may  have  sustained.      C.  C.  1929.    lb. 

6.  On  the  sale  of  land,  it  was  stipulated  that  the  price  should  be  paid  in  in- 
stalments at  future  periods,  but  the  act  was  silent  as  to  interest.  In  an  ae- 
tion  for  the  price,  with  interest  from  the  day  of  sale :  Held^  that  the  pro- 
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perty  prodacing  fruits,  the  vendor  is  entitled  to  interest,  hot  only  from  the 
maturity  of  the  instalments.    C.  C.  2531.    Daigle  v.  Bmzz^,  418. 

See  New  Orleans,  3. 

INTERPRETATION. 

1.  The  legislati?e  authority  has  no  power  to  fix,  by  a  declaratory  act,  or  other- 
wise, a  construction  of  the  constitution  of  the  State,  which  shall  be  binding 
on  the  Judicial  department.  If  the  courts  occasionally  rely  upon  legislative 
construction  of  acts  of  ordinary  legislation,  it  is  because,  as  to  them,  the 
Legislature  has  a  right  to  repeal,  or  modify  them,  or  to  settle  their  construc- 
tion in  cases  of  ambiguity,  by  a  declaratory  act.    Cotton  ▼.  Brien,  115. 

S.  Every  law  empowering  our  courts  to  decide  upon  the  rights  of  absentees 
must  be  strtcUy  construed,  and  the  formalities  prescribed  exactly  followed. 

HUl  V.  Barlow,  142. 

3.  A  law  should  never  be  considered  as  applicable  to  cases  which  arose  pre- 
vious to  its  enactment,  unless  the  Legislature  have,  in  express  terms,  de- 
clared such  to  be  their  intention.    Succession  of  Oyon,  504. 

See  Insolvency,  3. 

JUDGMENT. 

1.  Judgments  in  this  State  upon  those, rendered  in  other  States,  must  render 
them  executory  according  to  their  tenor,  whether  via  executiva^  or  by  de- 
creeing their  execution  in  an  ordinary  action.     Maxwell  v.  Collier,  86. 

S.  The  statement  of  the  title  of  the  case,  and  of  the  court  from  which  the  ap- 
peal is  taken,  written  at  the  head  of  the  opinions  prepared  by  the  Judges  of 
the  Supreme  Court,  is  not  required  by  law.  It  forms  no  part  of  the  judg- 
ment, and  when  erroneous  may  be  disregarded.     Lovelace  v.  Taylor,  92. 

3.  No  state  court  can  inquire  into  any  act  or  judgment  of  a  court  of  the  United 
States,  upon  the  merits,  nor  say  whether  the  judgment  was  rendered  upon 
proper  evidence,  or  is  correct ;  but  when  the  proceedings  of  a  court  of  the 
United  States  are  set  up  as  the  basis  of  title,  between  persons  litigating  in 
our  own  courts,  they  may  be  looked  into  to  ascertain  whether  the  court  had 
authority  to  render  such  a  judgment,  whether  there  is  in  fact  such  a  judg- 
ment, or  to  ascertain  whether  the  executory  proceedings  under  it  were  legal. 

'  Lowry  v.  Erwin,  103. 

4.  To  support  a  sale  by  a  Sheriff  or  Marshal,  under  an  execution  or  order  of 
seizure  and  sale,  there  must  be  a  valid  judgment,  by  a  court  of  competent 
jurisdiction ;  otherwise  the  title  will  not  be  divested.  Where  there  is  a  total 
want  of  jurisdiction,  the  proceedings  are  null  and  void ;  and  the  competency 
of  the  tribunal  may  be  inquired  into.'    lb. 

5.  A  judgment  by  a  court  having  no  jurisdiction  or  authority  to  render  it,  is 
null  and  void ;  and  one  possessing  under  it,  is  not  a  possessor  under  a  jnst 
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title  and  in  good  faith,  so  as  to  exempt  him  from  liability  for  the  fruits  and 
revenues,  until  claimed  by  the  owner.  To  exempt  him,  as  a  possessor  in 
good  faith,  from  such  liability,  the  possession  most  have  been  valid  in  point 
of  form.     C.  C.  3452.     lb. 

6.  The  rule  stare  decisis  is  entitled  to  great  weight  and  respect,  where  there 
has  been  on  any  point  of  law  a  series  of  adjudications,  all  to  the  same  effect ; 
but  a  single  decision,  believed  to  have  been  unadvisedly  or  erroneously  made, 
will  be  overruled.     Griffin  v.  His  Creditors^Rehearing,  335. 

7.  Where  a  will  executed  in  another  State  has  been  admitted  to  probate  there, 
by  a  court  of  competent  jurisdiction,  it  will  be  presumed  that  the  formalities 
required  by  the  laws  of  that  State  were  complied  with,  and  that  the  judg- 
ment of  the  court  was  rendered  after  due  and  legal  proceedings.  No  ob- 
jection that  it  was  not  proved  according  to  those  laws  will  be  listened  to. 

Jones  V.  Hunter,  335. 

8.  A  rule  supported  by  affidavit,  taken  on  a  Judge  of  a  Court  of  Probates,  to 
show  cause  why  a  mandamus  should  not  be  issued  to  compel  him  to  pro- 
nounce a  judgment  on  a  case  which  had  been  submitted  for  decision  more 
than  twelve  months  previously,  will  be  made  absolute  where  no  cause  is 
shown  by  the  Judge.     State  v.  Judge  of  Probates  of  St.  James,  379. 

9.  Objections  to  a  verdict  and  judgment,  on  the  ground  that  a  juror  and  one  of 
the  witnesses  were  interested,  cannot  avail  a  party  to  the  action,  who  did 
not  appear  at  the  trial,  and  challenge  the  juror  or  object  to  the  witness ;  nor 
would  such  objections  support  an  action  of  nullity ;  much  less  could  a  mere 
guardian  of  property  attached  in  the  suit,  question,  collaterally,  the  correct- 
ness of  the  decision,  on  such  grounds.     Cressap  v.  Winchester,  458. 

10.  Service  of  notice  of  judgment  on  a  defendant  at  his  last  place  of  residence 
in  the  parish  in  which  the  judgment  was  obtained,  is  sufficient,  although  he 
may  have  afterwards  resided  in  another  parish  in  the  State.     lb. 

11.  Plaintiff  moved  to  dismiss  his  action,  at  his  costs,  and  an  order  was  made 
accordingly,  but  before  the  order  of  dismissal  was  signed,  it  was  set  aside 
on  his  own  motion,  without  notice  to  defendant.  A  judgment  by  default 
was  subsequently  taken,  and  confirmed  against  the  defendant.  On  appeal 
by  the  latter :  Heldt  that  after  dismissing  his  action,  plaintiff  could  not  have 
the  order  of  dismissal  set  aside,  and  the  case  re-instated  without  notice  to 
defendant.     Michel  v.  Blackman,  465. 

JUDGMENT  BY  DEFAULT. 

A  judgment  rendered  against  one  in  another  State,  in  an  action  in  which  the 
defendant,  after  having  pleaded,  withdrew  his  plea,  is  not  a  judgment  by  de- 
fault in  the  meaning  of  art.  747,  of  the  Code  of  Practice,  and  an  order  of 
seizure  and  sale  may  be  issued  thereon.  A  judgment  by  default,  according 
to  the  laws  of  this  State,  takes  place  only  where  the  defendant  has  neither 
appeared,  nor  answered.    Stone  v.  Minor,  29. 

See  Pleading,  2L 
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JURY. 

1.  Damages  can  be  assessed  only  by  a  jury  ;  and  in  sviits  before  the  District 
Court  of  the  First  District,  or  the  Parish,  or  Commercial  Courts  of  New 
Orleans,  the  plaintiff  must  advance  the  compensation  allowed  to  the  jurors 
by  the  17th  sect,  of  the  act  of  10th  February,  1841,  where  the  defendant 
has  not  done  so.    C.  P.  313. 

Liles  V.  New  Orleans  Canal  and  Banking  Company,  273. 

2.  The  provision  of  the  17th  sect,  of  the  act  of  10  February,  1841,  which 
declares  that  the  cases  then  pending  before  the  District  Court  of  the  First 
District,  and  the  Parish  and  Commercial  Courts  of  New  Orleans,  "shall  be 
stricken  from  the  jury  docket,  unless  the  compensation  fixed  by  that  act 
to  be  allowed  to  jurors,  be  advanced  by  the  party  demanding  a  trial  by 
Jury,"  is  not  unconstitutional.  Per  Curiam.  Under  the  twentieth  sec- 
tion of  the  sixth  article  of  the  State  Constitution  no  acquired  rights,  or 
existing  contracts  can  be  affected  by  subsequent  legislation ;  but  it  is 
otherwise  as  to  remedies  and  forms  of  proceeding.  Whatever  relates  to 
the  manner  of  conducting  and  trying  a  suit,  (litis  ordinatio,)  is  always 
within  the  control  of  the  Legislature,  which  can,  at  any  time,  make  any 
change,  or  modification  it  may  think  conducive  to  the  public  good  and 
the  proper  administration  of  justice.     Baldwin  v.  Bennett,  309. 

3.  Objections  to  a  Terdict  and  judgment,  on  the  ground  that  a  juror  and 
one  of  the  witnesses  were  interested,  cannot  avail  a  party  to  the  action, 
who  did  not  appear  at  the  trial,  and  challenge  the  juror  or  object  to 
the  witness ;  nor  would  such  objections  support  an  action  of  nullity ;  much 
less  could  a  mere  guardian  of  property  attached  in  the  suit,  question, 
collaterally,  the  correctness  of  the  decision,  on  such  grounds. 

Cressap  v.  Winchester,  458. 

JUSTICE  OF  THE  PEACE. 

Any  error  committed  by  a  Justice  of  the  Peace,  in  proceedings  on  an  applica- 
tion for  the  removal  of  a  tenant  under  the  act  of  3  March,  1819,  relative  to 
landlord  and  tenant,  can  only  be  corrected  by  an  appeal  to  the  Parish  Court, 
or  by  an  action  of  nullity.  In  case  of  the  refusal  of  the  Justice  to  allow 
an  appeal,  the  remedy  is  by  mandamus.  An  injunction  will  not  lie  from  a 
District  Coort,  to  stay  the  proceedings  under  such  a  judgment  of  removal. 

McLean  y.  Carroll,  43. 

LEGISLATURE. 
See  Intbeprbtatiom,  1. 
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LETTING  AND  HIRING. 

I.  Letting  of  Things. 
II.  Hire  of  Labor  or  Industry, 

1.  Letting  of  Things. 

I.  PefBons  in  possession  as  tenants  cannot,  by  consenting  to  possess  for  a 
third  person,  or  by  permitting  others  to  distarb  their  possession,  or  to  colti- 
Tate  the  land,  afiect  in  any  manner  the  rights  of  their  landlords.  C.  C. 
3408,  3409.    Wells  v.  Hickman,  1.  ' 

d.  A  lessor,  though  entitled  to  retain  the  things  on  which  his  lien  exists,  most, 
in  order  to  be  paid,  ha?e  them  sold  in  the  manner  provided  by  law ;  and  if 
any  conflict  arise,  from  adverse  claims  to  the  proceeds,  a  distribution  mast 
be  made  as  provided  by  the  6th  chapter  of  the  21st  title,  of  the  third  book  of 
the  Civil  Code,  establishing  the  order  in  which  privileged  creditors  are  to 
be  paid.     Tanner  v.  Tanner,  35. 

3.  No  one  can  be  permitted  to  change  the  character  of  his  own  possession ; 
nor  can  a  tenant  acquire  a  title  adverse  to  his  landlord's,  and  continue  to 
possess  for  himself.     Metoyer  v.  Larenandiere,  139. 

4.  Where  one  who  has  leased  a  house  or  room  for  a  fixed  period,  continues 
in  possession  for  a  week  after  his  lease  has  expired,  without  any  oppo- 
sition from  the  lessor,  the  lease  will  be  presumed  to  have  been  conti- 
nued at  the  same  price  and  on  the  same  conditions,  but  for  no  particnlar 
period,  (C.  C.  2659 ;)  and  under  art.  2655  of  the  Civil  Code,  he  will  hold 
by  the  month,  and  can  only  be  expelled  after  the  fifteen  days  notice  required 
by  art.  2656,  and  can  quit  the  premises  only  after  giving  a  similar  notice  to 
the  landlord.  At  any  time  within  a  week  after  the  expiration  of  the  lease, 
the  tenant  may  be  expelled  without  notice,  or  he  may  leave  in  like  manner. 

Bowles  V.  Lyon,  269. 
6.  Where  a  wife  is  a  public  merchant,  carrying  on  a  separate  trade,  she  is  in 
no  way  under  the  control  of  her  husband  so  far  as  her  trade  is  concerned, 
and  needs  no  authorization  from  him  to  do  any  act  in  relation  to  it.  C.  C. 
126.  And  where  she  occupies  as  a  sub-tenant  part  of  a  building  leased  by 
the  husband,  the  owner  of  the  building  will  acquire,  by  operation  of  law,  on 
her  separate  property  contained  in  the  shop  occupied  by  her,  a  right  of 
pledge  for  the  payment  of  his  rent,  to  the  full  extent  of  her  debt  to  the  prin- 
cipal lessee.    C.  C.  2675,  2676, 2677.     Deslix  ▼.  Jonc,  292. 

II.  Hire  of  Labor  or  Industry. 

6.  The  wages  of  an  overseer  are  to  be  paid  out  of  the  product  of  the  crop  of 
the  year,  in  preference  to  the  claims  of  the  lessor.    C.  C.  3226. 

Tanner  v.  Tanner,  35. 

7.  An  overseer,  whose  se^rvices  have  continued  during  one  year,  and  a  part  of 
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a  second,  has,  under  art.  3184  of  the  Ciyil  Code,  ^  1,  a  priTilege  on  the 
crop  of  the  second  year,  valid  against  a  third  person,  who  purchases  during 
the  second  year  the  plantation  and  crop  then  in  the  ground.  The  privilege, 
which  had  been  acquired  before  the  sale,  could  not  be  divested  by  it.  Such 
a  privilege  is  not  required  to  be  recorded,  in  order  to  preserve  it.  C.  C« 
3326,  3243.    Welsh  v.  Shields,  484. 

See  Carriers. 

LITIGIOUS  RIGHT. 

The  purchase  by  one  who  had  acted  as  the  attorney  at  law  of  defendant,  of  a 
good  and  valid  title  to  the  land  in  controversy,  from  persons  not  parties  to 
the  litigation  concerning  it,  is  not  such  a  purchase  of  a  litigious  right,  as  is 
declared  to  be  null  by  art.  2422  of  the  Civil  Code. 

Evans  v.  Wilkinson,  172. 

MANDAMUS. 

1.  Any  error  committed  by  a  Justice  of  the  Peace,  in  proceedings  on  an  a[y- 
plication  for  the  removal  of  a  tenant  under  the  act  of  3  March,  1819,  rela- 
tive to  landlord  and  tenant,  can  only  be  corrected  by  an  appeal  to  the  Parish 
Court,  or  by  an  action  of  nullity.  In  case  of  the  refusal  of  the  Justice  to 
allow  an  appeal,  the  remedy  is  by  mandamns.  An  injunction  will  not  lie 
from  a  District  Court,  to  stay  the  proceedings  under  such  a  judgment  of  re- 
moval.    McLean  v.  Carroll,  43. 

2.  If  a  mandate  of  the  Supreme  Court  be  not  obeyed,  the  party  obtaining  the 
judgment  must  enforce  it  by  a  mandamus,     Lovelace  y.  Tyler,  92. 

3.  A  rule  supported  by  affidavit,  taken  on  a  Judge  of  a  Court  of  Probates,  to 
show  cause  why  a  mandamus  should  not  be  issued  to  compel  him  to  pro- 
nounce a  judgment  on  a  case  which  had  been  submitted  for  decision  more 
than  twelve  months  previously,  wDl  be  made  absolute  where  no  cause  is 
shown  by  the  Judge.     State  v.  Judge  of  Probates  of  St.  James,  272. 

4.  A  District  Court  cannot  issue  a  mandamus  to  a  Recorder  of  Mortgages, 
commanding  him  to  erase  certain  mortgages,  without  having  notified  the 

parties  interested.    French  v.  Prieur,  299. 

MARSHAL. 

An  officer  who  executes  process  issued  by  a  court  without  jurisdiction  is  a 
trespasser,  and  liable  in  damages  to  the  party  injured. 

Lowry  v.  Erwin,  192. 

MARSHAL  OF  THE  UNITED  STATES  IN  LOU- 
ISIANA. 

The  Marshals  of  the  United  States  in  Louisiana,  in  executing  process, -are 
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bound,  by  an  act  of  Congreas,  and  the  nilea  of  the  Circuit  Court,  to  confonn 
to  the  state  laws ;  and  when  their  proceedingrs  form  a  link  in  a  chain  of  title 
set  up,  the  state  courts  will  examine  into  their  legality.  A  state  court  can- 
not direct  a  Marshal  how  to  act,  nor  direct  process  to  him  to  be  executed ; 
but  when  he  has  acted,  and  his  acts  are  instrumental  in  changing  the  titles 
to  property,  they  will,  between  litigants  before  a  state  court,  be  examined 
into.     Lowry  v.  Erwin,  193. 

MEXICAN  GULF  RAILWAY  COMPANY. 

1.  Under  the  prorision  of  the  15th  sect,  of  the  act  of  9th  March,  1837,  incor- 
porating the  Mexican  Gulf  Railway  Company,  declaring  that  *'  if  any  stock- 
holders shall  fail  to  pay  any  instalment  required  to  be  paid,  for  the  period  of 
thirty  days  nest  afler  the  same  shall  have  become  due  and  payable,  the  stock 
on  which  such  instalment  shall  have  been  called  in,  shall  be  forfeited  to  the 
Company,"  it  is  optional  with  the  Company  under  the  circumstances  men- 
tioned, in  a  contest  between  it  and  the  stockholder,  to  declare  the  stock  and 

.  the  sums  paid  in  forfeited,  or  to  require  the  execution  of  the  obligation  of 
the  stockholder,  by  paying  the  whole  amount  of  the  shares  subscribed  for  by 
him.     Mexican  Gulf  Railway  Company  t.  Via?ant,  305. 

8.  A  subscriber  for  the  stock  of  an  incorporated  company  cannot  take  advan- 
tage of  any  informalities  in  the  manner  of  his  subscription,  unless  in  case  of 
fraud  or  error.  He  will  be  bound  to  pay  the  amount  subscribed  by  him, 
though  books  of  subscription  were  not  regularly  opened  according  to  the 
charter.    lb. 

MINOR. 

1.  It  being  the  duty  of  the  under-tutor  to  act  for  the  minor  whenever  the  in- 
terest of  the  latter  is  adverse  to  that  of  the  tutor,  he  is  the  proper  person 
contradictorily  with  whom  the  accounts  of  the  tutor  must  be  settled,  and  the 
judgment  rendered  on  such  settlement  fixes  the  amount  due  to  the  niinor ; 
but  he  has  no  authority  to  execute  such  a  judgment  against  the  tutor,  so 
long  as  the  latter  remains  in  office.     Holmes  v.  Hemken,  51. 

9.  An  under-tutor  has  no  right  to  receive  any  part  of  the  property,  nor  any 
funds  belonging  to  the  minor.  If  they  are  considered  unsafe  in  the  hands 
of  the  tutor,  or  if  there  be  any  sufficient  cause,  the  under-tutor  may  sue  for 
his  removal,  and  for  the  appointment  of  another  tutor,  who,  on  giving  secu- 
rity, will  be  competent  to  enforce  the  minor's  rights  against  his  former  tutor. 

lb. 
3.  The  tacit  mortgage  of  a  minor  can  only  be  enforced  against  his  tutor,  after 
the  termination  of  the  functions  of  the  latter.  If  the  minor,  or  his  legal  re- 
presentative, does  not  then  find  in  the  possession  of  the  tutor  property  suf- 
ficient to  satisfy  his  claims,  in  consequence  of  sales  by  the  tutor,  or  of  exe- 
cutions levied  on  his  property,  his  tacit  mortgage  may  be  enforced  agaioat 
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the  parcliBien  in  the  mode  pointed  out  by  art.  716,  of  the  Code  of  Prac- 
tice,   lb. 

4.  The  emancipation  of  a  minor  ander  the  prorisiona  of  the  acta  of  33d  Janu- 
ary, 1829,  and  S6th  February,  1837,  giTca  him  all  the  power  over  his  pro- 
perty and  rights,  of  a  person  of  fall  age.  He  may,  consequently,  ratify  any 
act  of  partition  or  compromise  effected  by  his  tutor  daring  his  minority ;  and 
the  ratification  will  cure  all  defects  in  the  original  transaction.  C.  C.  1869, 
2325,  3353.    Wilson  v.  Craighead,  439. 

6.  Where  an  emancipated  minor,  joins  with  his  co-heirs  in  an  act  of  settle- 
ment and  partition  of  the  succession  of  his  mother,  and  accepts  his  portion 
as  ascertained  thereby,  and  there  is  no  evidence  that  the  settlement  did  not 
embrace  all  the  property  of  the  succession,  he  will  be  concluded  by  it«    lb. 

6.  A  totor  who  has  received  nothing,  and  could  not  have  received  any  thing 
for  his  minor,  having  had  nothing  to  act  upon,  has  no  account  to  render. 

lb. 

7.  The  formalities  prescribed  for  the  sale  of  the  property  of  minors,  being  ex- 
clusively for  their  benefit,  the  nullities  resulting  from  their  omission  are 
purely  relative,  and  the  minors  alone,  after  coming  of  age,  can  avail  them- 
selves of  them.     Such  a  sale  is,  consequently,  not  absolutely  null. 

Rousseau  v.  Tdte,  471. 

MISSISSIPPI,  STATE  OF. 

The  provision  of  the  constitution  of  the  State  of  Mississippi,  which  declares, 
that ''  the  introduction  of  Slaves  into  this  State  as  merchandize,  or  for  sale, 
shall  be  prohibited  from  and  after  the  first  day  of  May,  1833,*'  is  not  merely 
directory  to  the  Legislature^  and  inoperative  until  it  shall  prohibit  their  in- 
troduction under  appropriate  penalties.  It  is  prohibitory  per  je,  rendering 
any  contract  void  made  in  contravention  thereof. 

Cotton  v.  Brien,  115. 

See  Statutes,  IV. 

MOTION. 

The  right  to  proceed  by  a  rule  to  show  cause,  or  on  motion,  implies  the  pen« 
dency  of  a  suit  between  the  parties,  and  is  confined  to  incidental  matters, 
'  arising  in  the  progress  of  the  contestation,  except  where  a  summary  pro' 
ceeding  is  expressly  allowed  by  law.     Thomas  v.  fiourgeat,  435. 

MOVEABLES  AND  IMMOVEABLES, 

Bricks,  made  by  the  former  owner,  not  to  be  used  on  the  place,  but  for  sale, 
and  lying  there  at  the  time  of  a  Sheriff's  sale  of  the  premises,  are  move- 
ables, and  not  included  in  the  adjudication  of  the  land  to  the  purchaser.    C. 
C.  459,  460,  484,  465,  409.     Key  r.  Woolfolk,  424. 
Vol.  VI.  77 
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MORTGAGE. 

I.  Execution  of  Mortgages. 
II.  Legal  and  Judicial  Mortgages, 

III.  Registry  of  Mortgages. 

IV.  Sale  of  Mortgaged  Property. 

V.  Privileges  affecting  Mortgaged  Property, 
VI.  Erasure  of  Mortgages. 

1.  Execution  of  Mortgages. 

1.  A  mortgage  in  favor  of  an  absentee,  executed  and  registered  by  the  mort- 
gagor, 1^8  its  legal  effect  thoagh  not  accepted  by  the  mortgagee. 

HiU  ▼.  Barlow,  143. 

II.  Legal  and  Judicial  Mortgages. 

2.  The  tacit  mortgage  of  a  minor  can  only  be  enforced  against  his  tutor,  after 
the  termination  of  the  functions  of  the  latter.  If  the  minor,  or  his  legal  re- 
presentative, does  not  then  find  in  the  possession  of  the  tutor  property  suffi- 
cient to  satisfy  his  claims,  in  consequence  of  sales  by  the  tutor,  or  of  exe- 
cutions levied  on  his  property,  his  tacit  mortgage  may  be  enforced  against 
the  purchasers  in  the  mode  pointed  out  by  art.  715,  of  the  Code  of  Practice. 

Holmes  v.  Hemken,  51. 

3.  The  words  "  or  otherwise  disposed  of  the  same^^''  in  art.  3367,  of  the  Civil 
Code  apply  not  to  the  price  of  the  paraphernal  property  sold  by  the  wife, 
but  to  the  property  itself,  or  its  value,  when,  in  any  other  case  than  that  of 
a  sale  by  the  wife,  the  husband  has  disposed  of  it  for  his  individual  interest. 
The  legal  mortgage  given  to  the  wife,  by  that  article,  on  all  the  property  of 
her  husband  for  the  reimbursement  of  the  value  of  her  paraphernal  property, 
is  not  confined  to  the  case  of  the  sale  of  the  property,  but  extends  to  all  cases 
where  the  husband  receives  money  for  his  wife  or  disposes  of  her  property 
in  any  way  for  his  individual  benefit,  and  it  attaches  from  the  moment  of 
such  receipt  or  conversion.     Compton  v.  Her  Husband,  154. 

4.  Though  the  wife  has  a  right  to  administer  personally  her  paraphernal  pro- 
perty, without  the  authorization  of  her  husband,  and,  even  where  she  has 
left  its  administration  to  hira,  may  resume  it  at  any  time,  yet  if,  during  his 
administration,  he  has  sold  any  part  of  it,  she  has,  under  art.  3367,  a  mort-^ 
gage  on  his  property  for  its  value.     lb. 

See  8  Infra. 

III.  Registry  of  Mortgages. 

5.  Where  an  act  by  which  a  mortgage  is  retained  is  passed  in  the  office  of  a 
Parish  Judge,  acting  ex  officio  as  a  notary  public,  in  relation  to  property 
within  hb  parish,  no  further  registry  is  necessary  to  give  such  mortgage 
effect  against  third  persons.    So  of  the  prods-verbal  of  sale  made  by  a  Pa- 
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rish  Jadge  while  acting  ex  officio  as  an  anetioneer.    A  Pariah  Judge,  who 
acts  as  a  notary,  and  as  Judge  of  Probates,  is  not  expected  to  keep  a  sepa-  ^ 
rate  office  in  each  capacity.    Dodd  t.  Grain,  58. 

6.  A  purchaser,  with  knowledge  of  an  existing  pririlege  or  mortgage,  cannot 
avail  himself  of  its  not  having  been  registered.     Raohal  v.  Normand,  88. 

7.  The  provisions  of  arts.  3314, 3316,  of  the  Civil  Code,  that  neither  the  con- 
tracting parties,  nor  their  heirs,  can  take  advantage  of  the  non-inscription 
of  a  mortgage,  are  not  irreconcileable  with  art.  333  of  the  same  Code,  which 
declares,  that  the  effect  of  a  mortgage  will  cease,  even  against  the  con- 
tracting parties,  if  the  inscription  has  not  been  renewed  before  the  expira- 
tion of  ten  years  from  its  date.  The  intention  of  the  legislator  was,  that  a 
mortgage  whether  inscribed  or  not,  shall  cease  to  have  its  legal  effect  afler 
ten  years,  to  be  reckoned,  when  not  inscribed,  as  to  the  parties,  from  its 
date,  and  as  to  third  persons  from  the  time  of  its  inscription,  unless  renewed 
before  the  expiration  of  that  term ;  that,  though  the  mortgage  to  have  effect 
between  the  parties,  need  not  be  recorded  during  the  first  ten  years  from  its 
date,  yet  to  continue  in  effect  afterwards,  it  must  have  been  inscribed,  as 
directed  by  art.  3333,  before  the  expiration  of  that  period ;  and  that  this  in- 
scription may  be  considered  as  a  renewal  of  the  mortgage  between  the  par- 
ties, and  against  third  persons.     Minor  v.  Alexander,  166. 

8.  Under  the  5th  section  of  the  act  of  20th  of  March,  1827,  creating  the  office 
of  Register  of  Conveyances  for  New  Orleans,  a  sale  of  real  estate  can  have 
no  effect  against  third  persons,  bat  from  the  date  of  its  registry ;  and  where 
a  judgment  against  a  vendor  wsts  recorded  by  the  Register  of  Mortgages, 
before  the  registry  in  the  conveyance  office  of  the  sale  from  him,  the  sale 
will  be  without  effect  as  to  the  judgment  creditor ;  and  this,  though  a  sale 
of  the  same  property,  from  the  first  vendee  to  the  plaintiff,  was  registered 
before  the  judgment  was  recorded.     Mary  v.  Lampr^,  314. 

9.  Neither  the  parties,  nor  their  heirs,  nor  the  witnesses  to  the  act  by  which 
a  mortgage  is  stipulated,  can  take  advantage  of  its  non-inscription  during 
the  first  ten  years  from  its  date  (C.  C.  3316 ;)  but  it  will  cease  to  have  ef- 
fect, even  as  to  them,  after  that  period,  if  not  inscribed  before  its  expiration. 
C.  C.  3333.     Lejeune  v.  H<Sbert,  419. 

IV.  Sale  of  Mortgaged  Property. 

10.  Mortgage  creditors  of  a  succession  are  entitled  to  notice  of  any  application 
made  by  the  executor  to  sell  the  property  on  which  their  mortgages  exist. 

French  v.  Prieur,  299. 

11.  A  sale  of  the  property  of  a  succession,  legally  and  regularly  made  under 
a  judgment  of  a  Court  of  Probates,  discharges  the  mortgages  on  it  given  by 
the  deceased.  The  purchaser  takes  the  property  free  of  the  incumbrances ; 
and  the  Probate  Court  may  order  their  erasure.    lb. 

12.  Plaintiff  having  recovered  a  judgment  against  defendants,  caused  a^.  /a.  to 
be  levied  on  a  certain  portion  of  a  rail  road  belonging  to  them,  and  on  cer- 
tain fixtures,  machinery,  lumber,  and  other  personal  property  connecjted  with 
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the  road.  The  whole  was  offered  for  sale  in  gloho^  the  Sheriff  prodacio^ 
^  at  the  sale  a  certificate  from  the  Recorder  of  Mortgfages  showing  the  exis- 
tence of  a  mortgage,  having  a  preference  over  the  plaintiff,  in  fa?or  of  third 
persons, "  on  all  the  rights,  privileges,  immanities,  and  titles  of  the  Com- 
pany." Plaintiff  was  the  highest  bidder,  but  offered  a  sum  less  than  the 
amoant  of  the  mortgage.  The  officer  returned  that  there  had  been  no  sale. 
On  a  rule  on  the  latter,  the  defendants,  and  the  mortgagees,  to  show  cause 
why  the  property  offered  for  sale  should  not  be  delivered  to  plaintiff:  Held, 
that  there  was  no  adjudication,  and  that  the  rule  should  be  discharged. 
Ranney  v.  Orleans  Navigation  Company,  380. 

See  Executory  Process.     Insolvency,  13.     Sale,  14. 

V.  Privileges  affecting  Mortgaged  Property, 

13.  Where  in  the  settlement  of  the  estate  surrendered  by  an  insolvent,  the  pro- 
ceeds of  the  moveables  are  insufficient  to  pay  the  privileged  charges,  the 
property  on  which  liens  or  mortgages  exist,  and  not  the  creditors  holding 
such  liens  and  mortgages,  must  contribute  to  their  payment. 

Caseaux  v.  His  Creditors,  268. 

14.  Where  an  owner  of  ground,  an  undertaker  or  builder  by  trade,  borrows  a 
sum  of  money  for  the  purpose  of  building  thereon,  the  amount  to  be  ad- 
vanced to  him  according  to  the  progress  of  the  work,  executing  a  mortgage 
on  the  property  improved  to  secure  its  re-payment,  and  employs  workmen 
to  construct  the  buildings  under  his  own  directions,  the  latter  will,  under  art. 
2743  of  the  Civil  Code,  be  entitled  to  a  privilege  for  the  payment  of  their 
labor  on  the  building  constructed  by  them,  entitling  them  to  be  paid  in  pre- 
ference to  the  mortgage  creditor.  It  is  only  where  there  is  an  undertaker 
interposed  between  the  owner  and  his  workmen,  that  arts.  2744  and  2745 
of  the  Civil  Code  are  applicable.  Where  workmen  are  employed  by  the 
proprietor  himself,  they  are  put  on  the  same  footing,  and  allowed  the  same 
privilege  as  an  undertaker.    Succession  of  Erard,  333. 

See  Insolvency,  17. 

VI.  Erasure  of  Mortgages. 

15.  A  District  Court  cannot  issue  a  mandamus  to  a  Recorder  of  Mortgages, 
commanding  him  to  erase  certain  mortgages,  without  having  notified  the  par- 
ties interested.     French  v.  Prieur,  209. 

16.  On  an  application  for  a  mandamus  to  compel  the  erasure  of  the  mortgages 
existing  on  property  sold  by  order  of  a  Probate  Court,  the  declaration  of 
the  applicant  is  not  the  best  evidence  of  the  sale  ;  the  proces-verbal  of  the 
sale  and  adjudication  should  have  been  produced.     lb. 

See  Insolvency,  9. 

NATURAL  CHILD. 
1.  The  acknowledgment  of  an  illegitimate  child  in  a  will,  is  snffielent  to  entitle 
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■ueh  eluld,  when  not  a  colored  one,  to  be  conmdered  a  duly  acknowledged 
natural  child,  and  to  reeeiTO  as  each.    C.  C.  S31,  d36,  397. 

Jones  T.  Hunter,  336. 
3.  A  dieposition  in  favor  of  a  natural  child  or  children,  cannot  exceed  one- 
'  fourth  of  the  property  of  the  teelator,  if  he  leave  a  legitimate  brother  or  sis- 
ter, or  one-third,  if  he  leave  more  remote  collateral  relations.     C.  C.  1473. 
The  remainder  of  his  estate  must  go  to  his  legitimate  relations.    lb.  1474. 

lb. 

NEUTRAL  TERRITORY. 
See  Public  LiiNDs  of  the  United  States. 

NEW  ORLEANS. 

1.  The  erection  of  wharves  before  the  city  of  New  Orleans  and  its  suburbs, 
at  such  places  as  commerce  may  require,  is  a  legitimate  exercise  of  power 
by  ths  Council  of  any  of  its  Municipalities. 

Shepherd  v.  Third  Municipality  of  New  Orleans,  349. 

8.  Under  an  ordinance  of  the  Council  of  the  Second  Municipality  of  New  Or- 
leans, which  had  been  in  force  for  several  years,  a  fixed  annual  tax  was 
levied  on  the  assessed  value  of  the  real  estate  within  the  Municipality.  In 
the  month  of  December  it  was  ascertained  that  the  revenues  of  the  Munici- 
pality would  be  insufficient  to  discharge  its  debts  ;  and  an  ordinance  was 
passed  laying  an  additional  tax  for  the  year  ending  with  that  month,  and  for 
the  succeeding  year.  In  an  action  to  recover  the  increased  tax  for  the  year 
just  expiring :  Held,  that  no  period  of  the  year  being  fixed  by  law  when  the 
tax  shall  be  laid,  the  retrospective  operation  of  the  ordinance  is  no  proof  of 
its  illegality.  Second  Municipality  of  New  Orleans  v.  Orleans  Cotton 
Press  Company,  411. 

3.  The  fifth  section  of  the  act  of  lOth  March,  1834,  relative  to  the  powers  of 
the  Mayor  and  City  Council  of  New  Orleans,  and  the  ordinances  of  the  Se- 
cond Municipality  of  that  city,  of  December,  1838,  require  a  notification  to 
the  tax  payer,  before  he  can  be  made  liable  for  interest  at  the  rate  of  eight 
per  cent  a  year,  on  the  taxes  due  by  him.  Where  he  has  not  been  put  in 
default,  interest  can  be  recovered  only  from  judicial  demand.    lb. 

NEW  TRIAL. 

1.  The  omission  of  counsel  to  interrogate  a  witness  as  to  a  particular  fact,  is 
no  ground  for  a  new  trial.     Lowry  v.  Erwin,  192. 

3.  A  new  trial  will  not  be  granted  on  an  affidavit  by  one  of  the  counsel  of  a 
defendant  that  he  had  discovered,  since  the  judgment,  new  and  material 
evidence,  of  the  existence  of  which  he  was  not  aware  at  the  time  of  the 
trial,  though  he  had  used  due  diligence,  &c.,  where  it  is  not  shown  that  the 
defendant,  or  his  other  counsel,  were  also  ignorant  of  the  existence  of  such 
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erideooe,  and  the  witness  by  whom  the  new  fact  is  expected  to  be  proyed 
was  examined  on  the  trial  of  the  cause.     lb. 

NOLLE  PROSEQUL 

1.  A  District  Attorney,  prosecuting  on  behalf  of  the  State,  may  enter  a  nolle 
prosequi  at  his  discretion,  subject  only  to  the  right  of  the  defendant,  after 
trial  commenced  and  eyidence  giyen,  to  insist  on  a  trial.  The  court  has 
no  right  to  control  the  attorney  of  the  State,  in  this  respect. 

State  y.  Bogg,  63. 

S.  The  sureties  in  a  bond  to  the  State  for  the  good  behayior  of  a  party  and  his 
appearance  at  court,  may  avail  themselves  of  all  the  pleas  which  their  prin- 
cipal could  urge.  A.  nolle  prosequi  entered  as  to  their  principal,  will  dis- 
charge them.    lb. 

NONSUIT. 

A  plaintiff  may  discontinue  his  action,  at  any  time  before  judgment  has  been 
rendered,  on  paying  the  costs.  C.  P.  491.  But  he  has  no  right  to  call 
upon  the  court  for  a  judgment  of  nonsuit.  As  a  genera]  rule,  when  the 
plaintiff  does  not  make  out  his  case,  the  judgment  against  him  should  be  one 
of  nonsuit;  but  there  ar6  circumstances  which  render  this  rule  inapplicable 
and  which  ought  to  be  considered  sufficient  to  put  an  end  to  the  matter  in 
litigation.  Such  circumstances,  growing  out  of  the  evidence,  are  to  be  left 
to  the  sound  and  legal  discretion  of  the  court,  without  any  interference  on 
the  part  of  the  parties.     Crocker  v.  Turnstall,  354. 

NOTARY. 

^ee  Bills  of  Exchange  and  Promissory  Notes,  13  to  17,  and 
20  to  26.  •  Registry,  1 . 

NOTICE. 

See  Bills  of  Exchange  and  Promissory  Notes,  13  to  17,  and 
20  to  26.     Judgment,  10,  11. 

NOVATION. 

1.  Where  notes  were  given  by  defendant  and  another  person,  for  a  purchase 
made  in  violation  of  a  prohibitory  law  rendering  the  transaction  null  and 
void,  the  substitution  of  a  single  note  by  defendant  alone  for  a  balance  doe 
after  a  part  payment,  will  not  bar  the  latter  from  pleading  the  illegality  of 
the  original  contract.  Per  Curiam.  The  debt  does  not  cease  by  the  re- 
lease of  one  of  the  original  debtors,  to  be  the  same  debt,  growing  oot  of  the 
same  transaction.    Cotton  v.  Brien,  115. 
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2.  Where  the  holder  of  a  note  endorsee  on  it  that  he  has  receiTed  from  the 
maker  four  smaller  notes,  amounting  together  to  the  sum  for  which  the  first 
note  ^'as  given,  which  when  paid,  will  be  in  full  of  the  original  note,  he  may 
sue  on  the  latter,  but  to  protect  the  defendant  from  the  danger  of  suits  by 
endorsees  of  the  smaller  notes,  the  judgment  should  provide  that  no  execu- 
tion be  issued,  nor  the  judgment  itself  be  recorded  by  the  Recorder  of  Mort- 
gages, until  the  smaller  notes  are  delivered  to  the  defendant,  or  deposited 
for  him  in  court.    Rieder  v.  Theurer,  375. 

3,  Where  for  the  convenience  of  the  vendors,  in  order  to  enable  them  to  di- 
Tide  the  price  among  themselves,  the  notes  originally  given  by  the  vendees, 
are  cancelled,  and  others  executed  in  their  place,  eacK  for  smaller  sums, 
but  in  the  aggregate  for  the  same  amount,  in  the  same  form,  and  payable  at 
the  same  periods,  nothing  being  changed  as  to  the  position  or  obligations  of 
the  purchasers,  there  is  no  novation. 

Citizens  Bank  of  Louisiana  t.  Tucker,  443. 

NULLITY. 
See  Contracts,  2.    Donations  Inter  Vivos.      Sale,  VL 

OFFENCES  AND  QUASSI  OFFENCES. 

1.  An  officer  who  executes  process  issued  by  a  court  without  jurisdiction  is  a 
trespasser,  and  liable  in  damages  to  the  party  injured. 

Lowry  v.  Erwin,  192. 
3.  PlaintifiiB  having  obtained  a  judgment  against  defendant  in  another  State, 
instituted  a  suit  on  the  judgment  here,  attaching  certain  property,  and,  pend- 
ing the  attachment,  transferred  their  judgment  to  on^  of  their  creditors,  to 
be  applied  towards  the  satisfaction  of  his  claim.  A  third  person  having  in- 
tervened in  the  attachment  suit,  and  proved  the  property  to  be  his,  claiming^ 
damages  for  the  illegal  attachment,  against  the  plaintiffs  and  their  transfer- 
ree  :  Held^  that  the  damage  sustained  by  the  intervener  resulted  from  the 
original  levy  of  the  attachment ;  that  the  plaintiffs  having,  even  after  the 
transfer,  a  greater  interest  in  the  action  than  their  transferee,  the  latter 
could  not  have  dismissed  the  attachment ;  and  that,  consequently,  judgment 
for  damages  could  be  rendered  only  against  the  plaintiffs. 

Caldwell  v.  Mayes,  376. 
3.  As  between  the  principal  and  surety  in  an  attachment  bond,  and  the  de- 
fendant in  whose  favor  it  is  executed,  a  claim  for  damages  for  an  illegal  at- 
tachment is  ex  contractu  ;  but  if  the  property  of  a  third  person  be  attached 
under  proceedings  authorizing  the  seizure  of  that  of  the  defendant,  it  is  a 
trespass,  and  the  right  of  the  party  injured  to  obtain  reparation  arises  nei- 
ther from  a  contract,  nor  quasi*contract,  but  under  art.  2294  of  the  Civil 
Code,  which  declares  that  every  act  of  man  which  causes  damage  to  anoth- 
er, obliges  him  by  whose  &ult  it  happened,  to  repair  it. 

Edwards  v.  Turner,  382. 
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4.  The  distinction  between  offences  and  qnasi-offences  is,  that  the  former  sre 
those  illegal  acts  which  are  done  wickedly  and  with  the  intent  to  injure, 
while  the  latter  are  those  whioh  canse  injaiy  to  another,  but  proceed  only 
from  error,  neglect,  or  imprudence.    lb. 

5.  The  attachment  of  the  property  of  a  third  person,  as  belonging  to  the  de- 
fendant, is  a  quasi-offence ;  and  the  action  by  the  owner  for  damages  n 
prescribed  by  one  year  from  the  time  of  the  injory-^hac  is,  from  the  time 
of  the  seizure,  and  not  from  the  date  of  the  judgment  establishing  the  title 
of  the  owner.     C.  C.  3501,  3503.     lb. 

6.  Defendants,  in  the  absence  of  plaintiff,  seized  under  a  fi.  fa,  against  a  third 
person,  furniture  belonging  to  the  plaintiff,  and  sold  it.  The  plaintiff's  land- 
lord afterwards  claimed  and  received  the  proceeds,  in  virtue  of  his  privilege 
on  the  furniture  for  rent.  In  an  action  for  the  value  of  the  furniture  against 
the  Sheriff  and  the  seizing  creditors,  there  was  a  judgment  for  the  defend- 
ants. On  appeal :  Held^  that  the  court  below  erred ;  that  it  is  no  excuse  for 
the  defendants,  if  their  acts  were  illegal  and  caused  damage  to  the  plaintiff, 
that  they  gained  nothing  by  them,  and  that  another  got  the  money  they  were 
endeavoring  to  obtain ;  that  the  course  pursued  by  the  defendants  compelled 
the  landlord  to  assert  his  claim,  and  that  it  is  not  shown  that  he  would,  in 
the  absence  of  the  plaintiff,  have  taken  any  step  to  have  the  furniture  sold. 
Case  remanded.     Lawrence  v.  Hozey,  385. 

7.  In  an  action  for  damages,  for  an  assault  and  battery  and  slander,  evi- 
dence as  to  the  plaintiff's  character  is  inadmissible,  even  in  mitigation  of 
dainages.    Gardner  v.  Cross,  454. 

See  Shipping,  2. 

OWNERSHIP. 

Ornaments  of  gold  and  precious  stones  deposited  in  a  tomb  with  the  body  of 
the  deceased,  are  corporeal  things,  (C.  C.  451,)  susceptible  of  ownership, 
(C.  C.  480,)  subject  to  be  taken  possession  of  by  the  rightful  owner,  the 
heir  of  the  decessed,  and  to  be  alienated  by  him. 

Ternant  v.  Boudreaa,  488. 

OPPOSITION  OF  THIRD  PERSONS. 
See  Injunction,  5. 

PARISH  JUDGE. 

A  Parish  Judge,  who  acto  as  a  noUry,  and  as  Judge  of  Probates,  is  not  ex- 
pected to  keep  a  separate  office  in  each  capacity.    Dodd  v.  Craia,  58. 

See  Courts,  IV. 
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PARTNERSHIP. 

1.  The  laws  of  this  State  recognise  no  authority  in  a  surviving  partner.  He 
cannot  administer  the  effects  of  the  partnership,  until  regularly  appointed ; 
nor  is  he  then  styled  the  surviving  partner,  but  administrator.  Nor  will  the 
omission  of  a  defendant  to  except  to  the  capacity  of  one  who  sues  as  a  sur- 
viving partner,  be  considered  as  an  admission  of  his  right  to  sue  as  such. 
That  which  has  no  legal  existence  cannot  be  considered  as  tacitly  admitted. 

Notrebe  v.  Kenney,  13. 

S.  AAer  the  dissolution  of  a  partnership  no  one  of  the  partners  can  use  the 
social  name  so  as  to  bind  the  ot^rs.  Any  authority  to  do  so  must  be  deriv- 
ed from  a  new  contract  between  the  parties,  and  such  a  contract  is  essen- 
tially one  of  mandate.  To  draw  or  endorse  any  bill,  or  note,  in  the  name 
of  the  former  partnership,  the  authority  must  be  express  and  special.  C. 
C.  art.  2966.     Reedy  v.  Harding,  70. 

3.  A  partner  in  an  ordinary  partnership,  may,  during  its  existence,  bind  his 
co-partner,  if  it  be  shown  that  the  transaction  benefitted  the  partnership. 
C.  C.  art.  2845.    lb. 

4.  The  members  of  a  private  association,  formed  for  the  purchase  of  steam- 
ers, and  the  transporting  of  passengers  and  merchandize  for  hire,  are  com- 
mercial partners ;  and  where  the  partnership  has  been  dissolved,  they  may 
be  sued  for  a  debt  due  by  the  association  individually,  or  a  part  of  them  only, 
without  joining  the  rest.     Lambeth  v.  Vawtor,  127. 

5.  Commercial  partners  are  bound,  in  solidoy  for  the  debts  of  the  partnership 
towards  third  persons.  Their  responsibility  is  not  limited  to  the  interest  they 
may  have  in  the  concern,  though  the  extent  of  such  interest  was  known  to 
the  party  with  whom  the  contract  was  made.     lb. 

6.  Where  the  members  of  a  private  association,  formed  for  commercial  pur- 
poses, have  agreed  that  the  affairs  of  the  partnership  shall  be  conducted  by  a 
president  and  directors,  who  are  actually  chosen,  no  individual  partner  can 
bind  the  firm.  By  choosing  these  officers,  the  partners  have  selected  the 
administrators  of  the  partnership  affairs.     lb. 

7.  Admissions  made  after  the  dissi^ution  of  a  partnership,  by  one  who  had 
been  a  member,  are  not  binding  on  those  who  were  associated  with  him. 

lb. 

8.  In  ordinary  partnerships,  each  partner  is  only  bound  for  his  share  of  the 
partnership  debts  to  be  calculated  in  proportion  to  the  number  of  partners, 
and  without  reference  to  the  portions  of  the  stock  or  profits  to  which  each 
may  be  entitled.     C.  C.  2844.     Griffin  v.  His  Creditors,  216. 

9.  The  proprietors  of  steamers,  such  as  are  employed  in  towing  vessels  be- 
tween New  Orleans  and  the  Gulf  of  Mexico,  are  commercial  partners.  C. 
C.  2796.  Per  Curiam.  It  does  not  follow  because  these  boats  have  no 
privilege  for  their  hire,  that  their  owners  are  not  responsible  in  the  same 
manner  as  the  owners  of  boats  differently  employed.  Privileges  are  arbitra* 
ry  provisions  of  the  law.     Davis  ▼.  Houren,  255. 

Vol.  VI.  78 
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10.  After  the  diaeolation  of  a  partnership,  none  of  the  membere  can  bind  the 
others  without  specui]  anthority  from  them.  Nor  can  they,  after  snch  a 
dissolntion,  bind  the  others,  or  the  firm,  for  the  payment  of  a  debt  which 
has  been  prescribed,  any  more  than  they  can  create  an  entirely  new  ofaligft- 
gation.    lb. 

11.  Where  the  name  of  a  party  forms  a  part  of  the  commercial  name  of  a  part- 
nership against  whom  a  judgment  has  been  obtained,  it  is,  at  least,  prima 
facie  evidence  that  he  was  a  member  of  the  firm ;  and  ^fi,fa,  levied  on  his 
property  to  satisfy  the  judgment,  will  be  maintained,  unless  it  be  shown  that 
he  was  not  a  member.     Mary  ▼.  Lampr^,  214. 

19.  The  appellant,  a  partner  of  the  insolveni^in  a  saw  mill,  was  to  manage  the 
business,  taking  charge  of  the  receipts  and  disbursements,  and  to  be  entitled 
to  a  certain  portion  of  the  profits  after  all  expenses  were  deducted.  The  in- 
solvent was  to  furnish  the  land,  buildings,  laborers,  and  necessary  capital 
for  the  purchase  of  materials.  The  appellant  claims,  under  art.  2157,  %  I, 
9,  of  the  Civil  Code,  to  be  subrogated  to  the  rights  of  certain  mechanics  and 
laborers  employed  on  the  mill  whose  claims  had  been  paid  by  him.  Held^ 
that  there  was  no  subrogation  ;  that  the  debts  were  paid  by  the  appellant  in 
the  coarse  of  his  administration  of  the  partnership  business  ;  and  that,  as  to 
the  insolvent,  any  advances  made  by  the  appellant  could  give  him  only  the 
privilege  of  a  partner  on  the  partnership  property,  entitling  him  to  be  paid 
out  of  its  proceeds  in  preference  to  any  individual  creditor  of  the  insolvent. 

Gordon  v.  His  Creditors,  328. 

13.  In  an  ordinary  partnership,  formed  for  a  particular  purpose,  neither  of  the 
partners  can  bind  the  other  unless  authorized  to  do  so,  specially,  or  by  the 
articles  of  partnership.    C.  C.  2643.     fiourgerol  v.  Allard,  351. 

14.  One  of  two  partners  in  a  particular  adventure,  may  renew  a  note  given 
by  a  purchaser  of  the  partnership  property,  without  exceeding  his  anthority 
as  a  partner.  Whatever  he  does  fairly  and  honestly,  before  the  final  con- 
summation of  the  business,  will  be  binding  on  his  co-partner. 

Lallande  v.  Bonny,  363. 

PATENT. 
•  See  Public  Lands  of  thb  United  States,  1,  2. 

PAYMENT. 

1.  A  plea  of  payment  will  not  authorize  evidence  of  an  adverse  claim  in  com- 
pensation not  equally  liquidated  with  plaintifi'^s  demand.  H^.  C.  2205.  C. 
P.  367.     Maxwell  v.  Collier,  86. 

2.  An  imputation  of  payment  made  by  a  creditor,  and  subsequently  ratified  by 
the  debtor,  will  take  eflfect  from  its  date,  though  the  former  nuiy,  in  the  in- 
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torral,  have  become  the  holder  of  aoother  debt  to  which  the  debtor,  or  oae 
bound  u  eurety  for  him,  might  otherwise  have  required  it  to  be  iroput^. 

Metoyer  ▼.  Trezzini,  134. 

3.  Where  a  creditor  becomes  the  parohaser  of  property  sold  at  her  iostaoeeat 
a  Sheriff  *8  sale,  subject  to  her  mortgage  aod  privilege  as  vendor,  the  debt 
secured  by  such  mortgage  and  privilege  is,  pro  tanto^  extinguished  by  con- 
fusion. She  cannot  claim  to  have  the  price  bid  by  her  imputed  to  another 
debt,  so  as  to  afiect  the  rights  of  other  creditors. 

Griffin  t.  His  Creditors,  S16. 

4.  The  rules  laid  down  by  the  Civil  Code,  art.  3103,  relative  to  the  impuUtion 
of  payments  where  two  debts  are  of  the  same  nature  and  equally  onerous, 
apply  to  settlements  between  debtor  and  creditor ;  they  cannot  be  enforced 
to  the  prejudice  of  third  persons.    lb. 

6.  Where  in  an  action  on  a  note,  defendant  claimed  credit  for  a  sum  proved  to 
have  been  paid  to  plaintiff,  but  the  latter  alleged  that  the  payment  was  made 
in  discharge  of  another  debt :  Held,  that  it  was  for  the  plaintiff  to  show 
that  he  was  the  holder  of  another  obligation,  which  had  been,  or  ought  to 
have  been  credited  with  the  amount.     Mann  ▼.  Major,  475. 

See  Pleading,  17. 

PHYSICIAN. 

A  physician's  bill  is  prescribed  by  three  years.     C.  C.  3503. 

Arbonneaox  v.  Letorey,  456. 

See  Compensation,  2. 

PLEADING. 

I.  Parties  to  Actions. 
II.  Actions,  Where  to  he  brought, 

III.  Exceptions  and  Answer, 

IV.  Admissions, 

V.  Interrogatories  to  a  Party, 
VI.  Possessory  and  Petitory  Actions, 
VII.  Actions  to  Annul  Sales  made  by  an  Insolvent,  and  Pro- 
ceedings where  there  has  been  a  Surrender  of  Pro- 
perty, 
VIII.  Actions  by  Heirs  or  Legatees  to  obtain  Possession  of 
Successions, 

I.  Parties  to  Actions. 
1.  A  creditor  of  a  succession,  holding  a  claim  which  had  been  acknowledged, 
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in  writing,  by  the  execator  to  be  just,  and  had  been  placed  among  the  ad- 
mitted claims  against  the  estate,  subsequently  petitioned  the  Probate  Cooit 
to  have  the  same  ranked  as  a  privileged  debt,  but  did  not  make  the  executor 
a  party  to  the  proceeding.  A  judgment  having  been  rendered  ex  parte^ 
establishing  the  privilege,  on  appeal  by  the  executor :  Held,  that  the  exeea- 
tor,  not  being  a  party,  the  judgment  must  be  reversed. 

Succession  of  Lilley,  94. 

2.  A  married  woman,  not  separated  from  bed  and  board,  cannot  sue  or  be  sued, 
without  the  authorization  of  her  husband,  or  that  of  the  Judge  before  whom 
the  suit  is  brought.  Nor  can  she  appeal  from  a  judgment  rendered  against 
her,  without  having  been  so  authorized.     Cuny  v.  Dudley,  77. 

3.  The  omission  of  a  plaintiff  in  an  action  against  a  married  woman,  to  cause 
her  to  be  authorized,  either  by  her  husband  or  the  court,  to  defend  the  suit, 
rendering  the  proceedings  absolutely  null,  will  be  noticed  by  the  court, 
though  it  escape  the  attention  of  the  parties.  In  such  a  case  the  judgment 
may  be  reversed,  and  the  case  remanded  to  enable  the  plaintiff  to  have  the 
opposite  party  legally  authorized  to  defend  the  action. 

Robinson  r.  Butler,  78. 

4.  The  members  of  a  private  association,  formed  for  the  purchase  of  steamers, 
and  the  transporting  of  passengers  and  merchandize  for  hire,  are  commer- 
cial partners ;  and  where  the  partnership  has  been  dissolved,  they  may  be 
sued  for  a  debt  due  by  the  assoeiatioo  individually,  or  a  part  of  them  only, 
without  joining  the  rest.     Lambeth  v.  Vawter,  127. 

6.  Under  the  bankrupt  law  of  1841,  all  the  estate  of  the  bankrupt  is,  by  the  issu- 
ing of  the  decree  of  bankruptcy,  ipso  fcuflo,  vested  in  the  assignee.  It  is  his 
duty  to  take  possession  without  delay,  and  to  administer  the  property  to  the 
best  advantage  for  the  benefit  of  the  creditors.  If  resistance  be  made,  the 
State  courts  will  grant  the  necessary  process  to  enable  him  to  do  so.  The 
assignee  may  make  himself  a  party  to  suits  in  the  State  courts  in  place  of 
the  bankrupt,  and  take  the  necessary  steps  to  protect  the  property  and  inte- 
rests confided  to  his  care.     Lewis  v.  Fisk,  159. 

6.  Where  an  endorser,  the  wife  of  the  maker  jof  a  note,  could  not  sue  the  lat- 
ter, her  endorsee  cannot.     Doll  v.  Theurer,  276. 

7.  In  every  suit  on  a  joint  contract,  all  the  obligors  must  be  made  defendants, 
though  some  may  have  paid  their  proportion  of  the  debt ;  and  no  judgment 
can  be  obtained  against  any,  unless  it  be  proved  that  all  joined  in  the  obli- 
gation, or  are  by  law  presumed  to  have  done  so.    C.  C.  2080. 

Bourgerol  v.  Allard,  351. 

II.  Actions,  Where  to  be  brought. 

8.  An  action  against  a  party  in  possession  of  slaves,  m  which  the  plaintiff 
prays  for  a  judgment  declaring  the  title  under  which  the  former  holds  to  be 
fraudulent,  and  ordering  the  slaves  to  be  sold  for  the  purpose  of  paying  a 
balance  due  to  him  as  vendor,  with  damages  for  the  expense  to  which  he 
has  been  subjected,  and  recognizing  his  privilege  as  a  vendor,  roost  be 
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brooght  before  the  court  of  the  defendant's  domicil,  and  not  of  the  parish 
where  the  slaves  may  be.     C.  P.  89,  139,  162.     Boner  y.  Elgee,  6. 

9.  An  affidavit  to  disprove  one  made  by  the  opposite  party,  for  the  purpose  of 
removing  a  case  from  a  State  Court  to  a  Circuit  Court  of  the  United  States, 
under  the  12th  section  of  the  act  of  Congress,  of  the  24th  September,  1789, 
is  inadmissible.  The  citiaenship  of  the  parties  is  a  fact  to  be  shown  to  the 
satisfaction  of  the  court,  and  this  showing  is  necessarily  e«  parte.  The 
order  of  removal  is  not  final ;  it  is  for  the  United  States  Court  to  decide  ul- 
timately upon  its  jurisdiction,  which  may  remand  the  case  to  the  State 
Court,  should  it  think  itself  without  jurisdiction.    Franciscus  ▼.  Surget,  33. 

10.  Where  a  defendant  in  an  action  to  recover  a  sum  of  money  dies  pendente 
litet  if  the  heirs  be  of  age  and  have  accepted  the  succession  unconditionally, 
th^  may  be  made  parties,  and  the  suit  must  be  prosecuted  to  judgment  in 
the  ordinary  courts;  but  where  the  succession  has  not  been  accepted  purely 
and  simply,  and  is  in  the  hands  of  an  administrator,  curator,  or  executor, 
Couru  of  Probate  have  exclusive  jurisdiction  to*  decide  on  all  claims  for 
money  against  it,  and  to  establish  the  rank  of  the  privileges,  and  the  mode 
of  payment.    C  P.,  924.     Thomas  v.  Cortes,  44. 

1 1.  It  does  not  follow  from  the  provisions  of  arts.  31, 120,  and  361  of  the  Code 
of  Practice,  that  actions  shall  not  abate  by  the  death  of  one  of  the  parties, 
but  may  bo  continued  between  the  survivor  and  the  heirs  of  the  deceased, 
that  they  must  continue  to  be  prosecuted  in  the  courts  in  which  they  were 
instituted.  All  such  actions  founded  on  claims  for  money,  on  the  death  of 
the  defendant,  must  be  cumulated  with  the  mortuary  proceedings  in  the  Pro- 
bate Court,  and  there  prosecuted  to  judgment,  unless  admitted  by  the  ad- 
ministrator. The  creditors  have  the  right  of  contesting  each  other's  claims 
in  a  concurso^  before  the  Probate  Court,  by  which  they  will  be  paid  a  pro 
rata  dividend  in  case  of  the  insolvency  of  the  succession.  Though  no  ex- 
press provision  has  been  made  for  the  transfer  of  such  actions,  the  law  has, 
by  investing  the  Court  of  Probates  with  jurisdiction,  impliedly  conferred  the 
means  necessary  to  its  exercise.  The  transfer  of  the  record  is  necessary 
te  the  exercise  of  jurisdiction  by  the  Probate  Court.     lb. 

12.  A  creditor,  residing  in  another  state,  cannot  sue  in  the  Circuit  Court  of 
the  United  States,  an  executor,  curator,  or  administrator  of  an  estate,  in 
course  of  administration  in  a  Court  of  Probates,  as  an  insolvent  estate,  and 
obtain  judgment,  and  issue  execution  thereon  in  violation  of  the  state  laws, 
and  take  the  property  out  of  the  hands  of  the  officer  administering  it,  to  the 
injury  of  the  domestic  creditors.  But  if  such  executor,  administrator,  or 
curator,  refuse  to  admit  the  justice  of  a  debt  claimed  by  an  alien  or  non- 
resident, and  to  class  it  as  an  acknowledged  debt  against  the  succession  to 
be  paid  as  others,  he  may  be  sued  in  the  Circuit  Court  of  the  United  States, 
and  a  judgment  liquidating  the  demand  may  be  obtained ;  but  the  judgment 
must  provide  that  it  is  to  be  paid  in  due  course  of  law,  out  of  the  assets  in 
the  hands  of  the  executor,  &c.,  to  be  administered,  and  no  execution  can 
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be  issaed  in  fayor  of  an  alien  or  non-resident  ereditor,  nnless  one  eoald  be 
issned,  in  a  similar  case,  in  favor  of  a  domestic  creditor. 

Lowry  t.  Erwin,  199. 

13.  Defendant  having  purchased  a  plantation  and  slaves  at  a  Sheriff^s  sale, 
made  under  a^./a.,  issaed  on  a  judgment  obtained  by  him  against  the  plain- 
tiff, procured  a  monition  to  show  cause  why  the  sale  should  not  be  homolo- 
gated. Plaintiff  opposed  the  homologation,  and,  on  the  same  day,  brought 
suit,  in  the  parish  where  the  land  was  situated,  and  not  that  of  defendant's 
domicil,  to  recover  the  land  and  slaves,  with  their  fruits  and  revenues,  and 
for  damages  against  the  defendant  for  having  illegally  and  forcibly  taken 
possession.  The  sale  having  been  avoided,  on  the  opposition  to  the  moni- 
tion, defendant  prayed  for  the  dismission  of  the  action,  on  the  grounds  that 
the  main  question,  of  title,  had  been  decided  on  the  monition,  and  that  the 
plaintiff  had  no  right  to  cumulate  with  his  petitory  action,  a  personal  one 
against  the  defendant,  for  the  fruits  and  revenues,  or  for  damages  :  Held, 
that  notwithstanding  his  opposition  to  the  monition,  plaintiff  had  a  right  to 
commence  the  action ;  that,  though  the  question  of  title  was  decided  on  the 
monition,  thlit  as  to  defendant's  liability  for  the  fruits  and  revenues,  was  un- 
determined, and  that  being  a  mere  incident  of  the  action  of  revendicatioo, 
the  suit  was  properly  brought  in  the  parish  where  the  property  is  situated, 
although  the  defendant  resides  in  another ;  and  that  jurisdiction  having  been 
once  vested,  it  could  not  be  divested  by  a  judgment  on  a  part  of  the  matter 
in  controversy.     C.  P.  153,  154,  162,  163.     Winter  v.  Zacharie,  466. 

14.  A  crop,  made  after  the  dissolution  of  the  commnnit>,  by  the  husband,  on 
land  belonging  to  him,  partly  with  his  own  slaves,  and  partly  with  those  of 
the  community,  cannot  be  considered  as  belonging  to  the  community,  nor  be 
included  in  its  settlement  before  the  Probate  Court.  The  husband  is  bound 
to  account  to  the  heir  for  the  value  or  proceeds  of  the  labor  of  the  slaves, 
having  acted  as  his  negotiorum  gestor  in  the  administration  of  his  property ; 
but  this  has  nothing  to  do  with  the  settlement  of  the  community.  The 
action  of  the  heir,  must  be  brought  before  the  ordinary  tribunals. 

Babin  v.  Nolan,  606. 

III.  Exceptions  and  Answer. 

15.  Where  defendant  is  in  possession  of  a  judgment  for  aceruin  sum,  payable 
in  specie,  from  which  no  appeal  has  been  uken,  an  allegation  by  the  party 
against  whom  it  was  rendered,  that,  by  the  original  contract,  he  was  entitled 
to  discharge  the  debt  in  the  notes  of  a  particular  bank,  cannot  be  inquired 
into  on  an  application  to  enjoin  the  execution.  Such  a.defence  should  have 
been  urged  in  the  original  suit  in  which  the  judgment  was  rendered,  under 
which  the  execution  was  issued. 

Dayton  v.  Commercial  Bank  of  Natchez,  17. 

16.  In  an  action  by  one  for  the  use  of  another,  the  latter  is  the  real  plaintiff. 
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In  •ueh  an  action  the  defendant  may  urge  any  defence  he  may  hare  against 
the  nominal,  or  the  real  plaintiff. 

17.  A  plea  of  payment  will  not  anthorize  CYidence  of  an  adverse  claim  in  eom- 
peneation  not  equally  liquidated  with  plaintiff ^e  demand.  C.  C.  2205.  C. 
P.  367.     Maxwell  v.  Collier,  86. 

18.  An  accommodation  endorser,  being  viewed  zb\  surety,  may  ayail  himself 
of  any  plea  which  his  principal  conld  liave  oppoeed  to  the  holder. 

Satterfield  ▼.  Compton,  190. 

19.  A  defence  that  a  roemorandam  of  a 'contract  of  sale  had  been  altered  by 
the  plaintifis  without  the  consent  of  the  defendants,  not  made  in  the  lower 
court,  cannot  be  urged  after  appeal.    Grimshaw  r.  Hart,  265. 

.90.  In  an  action  against  the  maker  and  endorser  of  a  note,  the  defendants  ex- 
cepted to  the  action  as  premature,  on  the  ground  that  the  amount  claimed 
by  plaintiff  was  not  yet  demandable ;  as  the  latter,  after  the  maturing  of  the 
note  sued  on,  by  a  special  agreement  with  the  drawer,  for  a  consideration 
received  from  him,  had  granted  him  a  certain  time  within  which  to  pay  the 
note,  which  delay  had  not  yet  expired.  The  exception  was  sustained. 
After  the  expiration  of  the  delay,  the  plaintiff  obtained  a  judgment  by  de- 
fault, which  was  set  aside,  the  defendants  filing  separate  answers,  and  the 
endorser  urging  that  he  had  been  discharged  by  the  delay.  There  was  a 
judgment  against  the  maker,  but  in  favor  of  the  endorser.  On  appeal : 
Heldt  that  though  the  fact  of  granting  the  delay  was  shown,  the  exception 
having  been  pleaded  by  both  defendants,  proved  that  the  endorser  knew  that 
the  delay  had  been  granted,  and  consented  to  it,  and  that,  having  enjoyed  the 
benefit  of  the  plaintiff's  indulgence,  he  is  not  discharged. 

Gordon  v.  Dreux,  309. 

.  91.  The  plea  of  prescription  is  one  of  those  peremptory  exceptions,  which, 
without  going  to  the  merits  of  the  cause,  show  that  the  plaintiff  can  not  main- 
tain his  action,  and  may  be  pleaded  specially  in  every  stage  of  the  action, 
previous  to  final  judgment.  Such  exceptions  raise  no  issue  on  the  merits. 
Thus  where  a  judgment  by  default  has  been  set  aside  on  filing  a  plea  of  pre- 
scription, and  the  exception  is  overruled,  the  case  cannot  be  tried  on  its 
merits,  until  put  at  issue  by  an  answer,  or  by  a  judgment  by  default,  regu- 
larly entered,  after  the  overruling  of  the  exception.    C.  P.  345,  340. 

Lejeone  v.  Hubert,  419. 
99.  An  exception  to  a  petition  on  the  ground  that  the  name  under  which  the 
^  plaintiff  sued  is  not  his  real  name,  will  be  overruled,  where  it  does  not  state 
the  name  under  which  alone  he  could  have  sued. 

Gardiner  r.  Cross,  454. 

93.  No  dilatory  exception  can  be  pleaded  after  a  judgment  by  default.    Act 
90th  March,  1839,  ^  93.    Welsh  v.  Shields,  484. 

IV.  Admissions. 

94.  The  laws  of  this  State  recognize  no  authority  in  a  surviving  partner.    He 
eannot  administer  the  effects  of  the  partnership,  until  regularly  appointed ; 
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-  nor  is  he  then  styled  the  sorviving  partner,  but  admioistrator.  Nor  will  the 
omission  of  a  defendant  to  except  to  the  capacity  of  one  who  sues  as  a  sur- 
Tiving  partner,  be  considered  as  an  admission  of  his  right  to  sue  as  soch. 
That  which  has  no  legal  existence  cannot  be  considered  as  tacitly  admitted. 

Notrebe  ▼.  M^Kinney,  13. 
35.  Where  the  petition  alleged  that  an  act  of  mortgage  was  intended  by  both 
mortgagors  and  mortgagees  to  secure  to  the  latter  an  nnjast  and  illegal  pre- 
ference, plaintiffs  will  be  estopped  from  averring  that  the  mortgage  was  on- 
known  to  the  mortgagees,  and  not' accepted  by  them. 

Hill  ▼.  Barlow,  14S. 

V.  Interrogatories  to  a  Party, 
86.  Where  a  defendant,  after  having  obtained  several  continuances,  moves 
for  leave  to  file  an  amended  answer  propounding  interrogatories  to  the  plain- 
tiff, a  resident  of  another  State,  evidently  merely  for  delay,  permission  will 
be  refused.    Yeatman  v.  Henderson,  61. 

27.  Where  a  party  to  whom  interrogatories  have  been  propounded,  states  facts 
not  closely  connected  with  those  as  to  which  he  has  been  questioned,  the 
opposite  party  should  move  to  strike  out  such  irrelevant  matter. 

WeUs  ▼.  Hickman,  1. 

28.  Under  art.  351  of  the  Code  of  Practice,  a  party  to  an  action  to  whom  in- 
terrogatories are  propounded  can  be  required  to  answer,  in  open  court,  only 
when  he  resides  in  the  parish  where  the  court  sits.  Where  his  residence 
is  out  of  the  parish,  but  within  the  State,  it  is  the  duty  of  the  party  pro- 
pounding the  interrogatories  to  obtain  from  the  court  a  commission  directed 
to  some  Judge,  or  Justice  of  the  Peace,  in  the  parish  in  which  the  party  in- 
terrogated resides,  to  receive  his  answers ;  or  the  interrogatories,  if  unan- 
swered, cannot  be  taken  pro  confessis,    C.  P.  352. 

Crocker  v.  Tumstall,  354. 

VI.  Possessory  and  Petitory  Actions, 
89.  After  an  adjudication  under  a^.  fa.,  which  divests  the  defendant  in  execu- 
tion of  his  title  to  the  property,  he  can  no  longer  be  considered  as  posses- 
sing as  owner,  which  is  essential  to  maintain  a  possessory  action.  C.  P.  47. 
He  must,  if  he  still  claims  the  property,  resort  to  a  direct  action  to  annul  the 
Sheriff's  sale.    Winn  v.  Elgee,  100. 

30.  A  curator  ad  hoc,  may  be  appointed  to  represent  an  absent  defendant  in  a 
petitory  action,  as  in  any  other.  Art.  116  of  the  Code  of  Practice,  does 
not  limit  the  right  of  appointment  to  any  particular  class  of  actions. 

Beaumont  v.  Covington,  189. 

VII.  Actions  to  annul  Sales  made  by  an  Insolvent,  and  Proceed- 
ings where  there  has  been  a  Surrender  of  Property. 

31.  It  is  essential  to  a  revocatory  action  in  which  an  act  of  an  insolvent  is  at- 
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taoked,  M  bating  be#ik  nads  in  Amnd  and  to  the  iajilry  of  liia  cxadttora,  that 
^xaod  sbonld  be  aHaged  against  the  debtor,  who  mnat  be  a  party  to  the  eait. 

Lawrenoe  ▼.  Bowman,  21. 
dd.  OnMsitiona  having  been  filed  to  the  homologatioB  of  a  tad^eim  of  diatriba- 
tion  preaented  by  the  ayndic  of  an  insoWent,  praying  for  the  cancelling  of 
the  aalea  made  by  the  ayndio,  that  the  property  be  diqwiaed  of  again  for  the 
benefit  of  all  the  creditora,  and  the  tableau  aet  aside,  the  opponents  subse- 
qnently  Blei  other  opposiiionn  by  way  of  amendment,  in  which,  abandoning 
the  objeots  of  the  first  oppositions,  and  waiving  their  pnrpose  of  disturbing 
the  sales  and  resisting  the  homologation  of  the  tableau^  they  pray  that  the 
syndic  may  be  condemned,  personally,  to  pay  them  the  amounts  for  which 
they  were  placed  on  the  tableau  as  creditors  of  the  insolvent,  on  the  ground 
of  his  having  aeled  without  any  regular  appointment,  ha?ing  sold  the  pro- 
perty illegally,  and  for  his  neglect  and  waste  of  the  property :  Held,  that 
the  demands  in  the  original  and  asiended  oppoaitions  are  inconsistent,  the 
one  precluding  the  other,  and  cannot  be  cumulated  in  the  same  action,  (C. 
P.  1# ;)  that  the  demands  in  the  original  oppositions  roust  be  considered 
as  abandoned  by  the  supplemental  oppositions  ;  and  that  any  claim  for  dam- 
ages against  the  syndic,  persodally,  for  malfeasance,  should  be  brought 
againat  him  individually,  and  not  by  way  of  opposition  to  a  tableau  of  dis- 
tribution.   Blake  v.  His  Creditors,  530. 

VIII.  Actions  by  Heirs  or  Legatees  to  obtain  Possession  of  Suo 

cessions. 

33.  In  actions  by  the  heirs,  or  otherrentitled  to  successions  administered  by 
curators  or  testamenUry  executors,  for  the  possession  of  such  successions, 
under  arU.  1000, 1001,  1009  and  1003  of  the  Code  of  Practice,  as  in  every 
other  suit,  there  must  be  an  issue  joined  before  any  final  judgment  can  be 
rendered ;  and  if  the  curator  or  executor  does  not  answer,  issue  must 
be  made  by  a  judgment  by  default.  C.  P.  310,  311,  313.  Such  actions 
most  be  in  the  ordinary  form.  The  provision  of  art.  1003,  the  judge 
shall  pronounce  on  the  claim  in  a  summary  manner,  only  means,  as  shown 
by  art.  1034,  that  he  shall  decide  upon  it  with  the  greateat  practicable  oe* 
Jerity,  giving  it  a  preference  over  ordinary  cases.    Caldwell  v.  Glenn,  0. 

PLEDGE. 
See  Insoltbncy,  9.    Privilege,  7. 

POSSESSION. 

1.  Persons  in  possession  as- tenants  cannot,  by  consenting  to  possess  for  a 
third  person,  or  by  permitting  others  to  disturb  their  possession,  or  to  culti- 
vate the  land,  affect  in  any  manner  the  righta  of  their  landlords.    C.  C. 
3408,  3400.    Wells  v.  Hickman,  1. 
Vol.  TL  79 
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9.  The  poBsessioii  of  a  debtor  against  whom  a  jadgment  has  been  rendered,  is 
dirested  bj  the  legal  seizure  under  z,  fieri  facias  i  and  is  vested  in  the  Sheriff 
until  the  property  is  disposed  of.  He  is  regarded  as  the  rightful  possessor, 
and  can  maintain  an  action  of  trespass  against  any  person  disturbing  him  in 
such  possession.  It  is  his  duty  to  take  the  property  into  actual  possession. 
If  it  be  a  plantation,  it  remains  sequestered  in  his  custody  until  the  sale,  and 
he  may  appoint  a  keeper  or  manager ;  and  if  resisted  in  the  execution  of  his 
orders,  may  employ  force,  and  summon  the  posse  comitatus.  C.  P.  656  to 
662,  and  763.     Winn  ▼.  Elgee,  100. 

3.  No  one  can  be  permitted  to  change  the  character  of  his  own  possession ; 
nor  can  a  tenant  acquire  a  title  adverse  to  his  landlord's,  and  continue  to 
possess  for  himself.     Metoyer  ▼.  Larenandiere,  139. 

4.  Parol  evidence  is  inadmissible  to  prove  that  plaintiff  was  the  owner  of  the 
land  in  dispute,  and  leased  it  to  the  defendant,  and  that  the  latter  eommiued 
a  fraud  in  converting  it  to  his  possession.  It  would  tend  to  make  out  a 
title  to  real  estate  by  parol.    lb. 

5.  The  possession  of  an  agent,  is  the  possession  of  the  principal. 

Beaumont  v.  Covington,  169. 

0.  A  possessor  in  good  faith,  under  a  title  which  he  honestly  believes  to  be 
just  in  point  of  fact  and  form,  is  entitled  to  his  improvements,  and  is  not 
bound  to  account  for  the  fruits  and  revenues,  until  the  property  is  claimed 
by  the  real  owner.  The  possession  and  title  must  be  such  as  to  entitle  the 
party  to  the  prescription  of  ten  years.  The  possessor  in  good  faith  is  one 
who  has  just  reason  to  believe  himself  the  roaster  of  the  thing  which  ho 
possesses,  though  he  may  not  be  so  in  fact,  (C.  C.  3414 ;)  the  possessor  in 
bad  faith,  one  who  knows  that  he  has  no  title,  or  that  his  title  is  defective, 
lb.  3415.     Lowry  v.  Erwio,  192. 

7.  A  judgment  by  a  court  having  no  jurisdiction  or  authority  to  render  it,  is 
null  and  void ;  and  one  possessing  under  it,  is  not  a  possessor  under  a  just 
title  and  in  good  faith,  so  as  to  exempt  him  from  liability  for  the  fruits  and 
revenues,  until  claimed  by  the  owner. .  To  exempt  him,  as  a  possessor  in 
good  faith,  from  such  liability,  the  possession  must  have  been  valid  in  point 
of  form.     C.  C.  3452.     lb. 

8.  A  possessor  without  a  just  title,  owes  the  fruits  and  revenues  from  the  com- 
mencement of  his  possession.     lb. 

See  Prescription,  12. 

PRESCRIPTrON. 

1.  By  an  act  of  the  Legislature  of  the  State  of  Mississippi,  of  the  26th  of  No- 
vember, 1821,  sect.  115,  it  is  provided,  that  any  claim  against  the  estate  of 
one  deceased,  not  presented  to  the  executor,  administrator,  or  collector 
within  eighteen  months  ailer  the  publication  of  notice  for  that  purpose  by 
such  executor,   &c.,  shall  be  forever  barred,  and  the  estate  discharged 
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therefrom.  Pluntiflf,  a  resident  of  that  State,  being  the  holder  of  a  claim 
against  the  estate  of  the  deceased  barred  by  that  act,  eommeneed  an  action 
Against  the  administrator  of  a  part  of  the  succession  situated  in  this  State. 
Held,  that  the  claim  being  barred  in  Mississippi,  must  be  considered  so  iu 
this  State.  Harrison  v.  Sucy,  15. 
3.  Prescription  ie  interrnpted  by  a  citation  to  the  party  ia  whose  fayor  it  is 
running,  to  appear  before  a  court  of  justice  on  account  of  the  right  or  claim 
Co  which  the  prescription  would  apply.  This  is  called  a  legal  interruption, 
and  it  matters  not  whether  the  suit  be  before  a  court  of  competent  jurisdiction* 
or  not.  C.  C.  3483,  3484, 3516.  The  party  must  be  cited.  No  other  means 
of  knowledge  of  the  proceedings  instituted  against  him,  though  brought 
home  to  him,  will  suffice  to  operate  a  legal  interruption. 

HilU.  Barlow,  143. 

3.  Acceptance  of  service  of  citation  by  a  curator  ad  hoc  appointed  to  repre- 
sent an  absent  defendant,  will  not  interrupt  prescription  as  to  the  latter. 
Art*  177  of  the  Code  of  Practice  which  provides  for  the  waiter,  or  ackoow- 
ledgraent  of  service,  in  writing,  under  the  signature  of  the  defendant  or  his 
attorney,  on  the  back  of  the  original  petition,  does  not  apply  to  a  curator  ad 
hoc.  Such  waiver  or  acknowledgment  can  only  be  made  by  the  defendant 
personally,  or  by  the  attorney  whom  he  has  employed.     lb. 

4.  The  exercise  of  the  right  of  claiming  prescription  is  an  act  of  ownership  ; 
and  its  abandonment  is  one  of  alienation,  which  no  agent  can  do  so  as  to  de- 
prive his  principal  of  his  right  to  claim  it,  without  special  authority  from  the 
latter.     lb. 

5.  No  contract  between  a  debtor  and  one  of  his  creditors,  for  the  purpose  of 
securing  a  just  debt,  though  the  debtor  were  insolvent  to  the  knowledge  of 
the  creditor,  and  although  the  other  creditors  be  injured  thereby,  can  be 
annulled  afier  one  year,  reckoning  from  its  date  to  the  time  of  bringing  the 
suit  to  avoid  it.     C.  C.  1983.      lb. 

6.  An  acknowledgment  of  a  debt  by  anyone  of  several  diebtors  bound  insolido^ 
interrupts  prescription  as  to  all.  The  words  joint-debtor  in  art.  3517  of 
the  Civil  Code,  were  inserted  in  the  English  text  of  the  article  through  an 
error  of  the  translator  or  transcriber.     Davis  ▼.  Houren,  355. 

7.  The  attachment  of  the  property  of  a  third  person,*  as  belonging  to  the  der 
feodant,  is  a  quasi-offence  ;  and  the  action  by  the  owner  for  damages  is  pre- 
scribed by  one  year  from  the  time  of  the  injury^-'that  is,  from  the  time  of 
the  seizure,  and  not  from  the  date  of  the  judgment  establishing  the  title  of 
the  owner.    C.  C.  3601,  3603.     Edwards  v.  Turner,  383. 

8.  A  partial  payment,  before  prescription  acquired,  will  interrupt  the  prescrip- 
tion   Lejeune  v.  Hubert,  419. 

9.  The  plea  of  prescription  is  one  of  those  peremptory  exceptions,  which, 
without  going  to  the  merits  of  the  cause,  show  that  the  plaintiff  cannot  main- 
tain his  action,  and  may  be  pleaded  specially  in  every  stage  of  the  action, 
previous  to  final  judgment.  Such  exceptions  raise  no  issue  on  the  merits. 
Thus  where  a  judgment  by  default  has  been  set  a^ide  on  filing  a  plea 


Digitized  by 


Google 


628  INDEX. 

of  prescription,  and  the  exception  is  oTerraled,  the  case  eaanot  be  tried 
on  its  merits,  until  pat  at  issue  by  an  answer,  or  by  a  judgment  by  default, 
regularly  entered,  after  the  overruling  of  the  exception.    C.  P.  345, 3t6. 

lb. 

10.  A  physician's  bill  is  prescribed  by  three  years.     C.  C.  9603. 

Arbonneaus  ▼.  Letorey,  4M. 

11.  Prescription  may  be  pleaded  in  every  stage  of  the  case  before  final  judg- 
ment, and  e?en  on  appeal ;  but  it  must  be  pleaded  expressly  and  specially. 
C.  C.  3437.  The  court  cannot  supply  such  a  plea,  where  the  party,  io 
whose  favor  it  exists,  has  not  thought  proper  to  take  advantage  of  it,  C. 
C.  3426.    lb. 

13.  Where  there  was  error  on  the  part  of  the  vendor  in  defivering,  and  on  the 
part  of  the  vendee  in  receiving  the  possession  of  property  sold,  such  poasea- 
sion  cannot  serve  as  a  basis  for  the  prescription  of  ten  years ;  as  where 
lands  resold  by  a  purchaser  from  the  United  States,  having  been  errooeouriy 
located,  the  possession  in  eonfbrmity  thereto  was  necessarily  erroneous. 

^  Kittridge  v.  Landry,  477. 

13.  No  title  to  any  portion  of  the  public  lands  of  the  United  States  can  be  ac- 
quired by  prescription.     Kittridge  v.  Dugas,  483. 

14.  A  mother,  a  slave,  having  been  emancipated,  her  infant  child,  about  eight 
months  old,  was  suffered  to  remain  with  her  until  the  death  of  her  former 
owner,  when  the  child  was  sold  with  the  other  property  of  the  deceased. 
The  child  was  then  about  twelve  or  thirteen  years  old.  Held^  that  the  cir- 
cumstance of  the  child's  being  left  with  its  mother  at  so  tender  an  age,  can- 
not be  considered  as  evidence  of  an  intention  to  permit  the  enjoyment  of 
liberty,  within  the  meaning  of  art  3510  of  the  Civil  Code ;  apd  that  the  pre^ 
scription  often  years  established  by  that  article  is  not  applicable  to  such  a 
case.     Verdun  v.  Splane,  630. 

1 5.  The  master  of  a  merchant  vessel  or  steamer,  is  an  officer,  within  the 
meaning  of  art.  3499  of  the  Civil  Code,  and  the  action  for  his  wages  is  pre** 
ecribed  by  one  year,    ^ti]la^do^  v.  Bi(artia>  (UH. 

3ee  PoaiaEssioN, 

PRIVILEGE. 

1.  The  wages  of  an  overseer  are  to  be  paid  out  of  the  prodaot  of  the  crop  of 
the  year,  in  preference  to  the  olainje  of  the  lessor.    C.  C.  3836. 

Tanner  v«  TaoAcr,  35. 

9,  A  lessor,  though  entitled  to  retain  the  things  on  which  his  lien  exists,  most, 
in  order  to  be  paid,  have  them  sold  in  the  manner  provided  by  law ;  and  if 
any  conflict  arise,  from  adrerse  claims  to  the  proceeds,  a  distribatioa  most 
be  made  as  provided  by  the  0th  chapter  of  the  31st  tide,  of  the  third  book  of 
tfie  Civil  Code,  establishing  the  order  in  which  privileged  exeditois  itfe  to 
be  paid.    lb. 
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d.  Ap  poTohaaer,  with  knowledge  of  an  existing  privilege  or  mortg^e,  oannot 
ftYail  himself  of  its  not  having  been  registered.     Racbal  t.  Norman,  88. 

4.  The  privilege  on  the  price  of  the  property  sold,  where  the  price  has  not 
been  paid  by  tbe  purchaser,  nor  passed  into  an  account  current  between  him 
and  the  insolvent,  granted  to  the  consignor  by  art,  3315  of  die  Civil  Code, 
in  tbe  event  of  the  insolvency  of  the  consignee,  will  not  be  affected  by  the 
fact  that  the  property  was  sold  with  other  property  of  the  same  kind,  and 
one  note  taken  for  the  price  of  both,  where  the  bill  of  sale  shows  tbe  price 
of  each  parcel,  and  the  amount  collected  by  the  syndic  can  be  apportioned 
accordingly.     Caseauz  v.  His  Creditors,  3d8. 

6.  Where  in  the  settlement  of  the  estate  surrendered  by  an  insolvent,  the  pro-* 
ceeds  of  the  moveables  are  insufficient  to  pay  the  privileged  charges,  the 
property  on  which  liens  or  mortgages  exist,  and  not  the  creditors  holding 
such  liens  and  mortgages,  must  contribute  to  their  payment.    lb. 

6.  The  privilege  of  a  vendor  on  the  unpaid  price  of  property  sold  by  an  agent 
who  has  made  a  cesno  bonorum,  is  superior  to  that  acquired  by  levying  a  fi. 
fa,  on  notes  given  for  the  price,  in  the  hands  of  an  attorney  of  the  insolvent 
before  his  cession.     C.  C.  3315.     C.  P.  733.     lb. 

7.  Where  a  wife  is  a  public  merchant  carrying  on  a  separate  trade,  she  is  in 
no  way  under  the  control  of  her  husband  so  far  as  her  trade  is  concerned , 
and  needs  no  autbori^tion  from  him  to  do  any  act  in  relation  to  it.  C.  C, 
138.  And  where  she  occupies  as  a  sub-tenant  part  of  a  building  leased  by 
the  husband,  the  owner  of  the  building  will  acquire,  by  operation  of  law,  on 
her  separate  property  contained  in  the  shop  occupied  by  her,  a  right  of 
pledge  for  tbe  payment  of  his  rent,  to  the  full  extent  of  her  debt  to  the  prin« 
eipal  lessee.     C.  C.  2675,  3676,  3677.     Deslix  v.  Jonc,  292. 

8.  Where  an  owner  of  ground,  an  undertaker  or  builder  by  trade,  borrows  a 
sum  of  money  for  the  purpose  of  building  thereon,  the  amount  to  be  ad- 
Tt^noed  to  him  according  to  the  progress  of  the  work,  executing  a  mortgage 
on  the  property  improved  to  ai^Mr^  its  re-paym^nt,  and  employs  workmen 
to  construct  the  buildings  under  his  own  directions,  the  latter  will,  under  art. 
8743  of  the  Civil  Code,  be  entitled  to  a  privilege  for  the  payment  of  their 
labor  on  the  building  constructed  by  them,  entitling  them  to  be  paid  in  pre-r 
ferenoe  to  tbe  mortgage  oreditor.  It  is  only  where  there  is  an  undertaker 
interposed  between  the  owner  and  his  workmen,  that  arts.  2744  and  2745 
of  the  Civil  Code  are  applicable.  Where  workmen  are  employed  by  the 
proprietor  himself,  they  are  pnt  on  the  same  footing,  and  allowed  tbe  same 
privilege  aa  an  undertaker.     Suecesaion  of  Erard,  333- 

9.  Where  the  return  on  a  Ji.  fa,  states,  that  it  was  levied  on  the  proceeds  of 
the  sale  of  certain  slaves  seised  and  advertised  to  be  sold  at  a  future  day,  at 
the  suit  of  another  party,  the  phintiflf  in  the  execQtioa  will  acquire  no  privii 
lege  entitling  him  to  be  paid  by  preference,  out  of  the  proceeds.  iVr  Ci»^ 
riam.  The  slaves  themseWes  were  not  seized,  and  the  proceeds  of  the  sale 
were  not  in  existence  at  tbe  time,  and  could  not»  therefore,  be  taken  pos* 
ienion  of.    To  entitle  a  aetsing  creditor  to  the  privilegs  eooferted  by  arts. 


Digitized  by 


Google 


630  INDEX. 

722, 723  of  the  Code  of  Practice,  the  thing  seized  mast  be  taken  potteeaion 
of  by  the  officer ;  otherwise,  there  is  no  seizure. 

Goobeaa  t.  New  Orleans  and  Nashville  Rail  Road  Company,  345. 
10.  An  overseer,  whose  services  have  continued  during  one  year,  and  a  part  of 
a  second,  NIs,  under  art.  3184  of  the  Civil  Code,  ^  1,  a  privilege  on  the 
crop  of  the  second  year,  valid  against  a  third  person,  yvho  purchases  daring 
the  second  year  the  plantation  and  crop  then  in  the  ground.  The  privilege, 
which  had  been  acquired  before  the  sale,  could  not  be  divested  by  it.  Such 
a  privilege  is  not  required  to  be  recorded,  in  order  to  preserve  it.  C.  C. 
3226,  3243.     Welsh  v.  Shields,  484. 

See  Contracts,  12. 
PUBLIC  LANDS  OF  THE  UNITED  STATES. 

1.  A  patent  from  the  United  States  for  a  part  of  their  public  lands  is  conclu- 
sive, unless  attacked  for  error  or  fraud.     Carter  v.  Monetti,  82. 

2.  The  survey  of  a  claim  to  a  portion  of  the  public  lands,  and  its  approval  by 
the  Surveyor  General,  arc  not  conclusive  apon  the  government  of  the  United 
States.  Until  a  patent  is  issued  the  title  is  still  in  the  government,  unless 
it  be  where  the  claim  has  precise  and  specific  boundaries,  and  has  been  con- 
firmed by  an  act  of  Congress,  which,  in  such  a  case,  is  equivalent  to  a  pa- 
tent. .  Metoyer  v.  Larenandiere,  139. 

4.  The  settlers  on  the  section  of  country  known  as  the  Neutral  Territory,  be- 
tween the  Arroyo  Hondo  and  the  Sabine,  within  the  limits  of  the  present 
state  of  Louisiana,  acquired  no  title  to  the  lands  occupied  by  them,  under 
any  custom  or  usage  of  the  Spanish  government,  iodependent  of  the  act  of 
Congress  by  which  their  titles  were  confirmed.     Brooks  v.  Norris,  175. 

6.  A  receipt  from  the  Receiver  of  Public  Moneys  for  the  price  of  lands  pur- 
chased from  the  United  States,  is  sufficient  evidence  of  title  to  enable  the 
purchaser  to  maintain  an  action.     Beaumont  v.  Covington,  189. 

0.  The  decisions  of  the  Register  of  the  Land  Office  and  Receiver  of  Public 
Moneys  in  Louisiana,  in  relation  to  confirmed  land  claims  which  may  con- 
flict or  interfere  with  each  other,  under  the  powers  conferred  by  the  sixth 
section  of  the  act  of  Congress  of  3d  March,  1831,  are  not  binding  on  the 
parties.  The  act  does  not  take  fi-om  the  courts  the  right  of  investigating 
and  deciding  on  such  claims,  after  those  officers  have  acted  thereon. 

Terrell  ▼.  Chambers,  343. 

7.  No  title  to  any  portion  of  the  public  lands  of  the  United  States  can  be  ac- 
quired by  prescription.     Kittridge  V.  Dugas,  482. 

PUBLIC  THINGS. 

The  streets  of  a  city,  and  the  banks  of  a  river  on  which  it  is  built,  are  loci 
publicij  and  the  municipal  authorities  are  bound  to  see  that  the  use  of  them 
by  the  public,  is  not  obstructed.    They  cannot  allow  any  erection  thereon 
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which  majr  fender  their  use  incommodious ;  and,  though  they  may  tolerate^ 
temporarily,  works  not  deemed  injurious  to  the  rights  of  the  public,  no  per- 
ftiission  of  a  Council  can  prevent  a  subsequent  Council  from  potting  an  end 
to  such  toleration.  As  where  works  have  been  permitted  to  be  erected 
across  the  street  and  the  bank,  for  the  purpose  of  conveying  timber  to  saw- 
mills built  on  lots  fronting  on  the  river,  the  municipal  authorities  may  order 
such  works  to  be  removed,  no  one  having  a  right  to  a  permanent  occupancy 
of  the  banks  of  a  river. 

Shepherd  v.  Third  Municipality  of  New  Orleans,  349< 

QUASI-CONTRACTS. 

1.  Charges  for  drayage  of  cotton,  hauled  to  a  cotton  press  by  an  agreement 
with,  and  on  the  sole  credit  of  certain  persons,  who  were  in  possession  of 
the  press  under  a  contract  by  which  the  owner  stipulated  to  convey  the  pro- 
perty to  them  on  certain  conditions,  cannot  be  recovered  by  the  drayman 
against  the  owner,  on  his  selling  the  press  to  other  persons.  There  was 
no  privity  of  contract  between  the  plaintiff  and  him,  and  no  proof  that  he 
ever  assumed  to  pay  the  charges.     McCaoley  v.  Hagan,  359. 

3.  Decision  in  M'Williams  v.  Hagan,  4  Rob.  374,  affirmed.     lb. 

3.  One  who  has  contracted  for  a  building  has  no  right,  by  cancelling  his  con- 
tract with  the  undertakers,  to  disappoint  the  expectations  of  persons,  who, 
on  the  faith  of  the  contract,  have  entered  into  engagements  to  furnish  the 
latter  with  materials,  or  to  bestow  their  labor  on  the  work. 

Girarthy  v.  Campbell,  378. 

4.  A  crop,  made  afVer  the  dissolntion  of  the  community,  by  the  husband,  on 
land  belonging  to  him,  partly  with  his  own  slaves,  and  partly  with  those  of 
the  community,  cannot  be  considered  as  belonging  to  the  community,  nor 
be  inclnded  in  its  settlement  before  the  Probate  Court.  The  husband  ia 
bound  to  account  to  the  heir  for  the  value  or  proceeds  of  the  labor  of  the 
slaves,  having  acted  as  his  negotiorum  gestor  in  the  administration  of  hia 
property  ;  hot  this  has  nothing  to  do  with  the  settlement  of  the  community. 
The  action  of  the  heir,  must  be  brought  before  the  ordinary  tribunals. 

Babin  v.  Nolan,  508. 

QUASI-OFFENCES. 
See  Offences  and  Quasi-Offencbs. 

RATIFICATION. 

The  ratification  of  an  act  cures  all  its  defects ;  and  a  voluntary  exetftition 
thereof,  amounts  to  a  ratification.     C.  C.  2252. 

Citizens  Bank  of  Louisiana  ▼.  Tncker,  443. 

See  MmoR,  4. 
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RECEIVER. 

t'laintiff  having  a  jadgment  against  defendants  as  eomtnercial  par(lier8f  i 
Under  ^fi,fa,  a  judgment  obtained  in  a  court  of  original  jurisdiction  by  two 
of  the  partners  against  the  third  in  an  action  for  a  settlement  of  the  part- 
tiership.  One  oi  the  partners,  who  had  been  appointed  a  receiver  ia  the 
last  suit,  havitig,  as  receiver,  et\joined  the^./a.,  deposited  a  sum  of  money 
in  court  to  represent  the  bond  and  surety  required  for  the  injunction.  The 
judgment  seized  being  reversed  on  appeal,  the  injunction  was  discontinued 
without  objecti'in  on  the  part  of  the  plaiutiflT,  who,  Under  a  second  fi.  fa* 
seized  the  money  deposited  in  court,  and  took  a  rule  on  the  defendants  to 
show  cause  why  it  should  not  be  paid  to  him  towards  the  satisfaction  of  his 
execution.  Held^  that  the  rule  should  be  discharged ;  that,  had  a  bond 
been  executed,  it  ought  to  have  been  signed  by  the  party  as  receiver ;  that 
the  deposit  was  in  lieu  of  it ;  that,,  unless  the  contrary  be  shown,  it  must  be 
presumed  that  the  money  deposited  was  in  the  party^s  hands  as  receiver ; 
that,  as  such,  he  was  an  officer  of  the  court  below,  in  the  nature  of  a  judi- 
cial sequestrator,  and  bound  to  account  to  it  for  all  the  funds  coming  into 
his  bands ;  and  that  the  court  from  which  the  fi.  fa.  was  issued,  had  no 
power  to  withdraw  the  funds  from  the  control  of  the  court  in  whose  custody 
they  were.     Nelson  v.  Conner,  339. 

REGISTRY. 

1.  Where  an  act  by  which  a  mortgage  is  retained  is  paesed  in  the  office  of  a 
Parish  Judge,  acting  tx  qfficio  as  a  notary  public,  in  relation  to  property 
within  his  parish,  no  further  registry  is  necessary  to  give  snch  mortgage 
effect  against  third  persons.  So  of  the  proces-verbal  of  sale  made  by  a  Pa- 
rish Judge  while  acting  ex  officio  as  an  auctioneer.  A  Partsfa  Judge,  who 
acts  as  a  notary,  and  as  Judge  of  Probates,  is  not  expected  to  keep  a  sepa- 
rate office  in  each  capacity.    Dodd  v.  Grain,  58. 

8.  A  purchaser,  with  knowledge  of  an  existing  privilege  or  OM>rtgage,  cannot 
avail  himself  of  its  not  having  been  registered.     Racbal  v.  Normand,  88. 

3.  The  provisions  of  arts.  3314,  3316,  of  the  Civil  Code,  that  neither  the  coo* 
tracting  parties,  nor  their  heirs,  can  teke  advantage  of  the  non-inacription  of 
a  mortgage,  are  not  irreconcileable  with  art.  3333  of  the  same  CodOf  which 
declares,  that  the  effect  of  a  mortgage  will  cease,  even  against  the  con- 
tracting parties,  if  the  inscription  has  not  been  renewed  before  the  expira^ 
tion  of  ten  years  from  its  date.  The  intention  of  the  legislator  was,  that  a 
mortgage  whether  inscribed  or  not,  shall  cease  to  have  its  legal  effect  after 
ten  years,  to  be  reckoned,  when  not  inscribed,  as  to  the  parties,  from  its 
date,  and  as  to  third  persons  from  the  time  of  its  inscription,  unleea  ranewed 
before  the  expiration  of  thatjterm ;  that,  though  the  mortgage  to  bare  efieet 
between  the  parties,  need  not  be  recorded  during  the  first  ten  years  from  its 
date,  yet  to  continue  in  effect  afterwards,  it  must  have  been  inscribed,  as 
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directed  by  art.  3333,  before  the  expiration  of  that  period ;  and  that  this  in- 
scription may  be  considered  as  a  renewal  of  the  mortgage  between  the  par- 
ties, and  against  third  persons.    Minor  ▼.  Alexander,  166. 

4.  Under  the  5th  section  of  the  act  of  20th  of  March,  1837,  creating  the  office 
of  Register  of  Conveyances  for  New  Orleans,  a  sale  of  real  estate  can  have 
no  effect  against  third  persons,  but  from  the  date  of  its  registry ;  and  where 
a  judgment  against  a  vendor  was  recorded  by  the  Register  of  Mortgages, 
before  the  registry  in  the  conveyance  office  of  the  sale  from  him,  the  sale 
will  be  without  effect  as  to  the  judgment  creditor ;  and  this,  though  a  sale 
of  the  same  property,  from  the  first  vendee  to  the  plaintiff,  was  registered 
before  the  judgment  was  recorded.     Mary  v.  Lampr€,  314. 

5.  Neither  the  parties,  nor  their  heirs,  nor  the  witnesses  to  the  aet  by  which 
a  mortgage  is  stipulated,  can  take  advantage  of  its  non-inscription  during 
the  first  ten  years  from  its  date  (C.  C.  3316 ;)  but  it  will  cease  to  have  ef- 
fect, even  as  to  them,  after  that  period,  if  not  inscribed  before  its  expiration. 
C.  C.  3333.     Lejeune  v.  H6bert,  419. 

6.  The  privilege  of  an  overseer  is  not  required  to  be  recorded  in  order  to  pre- 
serve it.     C.  C.  3184,  ^  1.  3236,  3243.    Welsh  v.  Shields,  484. 

RECOGNIZANCE  TO  APPEAR  AT  COURT. 

1.  The  surety  in  a  recognizance  for  the  appearance  of  a  party  at  a  particular 
term  of  court,  will  be  liable  on  his  bond,  though  no  proceedings  were  had 
against  the  principal  at  the  term  at  which  he  was  recognized  to  appear, 
where  an  order  was  made  at  that  term  continuing  aU  cases  not  disposed  of, 
and,  at  the  succeeding  term  the  principal  failed  to  answer,  and  the  surety 
failed  to  produce  his  body,  when  called  upon  to  do  so. 

State  V.  Plazencia,  417. 

2.  One  who  has  boond  himself  in  a  recognizance  to  appear  at  a  particular 
term  of  the  court,  will  not  be  absolved  by  the  omission  of  the  Attorney  for 
the  State  to  proceed  against  him  at  that  term.  His  appearance  at  that 
term,  was  the  only  means  of  protecting  him  from  a  forfeiture  of  his  recog- 
nizance. Per  Curiam,  The  law  makes  it  the  duty  of  the  prosecuting  at- 
torney to  have  the  parties  bound  by  any  recognizance  called,  and  to  take 
judgment  against  them,  if  the  principal  be  not  produced ;  but  this  direction 
to  the  attorney,  does  not  release  the  parties  to  the  recognizance. 

State  V.  Plazencia,  441. 

RULE  TO  SHOW  CAUSE. 

The  right  to  proceed  by  a  rule  to  show  cause,  or  on  motion,  implies  the  pen* 
denoy  of  a  suit  between  the  parties,  and  is  confined  to  incidental  matters, 
arising  in  the  progress  of  the  contestation,  except  where  a  sunmiary  pro- 
ceeding is  expressly  allowed  by  law.    Thomas  v.  Boorgeat,  435. 
Vol.  VI.  80 
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SACRED  THINGS. 

The  proYitioM  of  the  ucient  laws  id  force  in  this  State  concerning  the  dis- 
tinction of  things  into  holy,  sacred  and  religions,  and  the  nature  and  in- 
alienability  of  those  things,  having  been  abolished  by  art.  447  of  the  Civil 
Code,  those  mentioned  in  the  6th  Partida,  law  15,  title  5,  as  religious,  sacred, 
or  holy,  may  now  be  alienated  as  any  other  property. 

Ternant  ▼.  Boodreau,  486. 

SALE. 

I.  Requisites  and  Proof  of  the  Contract  of  Sale. 
II.  Counter-letters,  and  Parol    Evidence  as  affecting 
sales  by  Authentic  Act. 

III.  Obligations  of  Vendor. 

IV.  Vendor^s  Privilege. 

V.  Obligations  of  Vendee. 
VI.  Rescission. 
VII.  Judicial  Sales. 

I.  Requisites  and  Proof  of  the  Contract  of  Sale* 
1.  Where  an  act  by  which  a  mortgage  is  retained  is  passed  in  the  office  of  s 
Parish  Judge,  acting  ex  officio  as  a  notary  public,  in  relation  to  property 
within  his  parish,  no  further  registry  is  necessary  to  give  such  mortgsge 
effect  8 gainst  third  persons.  So,  of  the  procis^verhal  of  sale  made  by  a 
Parish  Judge  while  acting  ex  officio  as  an  auctioneer.  A  Parish  Judge,  who 
acts  as  a  notary,  and  as  Judge  of  Probates,  is  not  expected  to  keep  a  sepa- 
rate office  in  each  capacity.  Dodd  ▼.  Crain,  58. 
9.  The  sale  of  a  slave  mast  be  in  writing,  but  the  law  requires  no  particular 
form.  The  statement  in  a  promissory  note,  made  by  the  purchaser,  that  it 
was  given  for  the  price  of  the  slave,  is  sufficient.     Rachal  ▼.  Normand,  88. 

3.  Under  the  5th  section  of  the  act  of  20th  of  March,  18*27,  creating  the  office 
of  Register  of  Conveyances  for  New  Orleans,  a  sale  of  real  estate  can  have 
no  effect  against  third  persons,  but  from  the  date  of  its  registry ;  and  where 
a  judgment  against  a  vendor  was  recorded  by  the  Register  of  Mortgages, 
before  the  registry  in  the  conveyance  office  of  the  sale  from  him,  the  sale 
will  be  without  effect  as  to  the  Judgment  creditor ;  and  this,  though  a  sale 
of  the  same  property,  from  the  first  vendee  to  the  plaintiff,  was  registered 
before  the  judgment  was  recorded.    Mary  v.  Lampr^,  314. 

4.  An  agent  authorized  to  sell,  cannot  seU  to  himself.    Allard  v.  Allard,  330. 

5.  A  verbal  sale  of  a  slave  is  good  against  the  vendor,  only  when  acknow^ 
ledged  by  hiui,  under  oath,  in  answer  to  interrogatories,  and  where  there 
was  actual  delivery  of  the  slave.     C.  C.  3955.    Where  the  answer  denies 
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the  nle,  it  cannot  be  eontndicted  by  the  evidence  of  witnesset.  lb.  9416. 
Were  it  permitted,  the  prohibition  of  the  law  as  to  testimonial  proof  of  yer- 
bal  sales  of  real  estate,  or  slaves,  would  be  evaded,  by  alleging  fraud,  and 
propounding  interrogatories,  and,  when  answered  in  the  negative,  by  offer- 
ing testimony  under  the  pretence  of  contradicting  the  answers. 

Haydel  v.  Betts,  428. 

6.  Where  no  price  has  been  fixed  upon,  there  can  be  neither  a  sale,  nor  a  pro- 
mise to  sell.     C.  C.  1757,  3414,  2437,  2439.    Gorham  v.  Hayden,  450. 

7.  The  provisions  of  the  ancient  laws  in  force  in  this  State  concerning  the 
distinction  of  things  into  holy,  sacred  and  religious,  and  the  nature  and  in- 
alienability of  those  things,  having  been  abolished  by  art.  447  of  the  Civil 
Code,  those  mentioned  in  the  5th  Parlida,  law  15,  title  5,  as  religious,  sacred, 
or  holy,  miay  now  be  alienated  as  any  other  property. 

Temant  v.  Boudreau,  488. 

8.  Ornaments  of  gold  and  precious  stones  deposited  in  a  tomb  with  the  body 
of  the  deceased,  are  corporeal  things,  (C.  C.  451,)  susceptible  of  owner* 
ship,  (C.  C.  480,)  subject  to  be  taken  possession  of  by  the  rightful  owner, 
the  heir  of  the  deceased,  and  to  be  alienated  by  him.    lb. 

9.  A  sale  by  the  heir  of  all  the  moveable  and  immoveable  property  of  a  snc* 
cession,  and  of  all  the  rights  which  he  has  or  may  have  thereto,  places  the 
vendee  in  the  situation  in  which  the  heir  stood  at  the  death  of  his  ancestor, 
and  entitles  such  vendee  to  claim  articles  of  gold  and  precious  stones  depo* 
sited  in  the  tomb  of  the  ancestor.  It  is  the  sale  of  a  succession,  which  in* 
eludes  all  the  rights  and  obligations  of  the  deceased  as  they  existed  at  the 
time  of  the  death,  or  which  have  since  accrued,  or  may  subsequently  arise, 
without  exception.  C.  C.  869,  870.  Such  articles  are  an  integral  part  of 
the  inheritance,  and  the  heir  cannot  claim  them  against  the  vendee  of  the 
succession,  on  the  ground  that  the  latter  had  no  intention,  at  the  time  of  the 
sale,  of  purchasing,  nor  the  former  of  selling  them.    lb.  • 

11.  Counter-letters^  and  Parol  Evidence  as  affecting  Sales  by 
Authentic  Act, 

10.  Defendant  claimed  to  he  the  owner  of  a  slave  under  a  notarial  act  of  sale, 
executed  to  him  on  the  26ih  of  March.  Plaintiff,  cited  in  warranty,  as  the 
representative  of  the  alleged  vendor  offered  in  evidence  a  letter  from  the 
defendant  to  the  latter,  dated  in  that  month,  the  day  not  mentioned,  in 
which,  after  stating  that  he  has  not  title  to  a  sufficient  number  of  negroes  to 
obtain  a  loan  which  he  desired,  he  requests  the  alleged  vendor  '*  to  send  him 
an  act  of  sale  for  the  slave^^  sued  for  "for  the  present.^*  Held,  that  this  was 
a  counter-letter,  showing  that  there  was  no  sale  as  between  the  parties. 

Cox  V.  Camp,  425. 

11.  The  stipulations  in  a  contract  of  sale,  by  authentic  act,  cannot,  between  the 
parties  or  their  representatives,  be  destroyed  or  weakened  by  parol  evidence, 
Nothing  but  a  counter-letter  can  have  that  effect. 

Citizens  Bank  of  Louisiana  v.  Tuoker,  44), 
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III.  OhUgations  of  Vendor. 
13.  A  purchaser,  with  knowledi^e  of  an  existing  privilege  or  mortgage,  cannot 
avail  himself  of  its  not  having  been  registered. 

Rachal  ▼.  Norman,  68. 

13.  A  vendor  will  not  be  responsible,  where  the  purchaser  has  voluntarilj  sur- 
rendered the  possession  of  the  thing  sold,  without  any  action  having  bees 
brought  against  him.     Minor  v.  Alexander,  166. 

14.  Defendants  contracted  to  purchase  a  piece  of  land  for  a  certain  sum,  pay- 
able part  in  cash,  and  the  remainder  at  future  periods,  but  refused  to  exe- 
cute the  contract  on  the  ground  that  the  property  was  encumbered  with 
mortgages.  Plaintiffs  produced  an  act  which  had  been  prepared  for  the  eon- 
▼eyance  of  the  land  to  the  defendants,  containing  a  clause  for  the  interven- 
tion of  the  mortgagees,  and  the  release  of  their  claims,  on  the  payment  of 
the  cash  price,  and  the  delivery  of  the  notes,  for  the  future  instalments  ac- 
cording to  the  terms  of  the  contract.  The  act  was  not  signed  by  the  mort- 
gagees, but  it  was  proved  that  they  were  ready  to  sign  it^  on  the  payment 
of  the  cash  price  and  the  delivery  of  the  notes.  In  an  action  for  a  specific 
performance  :  Held^  that  the  existence  of  the  mortgages  authorized  the  de^ 
fendants  to  retain  the  price  until  the  mortgages  were  released  or  security 
given,  but  did  not  absolve  them  from  the  obligation  of  completing  the  pur- 
chase ;  and  that  plaintiffs  offered  what  was  equal  to  a  release  of  the  moit- 
gages,  and  better  than  any  security  which  the  court  could  order  to  be  given 
— ^the  intervention  of  the  mortgagees  in  the  act  of  sale,  for  the  purpose  of 
releasing  their  claims,  on  the  compliance  of  the  purchasers  with  the  terms 
of  the  sale.     Judgment  for  the  plaintiffs.    Grimshaw  v.  Hart,  365. 

15.  Where  property  is  sold  without  any  declaration  of  the  mortgages  existing 
on  it,  and  it  is  not  shown  that  the  purchaser  was  aware  of  their  existence, 
the  vendor  will  be  bound  to  exhibit  a  valid  and  unincumbered  title,  previous 
to  calling  on  the  vendee  to  perform  his  contract. 

Nash  V.  Paricer,  384. 

16.  A  purchaser,  disquieted  in  his  possession  by  a  third  person's  setting  op 
title  to  the  land,  of  whose  claims  he  was  uninformed  before  the  sale,  may 
withhold  the  price,  nntil  quieted  in  his  possession,  unless  the  vendor  prefer 
to  give  security.     C.  C.  3535.     Lacour  v.  Landry,  487. 

IV.   Vendor's  Privilege. 

17.  The  privilege  on  the  price  of  the  property  sold,  where  the  price  has  not 
been  paid  by  the  purchaser,  nor  passed  into  an  account  current  between  him 
and  the  insolvent,  granted  to  the  consignor  by  art.  3315  of  the  Civil  Code, 
in  the  event  of  the  insolvency  of  the  consignee,  will  not  be  affected  by  the 
fact  that  the  property  was  sold  with  other  property  of  the  same  kind,  sad 
one  note  uken  for  the  price  of  both,  where  the  bill  of  sale  shows  the  price 
of  each  parcel,  and  the  amount  collected  by  the  syndic  can  be  appoitionad 
accordingly.    Case&ux  v.  His  Creditors,  368. 
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18.  The  priyilege  of  a  vendor  on  the  unpaid  priee  of  property  sold  by  an  agent 
who  has  made  a  cessio  honorum^  is  superior  to  that  acquired  by  levying  a^. 
fa,  on  notes  given  for  the  price,  in  the  hands  of  an  attorney  of  the  insolvent 
before  his  cession.    C.  C.  3216.    C.  P.  722.    lb. 

V,  Obligations  of  Vendee. 

19.  The  maker  of  a  note  given  for  the  price  of  a  tract  of  land,  is  bound,  under 
art.  2531,  of  the  Civil  Code,  to  pay  legal  interest  on  the  amount  from  the 
time  when  it  became  due,  till  payment.     Minor  v.  Alexander,  166. 

20.  On  the  sale  of  land,  it  was  stipulated  that  the  price  should  be  paid  in  in- 
stalments at  future  periods,  but  the  act  was  silent  as  to  interest.  In  an  ac- 
tion for  the  price,  with  interest  from  the  day  of  sale  :  Held^  that  the  property 
producing  fruits,  the  vendor  is  entitled  to  interest,  but  only  from  the  matu- 
rity of  the  instalments.     C.  C.  2531.     Daigle  v.  Bruzz^,  418. 

21.  Where  for  the  convenience  of  the  vendors,  in  order  to  enable  them  to  di- 
vide the  price  among  themselves,  the  notes  originally  given  by  the  vendees, 
are  cancelled,  and  others  executed  in  their  place,  each  for  smaller  sums, 
but  in  the  aggregate  for  the  same  amount,  in  the  same  form,  and  payable  at 
the  same  periods,  nothing  being  changed  as  to  the  position  or  obligations  of 
the  purchasers,  there  is  no  novation. 

Citizens  Bank  of  Louisiana  v.  Tucker,  443. 

VI.  Rescission. 

22.  An  action  against  a  party  in  possession  of  slaves,  in  which  the  plaintiff 
prays  for  a  judgment  declaring  the  title  under  which  the  former  holds  to  be 
fraudulent,  and  ordering  the  slaves  to  be  sold  for  the  purpose  of  paying  a 
balance  due  to  him  as  vendor,  with  damages  for  the  expense  to  which  he 
has  been  subjected,  and  recognizing  his  privilege  as  a  vendor,  must  be 
brought  before  the  court  of  the  defendant  s  dumicil,  and  not  of  the  parish 
where  the  slaves  may  be.     C.  P.  89,  129,  162. 

Boner  v.  Elgee,  6. 

23.  It  is  essential  to  a  revocatory  action  in  which  an  act  of  an  insolvent  is 
attacked,  as  having  been  made  in  fraud  and  to  the  injury  of  his  creditors, 
that  fraud  should  be  alleged  against  the  debtor,  who  must  be  a  party  to  the 
suit.     Lawrence  v.  Bowman,  21. 

24.  Where  defendants,  with  a  full  knowledge  of  all  the  circumstances,  agree 
to  take  back  lands,  which  originally  belonged  to  them  from  plaintiff,  who 
asserted  title  thereto,  and  to  pay  a  certain  sum  as  the  price  of  such  rights 
as  the  latter  may  have  acquired,  he  will,  on  the  failure  of  the  defendants  to 
pay  the  amount  agreed  upon,  be  entitled  to  rescind  the  contract,  and  to  be 
reinstated  in  the  position  he  previously  occupied.  The  principle  that  a  pur-  ' 
chaser  who  acquires  what  he  discovers  to  be  his  own  is  not  bound  to  return 
it,  nor  to  pay  for  it,  though  correct  in  the  abstract,  is  inapplicable  to  such  a 
case.    Copley  v.  Flint,  54. 
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S6.  An  action  of  rescission  may  be  sustained  by  a  vendor  against  the  property 
in  the  hands  of  a  third  person,  though  the  former  ha^e  acknowledged  in  the 
act  of  sale  that  the  price  had  been  paid,  where  such  third  person  had  iden- 
tified himself  with  the  first  purchaser,  and  was  aware  that  the  price  had  not 
bee^aid  by  him.    lb. 

26.  The  action  allowed  by  the  tenth  and  eleventh  sections  of  the  act  of  d8th 
March,  1840,  abolishing  imprisonment  for  debt,  cannot  be  maintained,  unless 
the  unjust  advantage,  or  preference  given  by  the  creditor  to  one  of  bis  debt- 
ors, or  the  conveyance,  transfer,  mortgage,  or  pledge  of  his  property  made 
by  him,  shall  have  had  the  effect  of  injuring  the  complainant.  Thus,  where 
the  property  alleged  to  have  been  fraudulently  and  illegally  sold,  had  been 
Aeized  und^r  ^fi.fa,  by  a  third  person,  who  had,  under  art.  722  of  the  Code 
of  Practice,  by  the  mere  act  of  seizure,  acquired  a  preference  over  the  other 
creditors,  the  plaintiff  cannot  maintain  his  action ;  as  the  annulling  of  the 
sale  could  only  benefit  the  creditor  who  had  acquired  a  privilege  by  bis  sei- 
zure.    Lott  V.  Gray,  152. 

87.  The  purchase  by  one  who  had  acted  as  the  attorney  at  law  of  defendant, 
of  a  good  and  valid  title  to  the  land  in  controversy,  from  persons  not  parties 
to  the  litigation  concerning  it,  i&  not  such  a  purchase  of  a  litigious  right,  as 
is  declared  to  be  null  by  art.  2422  of  the  Civil  Code. 

Evans  t.  Wilkins,  172. 

28.  The  law  raises  no  presumption  of  fraud  from  the  fact  that  the  vendor  and 
vendee  were  brothers-in-law.     Allard  v.  Allard,  320. 

20.  In  an  action  to  rescind  a  sale  made  by  an  agent,  whose  power  to  sell  is 
conceded,  the  manner  in  which  he  disposed  of  the  proceeds,  whether  in 
payment  of  debt  due  to  himself,  or  not,  is  a  question  not  before  the  court. 

lb. 

30.  A  purchaser  who  receives  the  rents  of  the  property  purchased,  and  sub- 
sequently declines  to  complete  the  contract  on  the  ground  that  the  vendor 
could  not  make  an  unincumbered  title,  is  bound  to  refund  the  rents  so  re- 
ceived.    Nash  V.  Parker,  324. 

31.  To  entitle  a  purchaser  to  rescind  a  contract  of  sale,  or  to  recover  dama- 
ges against  his  vendor,  for  failing  to  comply  with  its  terms,  the  latter  must 
be  put  in  default,  in  the  manner  directed  by  law.  C.  C.  1906,  1907,  1908, 
1925,  1927.  A  party  is  put  in  default  by  the  terms  of  his  contract,  only 
when  it  specially  provides  that  he  should  be  deemed  to  be  in  default,  by  the 
mere  act  of  his  failure.     C.  C.  1905.     Gorham  v.  Hayden,  450. 

32.  A  vendee,  in  possession  under  a  defective  title,  may  suspend  the  payment 
of  the  price  until  secured  against  the  danger  of  eviction ;  but  be  has  no  right 
to  a  rescission  of  the  sale.  C.  C.  2535.  But  this  article  applies  only  to  a 
vendee  who  has  accepted  the  sale,  and  is  in  possession ;  not  to  one  who  dis- 
covers before  accepting  a  deed  or  possession,  that  the  vendor  sold  him  what 
belonged  to  another.     Rousseau  v.  T6te,  471. 

33.  The  formalities  prescribed  for  the  sale  of  the  property  of  minors,  being  ex- 
doaively  for  their  benefit,  the  nullities  resulting  from  their  omission  are 
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purely  relatire,  and  the  minors  alone,  after  coining  of  age,  can  avail  them- 
selves of  them.    Saoh  a  sale  is,  conseqaently,  not  absolutely  nail.    lb. 

34.  A  porchaser  of  a  tract  of  land  and  slsTes,  who  has  been  evicted- as  to  one- 
third  of  the  property,  has  a  right  to  have  the  sale  cancelled  in  toio,  and  to 
be  relieved  from  the  payment  of  the  price.    C.  C.  2487.  ^ 

McCoIlom  V.  McCollom,  600. 

VII.  Judicial  Sales. 

35.  A  sale  under  execution  must  be  made  either  on  the  premises,  or  at  the 
seat  of  justice  of  the  parish,  unless  with  the  consent  of  the  debtor,  or  it  will 
be  annulled.     C.  P.  064,  666.    Lawrence  v.  Bowman,  21. 

36.  The  procis  verbal  of  the  adjudication  of  property  sold  by  a  Court  of  Pro- 
bates  is  evidence  of  the  sale,  and  no  act  under  the  signatures  of  the  partiev, 
is  necessary  to  perfect  it.     Faulk  v.  Pinnell,  20. 

37.  The  proch  verbal  of  a  sale,  made  by  a  Parish  Judge,  by  which  a  mort- 
gage is  retained  and  duly  recorded,  is  full  evidence  of  the  mortgage,  except 
for  the  issuing  of  executory  process.  For  this  purpose,  and  to  give  to  the 
evidence  that  authenticity  required  by  law,  it  must  be  shown,  that  the  pra" 
eis  verbal  was  signed  by  the  Judge  in  the  presence  of  two  witnesses,  and 
that  the  note,  identified  with  the  mortgage  by  the  paraph  of  the  notary,  was 
signed  by  the  party.     C.  P.  733.    lb. 

38.  Where  on  an  application  for  a  monition  under  the  act  of  10th  March,  1834, 
by  a  purchaser  at  a  Sheriff  *8  sale,  for  the  purpose  of  confirming  his  tiile  to 
the  property  purchased,  it  is  alleged  by  the  party  opposing  the  homologation 
of  the  sale,  that  the  previous  advertisements  required  by  law  were  not  made, 
the  anus  probandi  is  on  the  petitioner.  They  are  essential  to  the  validity 
of  the  sale,  and  must  be  proved  when  denied.     £x  parte  Murray,  74. 

89.  The  legal  eflfect  of  an  adjudication  under  ^  fieri  faciasy  is  to  transfer  to  the 
purchaser  all  the  rights  and  claims  of  the  party  in  whose  hands  the  property 
was  seized,  (C.  C.  2598.  C.  P.  690) ;  and  the  Sheriff  is  bound,  thereupon, 
to  pass  an  act  of  sale  to  the  purchaser,  and  to  put  him  in  possession  of  the 
property  sold.    C.  P.  691.    Winn  v.  Elgee,  100. 

40.  After  an  adjudication  under  a  fi,  fa,,  which  divests  the  defendant  in  eze- 
cotion  of  his  title  to  the  property,  he  can  no  longer  be  considered  as  pos- 
sessing as  owner,  which  is  essential  to  maintain  a  possessory  action.  C.  P. 
47.  He  must,  if  he  still  claims  the  property,  resort  to  a  direct  action  to 
annul  the  Sheriff^s  sale.     lb. 

41.  Purchasers  at  Sheriffs' sales  cannot  be  affected  by  irregularities  occurring 
after  the  sale — no  act  of  the  Sheriff,  subsequent  to  the  sale,  can  affect  his 
rights.  The  adjudication  made  by  him  has,  of  itself,  the  effect  of  transfer- 
ring to  the  purchaser  all  the  rights  and  claims  of  the  party  in  whose  hands 
the  property  was  seized.  C.  P.  690.  It  is  the  last  proceeding  which  con- 
cerns the  purchaser ;  it  fixes  his  condition,  and  is  the  basis  of  his  title. 

Succession  of  Goodrich,  107. 

42.  The  return  of  the  Sheriff  on  a  fieri  facias  is  not  conclusive  as  to  the  fiicta 
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stated  by  him,  and  the  purchaser  cannot  be  prejudiced  by  it.  Parol  eW- 
dence  is  admissible  to  explain  any  ambiguity  in  it,  and  to  show,  beyond  the 
contents  of  the  return,  that  the  formalities  required  by  law  for  the  validity 
of  Sheriflf's  sales  bad  been  complied  with,  and  how  they  were  fulfilled.    lb. 

43.  One  claiming  under  a  Sheriff^s  sale  who  produces  the  judgment,  exeea- 
cation,  and  Sheriff's  return,  showing  the  adjudication  to  him,  has  nothing 
el^  to  show  in  support  of  his  title.  It  is  for  the  opposite  party  to  establish 
any  irregularity  or  informality  in  the  sale.     lb. 

44.  Executory  process  by  seizure  and  sale,  is  a  summary  and  severe  remedy 
and  the  formalities  prescribed  by  law  must  be  strictly  complied  with,  or  the 
property  will  not  be  transferred,  and  the  purchaser  acquire  no  title. 

Lowry  v.  Erwin,  192. 
46.  To  support  a  sale  by  a  Sheriff  or  Marshal,  under  an  execution  or  order  of 
seizure  and  sale,  there  must  be  a  valid  judgment,  by  a  court  of  competent 
jurisdiction ;  otherwise  the  title  will  not  be  divested.  Where  there  is  a  total 
want  of  jurisdiction,  the  proceedings  are  null  and  void ;  and  the  competency 
of  the  tribunal  may  be  inquired  into.    lb. 

46.  Mortgage  creditors  of  a  succession  are  entitled  tu  notice  of  any  application 
made  by  the  executor  to  sell  the  property  on  which  their  mortgages  exist. 

French  v.  Prieur,  299. 

47.  A  sale  of  the  property  of  a  succession,  legally  and  regularly  made  under 
a  judgment  of  a  Court  of  Probates,  discharges  the  mortgages  on  it  given  by 
the  deceased.  The  purchaser  takes  the  property  free  of  the  incumbrances; 
and  the  Probate  Court  may  order  their  erasure.     lb. 

48.  Plaintiff  having  recovered  a  judgment  against  defendants,  caused  a>!.  /a.  to 
be  levied  on  a  certain  portion  of  a  rail  road  belonging  to  them,  and  on  cer- 
tain fixtures,  machinery,  lumber,  and  other  personaJ  property  connected  with 
the  road.  The  whole  was  offered  for  sale  in  globOy  the  Sheriff  prodaoing- 
at  the  sale  a  certificate  from  the  Recorder  of  Mortgages  showing  the  exis- 
tence of  a  mortgage,  having  a  preference  over  the  plaintiff,  in  &vor  of  third 
persons, ''  on  all  the  rights,  privileges,  immunities,  and  titles  of  the  Com- 
pany." Plaintiff  was  the  highest  bidder,  but  offered  a  sum  less  than  the 
amount  of  the  mortgage.  The  officer  returned  that  there  had  been  no  sale. 
On  a  rule  on  the  latter,  the  defendants,  and  the  mortgagees,  to  show  canae 
why  the  property  offered  for  sale  should  not  be  delivered  to  plaintiff:  HM^ 
that  there  was  no  adjudication,  and  that  the  rule  should  be  discharged. 

Ranney  v.  Orleans  Navigation  Company,  380. 

49.  Bricks,  made  by  the  former  owner,  not  to  be  used  on  the  place,  bat  for  sale, 
and  lying  there  at  the  time  of  a  Sheriff's  sale  of  the  premises,  are  move- 
ables, and  not  included  in  the  adjudication  of  the  land  to  the  purchaser.  C. 
C.  459,  460,  464,  465, 468.     Key  v.  Woolfolk,  424. 

50.  The  purchaser  of  a  slave,  sold  under  a^./a.  against  a  party  in  possessioo, 
not  shown  to  have  been  aware  of  the  defects  in  the  title  of  the  latter,  being 
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a  possessor  in  good  faith,  will  be  responsible  to  the  owner  for  the  value  of 
his  serricesi  only  from  judicial  demand.    C.  C.  495,  3416. 

Haydel  t.  Betts,  438. 

51.  Though  but  one  instalment  of  a  debt  secured  by  a  mortgage  by  authentic 
act,  be  duO)  an  order  of  seizure  and  sale  may  be  obtained  for  the  whole 
amount  of  the  debt,  but  the  sale  must  be  on  terms  of  credit  corresponding 
with  the  periods  at  which  the  remaining  instalments  fall  due. 

Robinson  t.  Aubert,  401. 

59.  An  adjudication  of  succession  property  made  and  recorded  by  a  Clerk  of 
a  Court  of  Probates  legally  appointed,  is,  of  itself,  a  complete  title.  C.  C. 
2601.    Rousseau  y.  T6te,  471. 

58.  The  acquired  rights  of  a  party  to  the  proceeds  of  a  sale  made  under  an 
execution  in  his  favor,  cannot  be  affected  by  subsequent  acts,  or  proceedings, 
to  which  he  was  not  a  party.    Dugas  t.  Her  Husband,  537. 

See  Execution,  8,  8,  16. 

SHERIFF. 

1.  The  possession  of  a  debtor  against  whom  a  judgment  has  been  rendered,  is 
divested  by  the  legal  seizure  under  z,  fieri  fadas^  and  is  vested  in  the  Sheriff 
until  the  property  is  disposed  of.  He  is  regarded  as  the  rightful  possessor, 
and  can  maintain  an  action  of  trespass  against  any  person  disturbing  him  in 
such  possession.  It  is  his  duty  to  take  the  property  into  actual  possession. 
If  it  be  a  plantation,  it  remains  sequestered  in  his  custody  until  the  sale,  and 
he  may  appoint  a  keeper  or  manager ;  and  if  resisted  in  the  execution  of  his 
orders,  may  employ  force,  and  summon  the  posse  camitattis*  C.  P.  656  to 
662,  and  762.    Winn  v.  Elgee,  100. 

8.  An  officer  who  executes  process  issued  by  a  court  without  Jurisdiction  is  a 
trespasser,  and  liable  in  damages  to  the  party  injured. 

Lowry  v.  Erwin,  192. 

SHIPPING. 

1.  A  master  of  a  steamer  has  no  authority  to  bind  the  owners  farther  than  for 
the  necessary  expenses  of  the  boat.    Lambeth  v.  Vawter,  127. 

8.  The  proprietors  of  steam  tow-boats,  such  as  ply  between  New  Orieans 
and  the  Gulf  of  Mexico,  are  common  carriers^  and  responsible  as  such. 
But  it  does  not  follow,  because  the  proprietors  are  responsible  to  others  for 
the  negligence  or  misconduct  of  all  their  agents  and  servants,  that  these 
are  respionsible  to  the  proprietors  for  each  other.  Thus,  the  captain  cannot 
be  held  responsible  to  the  owners,  for  damages  to  which  the  latter  were 
subjected  in  consequence  of  an  injury  to  another  vessel,  resulting  from 
mismanagement  of  the  steamer  during  the  pilot's  watch,  and  when  the  cap- 
tain was  asleep.  Per  Curiam.  It  is  physically  impossible  that  the  master 
Vol.  VI.  81 
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of  a  Teasel  can  always  be  on  deek,  and  he  cannot  be  held  liable  for  erery 
act  or  omission  of  the  other  officers.    Davis  ▼.  Honren,  355. 

3.  The  proprietors  of  steamers,  such  as  are  employed  in  towing  vessels  be- 
tween New  Orleans  and  the  Golf  of  Mexico,  are  commercial  p&itners.  C. 
C.  3796.  Per  Curiam.  It  does  not  follow  beeaase  these  boats  have  no 
privilege  for  their  hire,  that  their  owners  are  not  responsible  in  the  same 
manner  as  the  owners  of  boats  differently  employed.  Privileges  are  arbi- 
trary provisions  of  the  law.    lb. 

4.  The  master  of  a  vessel  is  answerable  for  the  baggage  and  effects  of  a  pas- 
senger delivered  to  him,  and  not  restored,  nor  accounted  for. 

Cosnier  v.  Golding,  307. 

5.  Action  by  the  plaintiff  for  two  months  wages  as  the  pilot  of  a  river  steamer. 
It  was  proved  that  he  had  been  employed  for  the  season,  at  certain  wages, 
payable  monthly ;  that  having  determined  to  leave  the  boat^  he  applied  to 
the  clerk,  in  the  middle  of  a  voyage,  for  the  payment  of  two  months  wages 
then  doe,  who  refused  to  pay  him  then  ;  that  he  never  applied  to  the  captain 
for  payment,  never  informed  him  of  the  refusal  of  the  clerk,  nor  gave  him 
any  notice  of  his  intention  to  leave.  It  was  shown  that  the  captain  remon- 
strated with  him  for  leaving,  and  that  his  departure  injured  the  voyage; 
also  that  the  steamer  had  made  one  or  more  voyages  daring  the  first  month, 
and  had  earned  freight,  by  which  the  defendants  were  benefitted.  Hddy 
that  neither  the  expiration  of  the  month,  nor  the  failure  to  pay  his  wages, 
for  which  the  law  gave  him  a  privilege  on  the  vessel,  justified  the  plaintiff 
in  leaving  the  steamer  during  the  voyage ;  that  by  doing  so,  he  forfeited 
the  wages  of  the  last  month  ;  but  that  one  or  more  voyages  having  been 
made  during  the  first  month,  by  which  freight  was  earned,  plaintiff  should 
have  been  paid  the  wages  of  the  first  month,  and  that  they  were  not  forfeit- 
ed by  his  subsequent  desertion.    Baldwin  v.  Bennett — Rehearing,  311. 

6.  The  well  settled  principles  of  maritime  law,  that  where  an  oflScer  or  sea- 
roan  employed  for  a  voyage,  at  monthly  wages,  voluntarily  leaves  the  ves- 
sel, before  its  termination,  without  good  cause,  or  the  assent  of  the  msster, 
he  will  forfeit  his  wages — that  if  the  vessel  be  lost  and  earns  no  freight, 
the  mariner  gets  no  pay,  though  engaged  by  the  month — and  that  even 
where  no  definite  voyage  is  specified  or  terminus  fixed,  the  contract  is  sub- 
ject to  the  equitable  restriction  that  it  ahall  not  be  terminated  at  a  time,  or 
under  circumstances  particularly  inconvenient  to  the  other  party,  shoold  be 
extended  as  far  as  applicable,  to  persons  engaged  in  the  navigation  of  onr 
rivers  and  along  our  coasts.    lb. 

7.  The  master  of  a  merchant  vessel  or  steamer,  is  an  officer,  within  the 
meaning  of  art.  3490  of  the  Civil  Code,  and  the  action  for  his  wages  is  pre- 
scribed by  one  year.    Millandon  v.  Martin,  534. 

8.  The  steam  tow-boau,  plying  on  the  Mississippi,  between  New  Orieans  and 
the  Golf  of  Mexico,  are  vessels  performing  voyages,  like  other  veseeb  or 
steamers.    lb. 
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SLANDER. 
See  Offences  and  Quahi-Offences. 

STARE  DECISIS. 

The  rale  stan  decisis  is  entitled  to  great  weight  and  respect,  where  there  has 
been  on  any  point  of  law  a  series  of  adjadications,  all  to  the  same  effect ; 
bat  a  single  decision,  believed  to  have  been  unadvisedly  or  erroneooaly 
a»de,  will  be  overralod.    Griffin  r.  His  Creditors,  225.— Rehearing. 

STATUTES,  CITED,  EXPOUNDED,  &c. 

I.  Statutes  of  the  United  States. 

II.  Statutes  of  the  State. 

III.  Statutes  of  Pennsylvania. 

IV.  Statutes  of  Mississippi. 

I.  Statutes  of  the  United  States. 
1780,  September  34,  (  1 1.   Judiciary  actr-jurisdiction  of  Circuit  Court.  Low- 

ry  T.  Erwin,  102. 
1700,  May  26.    Authentication  of  judicial  proceedings.     Jones  r.  Hunter, 

235. 

,  July  20,  ^  3.    Seamen  in  merchant  service.    Millaudon  v.  Martin,  534. 

1811,  March  3.     Land  claims  and  public  lands  in  territories  of  Orleans  and 

Louisiana.      Evans  v.  Wilkinson,  172.     Kittridge  r.  Landry,  477. 

Kittridge  v.Dogas,  482. 
1810,  March  3.     Piracy.    Millaudon  r.  Martin,  534. 
1820,  May  11.     Land  claims  in  Louisiana.     Kittridge  r.  Landry,  477.    Kit* 

tridge  v.  Dugas,  482. 
• 15.    Piracy.    Millaudon  v.  Martin,  534. 

1823,  February  28,  ^  1.     Reviving  act  of  11th  May,  1820,  relative  to  land 

claims  in  Louisiana.    Kittridge  v.  Landry,  477.     Kittridge  r.  Da- 
gas,  482. 

1824,  May  20.    Titles  toj  lands  between  Rio  Hondo  and  Sabine.    Brooks  t. 

Norris,  175. 
.    Practice  in  courts  of  United  States  in  Louisiana.    Lowry  t. 

Erwin,  102. 
1828,  May  24.    Claims  to  lands  between  Rio  Hondo  and  Sabine.     Brooks  t. 

Norris,  175. 

1831,  March  3,  ^  6.    Powers  of  Register  and  Receiver  to  decide  on  land 

claims  in  Louisiana.    Terrell  ▼.  Chambers,  243. 

1832,  June  15.    Authorizing  inhabitants  of  Louisiana  to  enter  back-lands, 

Beeomont  r.  Covington,  180. 
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1835,  March  3,  ^  3.    Offences  by  masters  and  officers  of  resselt.    MDlaadon 

T.  Martin,  534. 
1841,  Aagast  19.    Bankruptcy.    Lewis  r,  Fisk,  159. 

II.  Statutes  of  the  State. 

1813,  March  98,  ^  18.     Clerk's  fees.    State  t.  Phelps,  308. 

1816, .    7.    Acquisition  of  a  residence  in  the  State.     Lowiy  t.  Er* 

win,  193. 

1818,  —r-  16. lb. 

1819, .    3.    Lease.    McLean  r.  Carroll,  43. « 

1821,  February  14.    Bills  of  exchange  and  promissory  notes.    Minor  t.  Alex- 
ander, 166.    Marsoudet  t.  Jacobs,  376. 
1837,  March  13.    Bills  and  notes.    Mechanics  and  Traders  Bank  of  New 

Orleans  t.  Jemison,  90.    Marsoudet  t.  Jacobs,  976. 

Gordon  t.  Drenx,  399.     Becnel  r.  Toumillon,  500. 

30,  ^  5.    Registry  of  convejrances.    Mary  r.  Lampi^,  314. 

1838, 3.    Tax  on  money  or  property  inherited  by  or  bequeathed  to 

absentees.    Succession  of  Oyon,  504. 

35,  ^  19.    Appeals.     State  r.  Grant,  395. 

1839,  January  33.    Minors.    Wilson  t.  Craighead,  439. 
1831,  March  35,  ^  3.    Injunctions.    Gorman  t.  Hayden,  450. 

1833,  April  3,  ^  1.     Divorce.    C.  ▼.  E.,  135. 

1834,  March  10.    Titles  of  purchasers  at  judicial  sales.    Ex  part^  Murray,  74. 
.^ ,  (  5.    Powers  of  Mayor  tfnd  City  Council  of  New  Orleans. 

Second  Municipality  of  New  Orleans  r.  Orleans  Cotton  Press  Com- 
pany, 40. 

1835,  April  3.     Charter  of  Red  River  Rail  Road  Company.    Red  Rirer  Rail 

Road  Company  t.  Toung,  39. 
1837,  February  35.    Minors.    Wilson  t.  Craighead,  439. 
*-— ,  March  9,  (  15.     Charter  of  Mexican  Gulf  Railway  Company.    Mexi- 
can Gulf  Railway  Company  v.  Viayant,  305. 

1839, 14,  (  3.    Establishing  Commercial  Court  of  New  Orleans.   Gre- 

iner  ▼.  Thielen,  365. 

. 30,  ^  33.    Dilatory  exceptions.    Welsh  t.  Shields,  484. 

1840, 38,  ^  10,  11.    Acts  of  debtor  in  fraud  of  creditors.     Lott  t. 

Gray,  153. 
1841,  February  10,  ^  17.    Compensation  of  jurors  in  New  Orleans.     LOes 
T.  New  Orleans  Canal  and  Banking  Company,  373.    Baldwin  t. 
Bennet,  309. 
1843,  February  5.    Reviving  charters  of  banks  in  New  Orleans.    City  Bank 

of  New  Orleans  v.  Barbarin,  389. 
^.— ,  March  14.    Liquidation  of  banks.    Commissioners  of  Exchange  and 
Banking  Company  of  New  Orleans  t.  Mndge,  387. 
lb.— Rehearing,  397. 
■  16.    Successions.    Wilson  v.  Murrell,  68. 
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1848,  March  93.    Fieri  facias.    Board  t.  De  Rowy,  111. 

3A«     LiqaJdation  of  banks.      Commiaaioners  of  Ezehange  and 

Banking  Company  of  New  Orleans  ▼.  Madge,  387. 

Tb. — Rehearing,  397. 
Tax  on  money  or  property  inherited  by,  or  bequeathed  to 

absentees.    Succession  of  Oyon,  504. 

1843, 39..   Appeal  and  notice  of  judgment.     Prudhomme  r.  Edens,  64. 

,  April  5,  ^  9.  Off*sets  to  debts  due  to  banks  in  liquidation.  Commis- 
sioners of  Exchange  and  Banking  Company  of  New  .Orleans  r. 
Mudge,  387.    lb. — Rehearing,  397. 

III.  Statutes  of  Pennsylvania. 
1636,  February  18,  ^  6.     Charter  of  Bank  of  the  United  States.     Erwin  r. 
Lowry,  38. 

IV.  Statutes  of  Mississippi. 
1831,  NoTcmber  26,  ^  1 15.  Claims  against  estates  of  deceased  persons.   Har« 

risen  ▼.  Stacy,  15. 
1837.  Introduction  of  slaves  into  the  State.    Cotton  r.  Brien,  115. 

STEAMER. 

See  SaiPPiNo. 

SUBROGATION. 
Sec  Partnership,  12. 

SUCCESSIONS. 

I.  Executors^  Administrators  and  Curators. 

II.  Inventory  of  Property. 
ill.  Claims  against  Successions. 
IT.  Heirs  and  Legatees. 

V.  Sale  of  Property  of  Siiccessions. 

I.  Executor  Si  Administrators  and  Curators. 

L  Before  a  creditor  of  a  succession  can  proceed  against  the  sarety  of  a  oaia- 
tor,  executor,  &c.,  he  must,  under  the  sixth  section  of  the  act  of  16th  Marsh, 
1843,  chap.  130,  have  pursued  the  steps  pointed  out  by  arts.  1055, 1056, 
and  1057,  of  the  Code  of  Practice,  and  hare  exhausted  all  the  means  which 
the  law  gives  him  to  obtain  payment  from  the  principal,  officially  and  per- 
aonally.    Wilson  v.  Murrell,  68. 

3.  The  administrator  of  an  estate  is  amenable,  during  his  lifetime,  to  the  Pro- 
bate Court  from  which  he  derives  his  authority  ;  but  where  he  dies  without 
having  rendered  an  aoooanti  it  can  be  rendered  only  in  the  Probate  Court 


Digitized  by 


Google 


640  INDEX. 

ia  which  his  own  estate  is  being  administered.  Bat  a  claim  of  the  person 
who  afterwards  became  administrator  against  his  intestate,  acquired  before 
he  became  administrator,  most  be  prosecuted  before  the  court  in  which  the 
succession  of  the  intestate  was  opened.    Thomas  r.  Bonrgeat,  435. 

II.  Inventory  of  Property, 

3.  A  snrriying  wife  who  has  omitted  to  cause  an  inventory  to  be  made  of  the 
effects  left  by  her  husband,  however  inconsiderable,  in  the  manner  pre- 
scribed for  beneficiary  heirs,  cannot  renounce  the  community.  It  is  not 
enough  that*  she  present  a  petition  to  the  Probate  Court,  praying  that  an  in- 
ventory may  be  made ;  she  must  see  that  it  is  done.  C.  C.  2379,  3380, 
S361,  838*3.  She  is  bound  to  point  out  to  the  Judge  all  the  effeeto  of  the 
community,  the  concealment  or  making  away  with  any  part  of  which,  will 
render  her  incapable  of  renouncing.     lb.  2387.     Chapman  t.  Kimball,  94. 

III.  Claims  against  Successions. 

4.  By  an  act  of  the  Legislature  of  the  State  of  Mississippi,  of  the  26th  of  No- 
vember, 1821,  sect.  115,  it  is  provided,  that  any  claim  against  the  estate  of 
one  deceased,  not  presented  to  the  executor,  administrator,  or  collector 
within  eighteen  months  after  the  publication  of  notice  for  that  purpose  by 
such  executor,  &o.,  shall  be  forever  barred,  and  the  estate  discharged 
therefrom.  Plaintiff,  a  resident  of  that  State,  being  the  holder  of  a  claim 
against  the  estate  of  the  deceased  barred  by  that  act,  commenced  an  action 
against  the  administrator  of  a  part  of  the  succession  situated  in  this  State. 
Held,  that  the  claim  being  barred  in  Mississippi,  must  be  considered  so  in 
this  State.    Harrison  v.  Stacy,  15. 

6.  A  creditor  of  a  succession,  holding  a  claim  which  had  been  acknowledged, 
in  writing,  by  the  executor  to  be  just,  and  had  been  placed  among  the  ad- 
mitted claims  against  the  estate,  subsequently  petitioned  the  Probate  Court 
to  have  the  same  ranked  as  a  privileged  debt,  but  did  not  make  the  executor 
a  party  to  the  proceeding.  A  judgment  having  been  rendered  es  parte^ 
establishing  the  privilege,  on  appeal  by  the  executor :  Held^  that  the  execu- 
tor, not  being  a  party,  the  judgment  must  be  reversed. 

Succession  of  LiUey,  24. 

6.  Though  an  executor  have  acknowledged  in  writing  a  claim  against  the 
estate  to  be  correct,  if  before  paying  it  he  discovers  that  it  had  been  dis- 
charged by  the  deceased,  it  is  his  duty  to  protect  the  succession  against  a 
second  payment.    lb. 

7.  The  holder  of  a  note  secured  by  a  mortgage,  signed  by  one  since  deceased, 
cannot  obtain  an  order  of  seizure  and  sale.  He  is  only  entitled  to  a  judg- 
ment to  be  paid  in  coneurso,  according  to  his  rank  relatively  to  the  other 
creditors,  and  in  the  due  course  of  administration.     Erwin  v.  Lowry,  28.' 

8.  Where  a  defendant  in  an  action  to  recover  a  sum  of  money  dies  pendente 
Hte^  if  the  heirs  be  of  age  and  have  accepted  the  succession  unconditionally, 
they  may  be  made  parties,  and  the  suit  must  be  prosecuted  to  judgment  in 
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the  ordioary  courts ;  bat  where  the  succession  has  not  been  accepted  purely 
and  simply,  and  is  in  the  hands  oi  an  administrator,  curator,  or  executor. 
Courts  of  Probate  have  exclusive  jurisdiction  to  decide  on  all  claims  for 
money  against  it,  and  to  establish  the  rank  of  the  privileges,  and  the  mode 
of  payment.    C.  P.,  924.    Thomas  v.  Cortes,  44. 

9.  It  does  not  follow  from  the  provisions  of  arts.  31, 120,  and  361  of  the  Code 
of  Practice,  that  actions  shall  not  abate  by  tbe  death  of  one  of  the  parties, 
but  may  bo  continued  between  the  survivor  and  the  heirs  of  the  deceased, 
that  they  must  continue  to  be  prosecuted  in  the  courts  in  which  they  were 
instituted.  All  such  actions  founded  on  claims  for  money,  on  tbe  death  of 
the  defendant,  must  be  cumulated  with  tbe  mortuary  proceedings  in  the  Pro- 
bate Court,  and  there  prosecuted  to  judgment,  unless  admitted  by  the  ad- 
ministrator. The  creditors  have  the  right  of  contesting  each  other^s  claims 
in  a  cancursOf  before  the  Probate  Court,  by  which  they  will  be  paid  a  pro 
rata  dividend  in  case  of  the  insolvency  of  the  succession.  Though  no  ex- 
press provision  has  been  made  for  the  transfer  of  such  actions,  the  law  has, 
by  investing  the  Court  of  Probates  with  jurisdiction,  impliedly  conferred  the 
means  necessary  to  its  exercise.  The  transfer  of  the  record  is  necessary 
to  the  exercise  of  jurisdiction  bj  tbe  Probate  Court.    lb. 

10.  An  order  of  seizure  and  sale  cannot  be  obtained  either  from  a  state  court, 
or  a 'Court  of  the  United  Sutes,  against  mortgaged  property  composing  part 
of  a  succession  represented  by  an  executor,  administrator,  or  eurator,  and 
in  the  course  of  administration  in  a  Court  of  Probates. 

Lowry  v*  Erwin,  103. 

11.  A  creditor,  residing  in  another  state,  cannot  sue  in  the  Circuit  Court  of 
the  United  States,  an  executor,  curator,  or  administrator  of  an  estate,  in 
conrse  of  administration  in  a  Court  of  Probates,  as  an  insolvent  estate,  and 
obtain  judgment,  and  issue  execution  thereon  in  violation  of  the  state  laws, 
and  take  the  property  out  of  the  hands  of  the  officer  administering  it,  to  the 
injury  of  the  domestic  creditors.  But  if  such  executor,  administrator,  or 
curator,  refuse  to  admit  the  justice  of  a  debt  claimed  by  an  alien  or  non- 
resident, and  to  class  it  as  an  acknowledged  debt  against  the  succession  to 
be  paid  as  others,  he  may  be  sued  in  the  Circuit  Court  of  the  United  States, 
and  a  judgment  liquidating  the  demand  may  be  obtained ;  but  the  judgment 
must  provide  that  it  is  to  be  paid  in  due  course  of  law,  out  of  the  assets  in 
the  hands  of  the  executor,  dec,  to  be  administered,  and  no  execution  oan 
be  issued  in  favor  of  an  alien  or  non-resident  creditor,  unless  one  oould  b« 
issued,  in  a  similar  case,  in  favor  of  a  domestic  creditor,    lb. 

18.  A  judgment  rendered  by  a  court  of  the  United  States,  cannot  be  exe^ 
.  cuted  by  the  seizure  and  sale  of  the  property  of  an  insolvent  snccee- 
sion,  under  the  administration  of  an  executor,  curator,  or  administrator. 
It  can  only  be  satisfied  by  presenting  it  to  the  Court  of  Probates,  un- 
der whose  direction  tbe  succession  is  being  administered,  for  classifica- 
tion, and  payment  in  due  course  of  administration.  Nor  can  a  court  of 
tbe  United  States  issue  an  order  of  seizure  and  sale,  (executory  process,) 
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against  property  belonging  to  sach  a  sttccessiun.  It  wanta  jarisdictiem, 
raiione  materia.  Snch  jurisdiction  belongs  esclasively  to  the  Coart  of 
Probates.     Collier  ▼.  Stanbroagh,  330. 

See  2  Supra. 

IV.  Heirs  and  Legatees. 

13.  In  actions  by  the  heirs,  or  others  entitled  to  saeeessions  administered  by 
enrators  or  testamentary  executors,  for  the  possession  of  sach  successions, 
under  arts.  1000, 1001,  1009  and  1003  of  the  Code  of  Practice,  as  in  every 
other  suit,  there  must  be  an  issue  joined  before  any  final  judgment  can  be 
rendered ;  and  if  the  curator  or  executor  does  not  answer,  issue  must 
be  made  by  a  judgment  by  defanlt.  C.  P.  810,  311,  313.  Such  actions 
must  be  in  the  ordinary  form.  The  provision  of  art.  1003,  that  the  judge 
shall  pronounce  on  the  claim  in  a  summary  manner,  only  means,  as  shown 
by  art.  1084,  that  he  shall  decide  upon  it  with  the  greatest  praetieable  ce- 
lerity, giving  it  a  preference  over  ordinary  cases.    Caldwell  r.  Glenn,  9. 

1 4.  The  acknowledgment  of  an  illegitimate  child  in  a  willi  is  sufficient  to  entitle 
such  child,  when  not  a  colored  one,  to  be  considered  a  duly  acknowledged 
natural  child,  and  to  receive  as  such.     C.  C.  931,  936,  937. 

Jones  V.  Hunter,  336. 

15.  Art.  1589,  of  the  Civil  Code,  creates  no  exception  to  the  rule,  that  the 
transmission  of  immoveable  property  situated  in  this  State,  whether  by  in- 
heritance or  testamentary  disposition,  must  be  according  to  our  laws.    lb. 

16.  A  disposition  in  favor  of  a  natural  child  or  children,  cannot  exceed  one- 
fourth  of  the  property  of  the  testator,  if  he  leave  a  legitimate  brother  or  sis- 
ter, or  one-third,  if  he  leave  more  remote  collateral  relations.  C.  C.  1473. 
The  remainder  of  his  estate  must  go  to  his  legitimate  relations.     lb.  1474. 

lb. 

17.  Where  an  emancipated  minor,  joins  with  his  co-heirs  in  an  act  of  settle- 
ment and  partition  of  the  succession  of  his  motheri  and  accepts  his  portion 
as  ascertained  thereby,  and  there  is  no  evidence  that  the  settlement  did  not 
embrace  all  the  property  of  the  succession,  he  will  be  concluded  by  it. 

«  Wilson  V.  Craighead,  480. 

18.  Ornaments  of  gold  and  precious  stones  deposited  in  a  tomb  with  the  body  of 
the  deceased,  are  corporeal  things,  (C.  C.  451,)  susceptible  of  ownership, 
(C.  C.  480,)  subject  to  be  ti\^en  possession  of  by  the  rightful  owner,  the 
heir  of  the  deceased,  and  to  be  alienated  by  him. 

Ternant  v.  Boudrean,  488. 
10.  A  sale  by  the  heir  of  all  the  moveable  and  immoveable  property  of  a  suc- 
cession, and  of  all  the  rights  which  he  has  or  may  have  thereto,  places  the 
vendee  in  the  situation  in  which  the  heir  stood  at  the  death  of  his  ancestor, 
and  entitles  such  vendee  to  claim  articles  of  gold  and  precious  stones  depo- 
sited in  the  tomb  of  the  ancestor.  It  is  the  sale  of  a  succession,  which  in- 
cludes all  the  rights  and  obligations  of  the  deceased  as  they  existed  at  the 
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time  of  the  death,  or  which  have  eince  accrued,  or  may  sabeequently  arise, 
without  exception.  C.  C.  869,  870.  Such  articles  are  an  integral  part  of 
the  inheritance,  and  the  heir  cannot  claim  them  against  the  vendee  of  the 
succession,  on  the  ground  that  the  latter  had  no  intention,  at  the  time  of  the 
sale,  of  purchasing,  nor  the  former  of  selling  them.  lb. 
30.  The  4th  section  of  the  act  of  26  March,  1842,  imposing  a  tax  of  ten  per 
cent  on  all  sums,  or  on  the  value  of  all  property,  received  by  any  non-resi- 
dent alien,  as  heir,  donee,  or  legatee,  from  any  succession  opened  in  this 
State,  or  on  so  much  thereof  as  is  situated  in  this  State,  applies  only  to  sne- 
cessions  opened,  by  the  death  of  the  ancestor,  subsequently  to  the  passage 
of  the  act.     Saccessiou  of  Oyon,  504. 

V.   Sale  of  Property  of  Suocessions. 
SI.  Mortgage  creditors  of  a  succession  are  entitled  to  notice  of  any  applica- 
tion made  by  the  executor  to  sell  the  property  on  which  their  mortgages  ex- 
ist.    French  v.  Prieur,  20. 

22.  A  sale  of  the  property'  of  a  succession,  legally  and  regularly  made  under 
a  judgment  of  a  Court  of  Probates,  discharges  the  mortgages  on  it  given 
by  the  deceased.  The  purchaser  takes  the  property  free  of  the  incumbran- 
ces ;  and  the  Probate  Court  may  order  their  erasure.     lb. 

23.  An  adjudication  of  succession  property  made  and  recorded  by  a  Clerk  of 
a  Court  of  Probates  legally  appointed,  is,  of  itself,  a  complete  title.  C.  C. 
2601.     Rousseau  v.  T6te,  471. 

See  19  Supra, 

SUPERSEDEAS. 

If  the  mandate  of  the  Supreme  Court  be  not  obeyed,  the  party  against  whom 
the  judgment  has  been  ];pndered,  if  he  thinks  himself  injured  by  the  manner 
in  which  the  execution  is  ordered,  must  seek  relief  by  a  supersedeas. 

Lovelace  v.  Taylor,  92. 

SURETY. 

1.  A  surety  has  the  right  to  stand  upon  the  very  terms  of  his  contract.  The 
creditor  has  no  right  to  make  any  change,  though  beneficial  to  the  surety, 
under  the  penalty  of  releasing  him.     McGuire  v.  Wooldridge,  47, 

2.  The  sureties  in  a  bond  to  the  State  for  the  good  behavior  of  a  party  and 
his  appearance  at  court,  may  avail  themselves  of  all  the  pleas  which  their 
principal  could  urge.  A  nolle  prosequi  entered  as  to  their  principal,  wUl 
discharge  them.     The  State  v.  Bugg,  63. 

3.  Before  a  creditor  of  a  succession  can  proceed  against  the  surety  of  a  cura- 
tor, executor,  &c.,  he  must,  under  the  sixth  section  of  the  act  of  16  March, 
1842,  chap.  120,  have  pursued  the  steps  pointed  out  by  arts.  1055,  1056, 
Vol.  VI.  82 
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Md  1067,  of  the  Code  of  Practice,  and  hare  ezhaneted  all  the  meaiw  wliicli 
the  law  gifM  him  to  obtain  payment  from  the  principal,  officially  and  per- 
aonaily.    Wilaon  t.  Marnll,  68. 

See  Bills  of  Exchanob  and  Promissory  Notes,  9.     Re- 
cognizance TO    APPEAR  AT  CoURT. 


TAX. 

1.  The  19th  section  of  the  act  of  25  March,  1828,  amending  the  CiTil  Code 
and  Code  of  Practice,  which  grants  an  appeal  in  any  case  in  which  it  is 
contended  that  the  right  of  imposing  a  tax  is  contrary  to  the  constitution  or 
to  the  laws  of  the  State,  whatever  may  be  the  amount  of  the  tax,  refers 
only  to  claims  for  taxes  sued  for  originally  before  a  Justice  of  the  Peace, 
or  an  Associate  Judge  of  the  City  Court  of  New  Orleans ;  and  where  the 
amount  claimed  is  under  three  hundred  dollars,  the  Parish  Court  in  the  Pa- 
rish of  Orleans,  and  the  District  Court,  in  the  other  Parishes  of  the  State, 
are  the  highest  courts  to  which  such  an  appeal  can  be  taken.  Though  such 
a  claim  were  sued  for  originally  in  the  Commercial  Court,  no  appeal  can  be 
taken  to  the  Supreme  Court.     State  y.  Grant,  295. 

9.  The  4lh  section  of  the  act  of  26  March,  1842,  imposing  a  tax  of  ten  per 
cent  on  all  sums,  or  on  the  yaloe  of  all  property,  received  by  any  non-resi- 
dent alien,  as  heir,  donee,  or  legatoo,  fruiu  any  succession  opened  in  this 
State,  or  on  so  mncb  thereof  as  is  situated  in  this  State,  applies  only  to  soe- 
ceseions  opened,  by  the  death  of  the  ancestor,  subsequently  to  the  passage 
of  the  act.    Succession  of  Oyon,  604. 

TESTAMENT. 

See  Donations  Mortis  Causa. 

TREATY. 
See  Caddo  Indians,  3,  4.     Eyidence,  24. 

TRESPASS. 
See  Offences  and  Quasi-Offences. 

TRUST. 
See  Insoltenct,  10,  11,  12. 
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UNDERTAKER. 
See  Contracts,  13.    Pritilkob,   8.    Qvasi-Contracts,  3. 

USURY. 
See  Intrrbit,  1,  4. 


END   OF    TOLVME  VI. 
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